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. ‘ ABSTRACT

" An Analysis of the Literary and Substantive Traits
of Rabbi Israel Mayer Hacohen Kagan's Mishnah Berurah;
. . Sections 243-24?, 252, .

~

Simcha Fishbarne, Ph.D.
Concordia University, 1988
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This study examines the literary and substantive

traits ‘found in the Mishnah Berurah, a six .volume commentary

.

on'Rabpi Yosef Karo's Shulchan Aruch, Orach Chaim (bubliq&ed
in 1565-66) and Rabbi Moses Isserles' detailed gloss
thereon (published in 1583). Furthermore, this project

explores the Weltanschauung of the Mishnah Berurah both by

analyzing its legal rulings ‘and by spelling out those
) .

perceptions implicitly conveyed through the manner in which

this commentary expresses itself.
The study ‘will proceed to analyze the content, form
L

. M
.and literary style of the Mishnah Berurah. Moving beyond

the question of literary interpretation it will deal with
the gueéstion of implicit social meanings ‘encoded in its

literary structure. To further understand this dgestalt the

redactor of the Mishnah Berurah, Rabbi Kagan's system of '

adjudication will -be identified. -
To date there has been no scholarly work of note‘
* ! ™, \ : ! ’

produced in the area of nineteenth-qentur&‘ halachah ih

iii




general, and on the Mishnah Berurah in particular. The

Mighnah Berurah; - which after its publication almost

immediately became the accepted basis for halachic behaviour
of the East European Jew, was edited And published by Rabbi
Israel Mayer Hacohen Kagan of Radin Poland (1838 - 1933),

populérly referred to as the Chafétz Chaim. Rabﬁi"Kagan's

N -

commentary has cbntinued to have impact upon the behaviour

of the twentieth-century halachah observant Jew. There-

4

fore, the Mishnah Berurah not only offers an insiaht‘into

the social order of nineteenth-century Eastern European
1 - X

" Jewry, but it also provides a greater understanding of

contemporary rabbinic society.

»
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CHAPTER 1 K »

. . : INTRDDUCTION .
'*This study examines the literary and substantive

'traits found in the Mishnah Berqfah; a six®volume commentary -

by Rabbi Israel Mayer, Hacohen Kagan on Rabbi Yosef Karo's

h ShulcBan Aruch, Orach Chaim (publishdd  in 1565 - 66) and
P’ , , f 4

7

*

. Rabbi Moses 1Isserles' detailed gloss thereon (published in v

1583).2 Furthermore, this project:’ . explores the

Weltanschauung of the Mlshnah Berurah both by analyzing

~

its legal rulings and by spelling out thgse perceptions’

‘implicitly conveyed through the manner in which this

commentary expresses itsé&lf.

' : N -~

» The. study will proceed téfanalyZe the,qsntent, form

and literary §ty1e ‘of the Mishnah Berurah. Moving beyond <~

rx

the questlon of literary 1nterpretat10n it will deal. with

< the questlon of implicit 80913* meanings encoded in'ita
litefary structure; To further underéténd-this Gestélf' the

»

. system of/ adjudlcatlon used by Rabb1 Kagan the redacto; of

- b 3

the Mlsbnah\Berurah w111 be 1dent1f1ed 2

\

To date there has been no scholarly work of note

.broduced‘”in the area of 'ﬂineteenth century halachah in

4 N o .
general, and on« the .Miahnah' Berurah in’' particular. The.
7 . - . ”

Mishnah _ Berurah, . which afler its ‘publication almost 7

(g

. 1mmed1ate1y became the accepted basis for halachlc behaviour

r o

> 7

r -

>



<

~

of the Easg\European Jew, was edited and pubiished by Rabbi
Israel Mayer Hacohen Kagan of Radin, Polana (1838 - 1933),
' popularly referred to as the'Chafétz éhqim. ”Rap?i Kagan's
" commentary has ébn£i;ued to have é; ,impaét upon the

behaviour of the _t&entieth century . halachah observant

Jew. (Elon 1973a, i208; Schweid 1977, 12-14) Thereforé, the

Mishnah Berurah not only offers an insighg'into the social'

)

order of nineteenth century iEastern European Jewry, but

N

it also provides a greater understanding of‘conﬁémporafy

Rabbinic society.

*

. This\chapter provides a more detailed’ introduction to
fhe problematic and methodology outlined above. The material
is oréanizéﬁ as follows:\a} problematic, b. methodology, c.

B
the redaction of the Mishnah Berurah.

7

Problematic

o Scholars?® of .late anting. Judaism have successfully
demonstrated. that social and culfural pe}ceptions are
“communicatgﬁ through the texts of early Rabbinism.® Théir
studies exaﬁine the contents, forms and formulary patternsg .
of tﬁese documents. They dissect as well their structural
and redactiomal forms. In qdd;tion, the social-historical
data og the ;ra of late aniiéuity, however m;ageﬁ‘though it
is, is explared. These sﬁudigs,emphasize both wQat can and

cannot be . inferred from the rabbinic literature of the '

period. o

3



intent}

,Eilberg-Schwaftz,- in his study The Hdm&n Will in -

Judaism, refers to his'method of énalysis as a deduction of

in the Miggnah text. Through ‘'intention' he

clains:

We c!; see to -expose the fundamental categories which

the framers of the Mishnah wuse in thinking about the

world . . . that the way intention ’"operates in _the

Mishnah depends upon the particular world view

. theological assumptions of the group which formulated
this system.' (1986, 7) ' :

~

.Lightstone, when‘présenting the theoretical framework

i

his . study, *< refgfs to this analytical approach as, .

/ )

"implied‘ from within the text;“ He discusses this

endéavour.clearly in his interpretation of Geertz:

r A

Geertz e makes four theoretical points germane to our ,

enterprise. First, the beliefs and practices of religion
are integrally related to style of 1life, or ethos, on
the one  hand, and to world-view, on the other. Second he
describes these relationships as one of 'congruencé'.
Third, these. beliefs anpd— practices implicitly_ com-
municate a ‘- 'metaphysic', or ‘'world view'. Fourth, this
congruen&e of - relijion, style of:' life and -world view

correlates with strong collectivé sentimepts of an”

aesthetic and moralynature. Fifth, the overall effect is
to 'sustain' .that 18, .to render plausible, both world-
view -on one hand, and style of life on the other.
(1978, 7-8)
v »
Bokser, is;also identified with this school. He pre-
v = LN “ . \,

£

sents-this conceptual framework in his‘study’of'the Passover

rite and early -rabbinic ‘Judaism. -

- As a literary document derivin from a. particular
historical context, the Mishnah canh be analyzed in terms
of the. aims and .images 'that its-' editor wished to
project. In the Mishnah, earlier traditions. were shaped
into ‘a new unity by the process of redaction, which
makes the sources and éznteqts of work subservient to
their context. Therefore, even though elenents of the.
Mishnah may - have a prehistory or precedent in earlier

_litérature, what the éditor-redactor of the Mishnah has

. - . /‘b“ .

hY
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done with the earlier heritage constitutes Bomething new

and historically significant.
The point of the Mishnah is not always 1mmed1ate1y
. discerriible. Its arguments are oblique, and not
- explicit, because it took shape during a time when Jews
could not openly or consciously _accept discontinuity
with the earlier period. The Mlshnah wants us to belggve
nothing has changed. (1984, 2)

Although Green alerts h?s readers to .the shortcdmings
of structural analysis of early'rabbinié texts he still
supports _ the argument that a text conveys thetimplied view
of its redactor. 'He states:

A text represents the views and interests of its

authors, editors, and creators, not a neutral descrip-
~tion of the external world. (1983, -195)

Neusner in -his work Juddism, the Evidence of the
. 2

Mishnah, discﬁsses"%hq evidence of the Mishnah as the\Basis
for ‘interpreting and discovering the formation of
'Judaism’'. He staﬁbs:

1 speak of what Mishnah has to say- and of the sources,
in logic and in Scripture, of its thoughtk on one side
and of the social-perspectives of its thinkers, on the
other. Under discussion is the evidence of the Mighnah.
... My hqpe is—to tell what that evidence allows "to
report about the state of mind of people who flourished
. at diverse moments in the accumulation and agglutination
of the document, the Mishnah, which has been dissected
and forced igto decomposition. (1979, ix) )
These studies have convincingly argued that a re-

L

ligious text can reveal some of the social-cultural
patterns of its ideal‘p;ojected.social system, and contains,
especially, evidence of the éosmology of the ediﬁbrs ;h&
their’clpée associates.® Qeeréz's unéerstanding of cultural
patterns wofxld~ furthgf } strethBsp/‘this methodological
approacé. He argues that thé:patferﬁ of religion is evidence

PR
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-of the interpretation of a social system; it is a model of

its members belief. A religious text: Wwill reflect its

£3

s
culture. Thus Geertz defines religion as:

(1) A system of symbols which acts to (2) estdblish
powerful, pervasive - and long-lasting moods and moti-
vations in men by (3) formulating conceptions of a
general order of . existence and -(4) clothing these
conceptions with such an aura of factuality that (5) the

moods and motivations seem uniquely realistic.
(1973°, 90)

In his discussioh_of 'a system of symbolsg' he states:
G \
This point is sometimes put in the form of an argument
that cultural patterns are 'models,' that they are sets
of symbols whose relations to one another ‘'model’
relations among entities, processes or what-have-you in
physical, organic, social or psychological systems by
'paralleling,' 'imitating,' or- 'simulating'. .them. The
term 'model' has, however, two senses - an 'of' sense
and a 'for'wgense - and though these are but aspects of
the same basic concept they are .very much worthldlstln—
guishing for analytic purposes. 1In the. first, what is
stressed is the manlpulatlon of symbol structures so as
to bring them, more or less.closely, into parallel with
the pre-established nonsymbolic system, as we grasp how
dams work by developing .a theory of hydraulics or
constructing a flow chart. The theory or chart models
physical relationships in such a way - that  is, by
expressing their structure in ~synoptic gorm - as to
render them agprehen81ble, it is a model of 'reality.'
In_the second,—wWwhat i8 stressed is the manipulation of
the nonsymbollc systems in terms of the relationships
‘expressed in the. symbolic, as when we construct a dam
according to the specifications implied in an hydraulic
theory or:the conclusions drawn from a flow chart. Here, .
the theory is a model under whose guldance physical «
relatlonshlps are . organized: it is a model for
'reality.' For psycholggical and social systems, and for
cultural models _ that we would not ordlnarlly refer ta -
as 'theories,' but. rather as 'doctrines,' 'melodies,' or
‘rites,’ the™ case is in no way different. Unlike genes,
‘and” other nonsymbolic information sources, ‘- which are
.only models for, not models of, culture patterns have an
intrinsic double aspect: they give meaning, that is,
- objective:.conceptual form, to social and psychological "
reality both by shaping themselvee to 1t and by shaping
it to‘themselves. (1973, 93) - o,

il
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The above mentioggd students of Late Antique Judaism

condignly continue their studies with the 'anaiysis\of the

- 2]
text, predominantly the Mishnah, exploring the xt for its

o

implied message, but invariably introd a maieutic
~ ]

'question mark".6 Conclusions may ¢ be implied from the

data, and not from traditionally accepted interpretations

thereof. To illustrate this peint, nowhere in Tannaitic

literature is the name of the editor or editors of the

Mishnah (traditionally attribqted to Rabbi Judah the Prince)

to be found. Therefore the ideﬂ%ity of the editors of

Mishnah must remain a question, though the literary form of

Y .
\ .
thg Mishnah offers clear evidence of a person or group of

edit;rs - (most likely editor) as the redactors Qf this

1

document.

As stated above, the teixt offerhﬁ‘the researcher an

o

opportunity to' .discover aspects of its perceptional werld.

Neusner sees in these documents .the ideas, social and

-
o
. ]

cultural patterns of thé‘group ulth which the literature is

identified. He states:.
8

If we claim to "relate ideas’ to a specific group or
people-and their social world, we’ have to justify the
effort to correlate what-* is. said with the historical
period: and, society of the group. Now it 'is easy to
justify doing so for the final generatlone ~of the
redaction of the Mishnah. The people who have given us
this document clearly propose to tell us about their

. ’v1ew of the world as they see.it or as they want to see
it.. Conaequently, the Mishnah, in its present condltlon,
does tell °us a great deal about the perspectlve on the
world of the people in the last hdalf of ° the second
ceritury who are responsible for the present condition of'
the Mishnah. (1981, 15) - .




- To borrow a phrase from Géertz, "we have been trying

to stage Hamlet without the Prince gquite long enough.” ?pe
labgye school of .scholarship, conceivably due to insuf-
ficiency of data,. has not been concernéed with the wider‘
impagt‘and milisu ‘of the editor or group of editors. Butv

with what social milieu does the redactor of the document
Y
-identify? Further what do we know of the editor's Zeitgeist

and” of his » relationship to his environment? With such

S

knowledge the social cultural patterns refk;cted in the
\
text can be mapped with a greater insight. -
Mary Douglas in -her discussion of Aaron Cicourel's
N .
theory considers the gpove guestion: , *

The first source of our troub;es as cultural anthro-
pologists’ is that we have no adequate conception of the
individual. Necessarily somewhat parasitic upon socio-

\ logy, we share its strengths and weaknesses; and this
particular falllng is one’ we all have in common.-Aaron
Cicourel attacks sociology ‘for setting in‘'the middle af

~ role theory a mindless robot in place of an intelligent
being. Any account of. roles and statuses, he mays
ultimately presupposes an active perceiving person, able-
to read cues and size up situations..The theory ‘always
pays lipservice to intellectual activity golng on inside
the head of . the performers, but it is a mere token

S salute, recognising rewards and penaltles, judging what

. amount of deviant behaviour will be tolerated, punishing

. - the..deviance of others. A formidable 1list of textbook

quotations shows - that our students are given a

stereotype of society consisting of well-trained
sheep-dogs picking their - way through institutional
mazes. Whereas we knowy that many  spcial situations are
fraught with ambiguity: each individual has latitude to-

L misroute, redirect and even reconstrue. If their actual

procedures of interpretation were taken seriously,
claims Cicourel, sociology, would install something more

‘1ike human beings at the centre of its theory, instead-

) of automatons. It follows that instead of a fixed

. S institutional structure, it would be faced with an

. infinite vista of social transformations. The theory

° ‘ ) 4
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would not be static, but perhaés too uncontrollably
dynamic. © (1978, 5)

- The study of Kagan's, Mishnah Berurah, 1in contrast to

‘e that of the Mishnah, permits these gquestionds.”

We may not only plot Hamlet with the Prince, but we®

can stage the whole in Denmark. About Kagan himself we know

[}

much. ~A large collection of hagiography, oral history and

Kabén's own numerous publlcatlons° can testify to the
sociakhﬁii;eu ‘'with which the ChafetiWChalm 1dent1f1ed and-
which ‘he represented:“ Althoughq this vis not 1ndependent
. data{'I see no reason to diquFe the generally accepted
fact that Rabbi Kagan‘c%n be iaentified with the halach%c

4
observant Jewry of - nineteenth -century Eastern Europe.®
P . ~
Furthermore, his dress-- can be observed in pictures, his

position as head of a rabbinical academy, and the content

of his many books of ethics as- well as . hisiletters are,

)

evidence of his religious allegiaéce. D .

. -To map Rabbi Kagan's cosmology, I offer Mary Douglas'

¥

in his discuésion of these social contexts ‘writes:

Her interest 'is how individuals are controlled by
society. Following Bernstein's ‘lead, she makes two
- distinctions, group .and grid, "Group means the outside
boundary that people have erected between themselves
and the outside world. Grid means all the other social
. distinctions and delegations of authority that they use
¢ to limit how people behave to one another". From these
' two dimensions she creates a fourfold table:. strong grid
strong group, strong grid weak group, weak group weak
-~ - grid, weak grid strong group. Strong grid involves moral
‘and normative prohibitiens which limit or highly
structure individual interactipn. (Wuthnow and others
1984,.119-120) . s

. " N N R -1
- .

AN

[

o

’

taxonomy of‘socialvt§pes 'high group, high érid”. Bergesen

-

=
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Rabbinic Judaism can be placed in the strong grid -’

strong group category. - Halachah obligates observant Jews -*

to construct a boundary excluding all others.® Further-
more, this religious system has created a clearly définedo}
system of authority. @o control the group's behaviour. The -

Mishnah Berurah (as we hope to demonstrate) is.an example

of the literature that projects this social structure. An

examination of Douglas' description of her categories will

offer a better understanding of Rabbi Kagan's cosmology.:
M
Sguare C (top right diagram) T v ‘
Strong group, strong grid.
1 The social experience of the individual is first and
foremost constrained by the external boundary malntalned :
by the group against outsiders. N
2 The extreme case of strong group will be one in which
the members gain their whole life - support from the
group as such. The more unregulated commerce a member
may have with other groups or. individual outslders the
wgaker the controls exerted at 3 below.
. 3 Individual behaviour is subject to controls exer01sed
1n the name of the group. -

: Eoflowlqg from the strong  grid condltlon, C is
organlzed intern&lly into separate graded compartments,
has scope for internal specialiZation,af _.roles and may .
accordingly dlstrlbute its resources unequally’betu@en :
members. .

5 . Consequently on 4, 1t ha an armory of diffefent
.solutions -to internal conflicts, upgrading, shifting
sideways, downgradlng, resegregating, redefining.

6 Consequent on 4 and 5, the .group can be bigger than
groupg " at ‘D since it can* d8volve, federate, become
tributary to another etc.” in the various ways that
entitle any given case to be located at C. )

7 Consequent also on 4"and 5, the C group can expect to
persist longer without fissiom. .

8 Consequent on the evident feaalhllgty of persisting
as a group into the future, it can make levies on the
individual members to ensure capital investment to endow

g = its posterity.

9 Consequent on 8, the feasibility of persisting,gs a
group being made realeable through the capital invest- |

5
. ° P -
.
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ments undertaken. for the group, it does perslst in fact
longer than groups at D. (1978 20)

‘Two additional soc1a1 structures complete the scenario

of Kagan's Welt@%schauung. They are, Eastern European

society, and Eastern European Jewish society of the latter
part of the  nineteenth century.

In the second half of the nineteenth century a wave of
- N N >
social and economic modernization in Europe ° was in

process.*a Goldscheider and Zuckerman describe the peripd:

While the general political modernization and the
specific changes within the Jewish community * were .-
conspicuous features of European modernization, other -
changes were no less important, Shifts in the occupa-

tional and industrial structure, - expansion of educa-
- tional opportunltles,‘ declining centrality of extended ok
family networks, the emergence and spread of technology
‘and new forms' of transportatlon and communication,
population expansion,® redistribution, and urbanization

were among these changes. Together, .they transformed the //
general, societies and the Jewish communities. Moreover, ,
these /éhanges - ifplied that the 'social, economic, //
cultural, and political relationships between the Jewish
community and the broader society were- ~-nndergo:Lng
radical redefinitioné tas well. (1984, 42)

As a result of these changes ?the Jew" (as the non-
. 1 \ ; . &

. . . ~
Jew) threw;off the chain of traditions. This new rea}ity

Py v - 1 A
LI . A}
offered new opportunltles. . //

/
Many turned away from the traditional wor%ﬂ ' They
- rejected what they saw as the backward, uncultivated,
uneducated, poor Jews of the provinces. The standard of
the new civilization replaced those of the old order. -
Some as we have seen 1in France, distinguished the .
religious dimension of being Jewish from 'its political . .
drganization. Some applied the _new secular philosophies
in an effort to reform Judaism. Others, and relatively-
few left the religious community ent1re1y. As a result,
this movement within the economic elite necessarily
weakened the cohesion of the Jewish community. ...
Religious decline resulted: neither from the
inability of ~old ideas to adapt to new conditions nor

10 .
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religious ideologies, but from transformations in social
conditions. Migrations to towns and cities with weak
education, and interaction with the non-Jews in jobs and
in new neighborhoods had much more to do with declining

levels of perspnal ‘religious obsergance. (ibid., 46-64)

The Torah-observant community of Eastern Europe.was

L

however, not sufféring disintegrqtion; The'eghhographic
reports of the period ‘f;pdrt “5_§iable‘ community. For
ex;hple, the traditional échools, hedériﬁ and yeshivot
flqurishéd ‘and érew. (ibid., 51) This‘phenomenon'canAbe

considered fepresentative of the society of ghich these

’

educational institutions are a part.
’ . ‘ ~
+

» *On.- the other' hand, the wave of modernization also

confronted the halachically observant community with new

-

social realities. When Jews mig;?ted to urban centres they
] * E )

entered a -setting that lacked the institutional support and

/ sanctions of the, traditional community. This differeént

social, economic and }politicél milieu -did not permit the

"Jewish -institutions, the growth of secular public

from the less demanding nature of some of the new

r

A\

tfansplénting of social structures from rural Jewish °

<

sociegy. The -new %etting required a‘{réatructuring of

social and religious  mechanisms and institutions 1in

accordance ‘with this new reality. For example, urban
N '

settlement entailed 'new types of ‘welfare and financial

- — hd

burdens upon the urban community. In\' addition the wave of

modernization created, for the rabbinic leaderghip, new

legal and ethical problems and challenges.’ For . e ple the

economic' and political situation gave rise to the question

- , 1'].

P\ . . o
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of greater interaction with the Gentile population, an

. y , - _
.area of great concern -to the rabbinical authorities. TQ%;;
i} A A ' 3 \\174
interaction, as well as 'change' in general, threatened the
E ’

- "high gri& high group' structure of the rabbinical society.

Goldscheider and Zuckerman point out:

The established organizational bases of Jewish communal
life weakened” with modernization. Kehillot wire dis-
banded, courts were closed, and the political power of
the ragbis and the centrality of Egk synagogue dexclined.
They did not disappear but were J®lined by new institu-
tions. Following the process of differentiation, the new
oerganization centered , aroun specific aspects of
Jewishness - ethnic, occupational and class, political,
religious, and social. Few integrated more than one
‘element. (ibid., -25)

Jewish migration at the end of the nineteenth‘ééntury
AN i N

not anly occurred within the European borders, but. exténded ¢

also to- '%;her continents such ‘as. North Ameriog. The

1

‘ 1
rabbinical leadership saw thejmovemept'té these 'new lands' )

as a threat to religious structure and control. Rabbi
Kagan, for example, published a book in 1893 entitied

Nidchei Yisroel (The Dispersed of Israel) as a response to

i emigration. In this work he describes a situation of laxity

*

. . ’ } . . . ) . .
in Jewish observance and gives his ethical ang halachic
" * 1= . L, .\. ) . . N . \ * .

recommendations to improve the situation. ,This work-is

directed to the Jews in America, Enéiand, Africa and other

% :

countries.”

°

0

This stuéy will, integrate the th%pretical framework of
pheqa£ove mentioned, scholars who‘dqal.wifh Judaism in Late
Antiquity, with a methodology permitted;by ou;;ﬁnowledgeuof .
' Kagan and his milieu. The prpﬁlgp is ‘not to corroborate the |

12 | i _ .
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~ method of this school; they have proven their point"to my.
K . - - P —

sépisfaction.' Rather, 1 will adapt this conceptual -

. "'framework to .thé study of the Mishnah Berurah. This is &

novel approachvéo the study of modern ;abbinic texts,
Tﬁis project will proceéd on three levels. First, it
. éill fogus on the explicit daté related to the social
reality of Rabb% Kagan's society.. Secondly it will explore
the areas iangentially rglaféd to the ngish milieu'of the
nineteenth century. Lastly wit will analyze the world view
. of the editor as implied within his. text. %o achieve this
end, I have selectéd one topic, the Jéwish and'Gentéle

7

re%ationships occurring on the -Shabbat. This topic is
L :

mostl& dealt with in the &ix sections of the Shulchan Aruch.

" numbered 243 through 247 and 252, sub-paragraph 8-34.*2 Itt

——

is my,ﬁhypothesis that these chapters are repfesentative of

. . : . N
, the total structure of the -document.-- A LA
R F
.. Methodology ) )
= ~ . N . ny

Thié study's methodologiéél framework ltakes as its

poinﬁ'of departure Wil}iam Scott Green's caution concerning

the application of social theory and method to rabbinic

L
. , &
- U v

, literature:

»
.y ’ . The wery attempt to draw a social description out of
‘ ' a document necessarily entails the assumption that
literature, especially anonymous literature, is the ‘
- product of a community and reflects its'life. But the
‘presence of a document in a particular group does not
attest to the role of the group in its production, nor
does it reveal how members of the community regarded’ the

. ’ - . status or content of the text. The relations between
* Cr literature and society are complex and frequently
0| . . . S
, .

¢ : ‘,', o 13 ' - . ' .
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A . obscure; to assume that -the former always reflects the
latter is naive, facile, and unwarranted.:In addition,
J our ycapacity\d§o construct a social context “from a
literary document is limited by the '‘character, quality
and quantity of the information it provides. A text; a
. document, no matter how unpolished, simply does not
- constitute the sort of raw material out of which the
. . "thick description" (Geertz, 1977:3-30) of a society and
its idiosyncracies can be composéd. A text represents

the views- -and - interestd o6f its authors, editors, and

creators,' not a neutral description of the external

" : world. This, to be Bure, is no novel insight, but the
current scholarly passion for the social description and’
explanation of ancient religion may Jjustify a brief

M beldboring ‘of the obvious. The closesreading of a text,
no  matter how délicate the scri¥fgny, is not the

. equivalent. of field-work. Texts provi@¥-no evidence of
4 movement and gesture, facial expression and vocal pitch,
, to say nothing of the host of other verbal and nonverbal

/ 'behaviors that order social ' relations and effect

1 communication. One merely has to reads. reliable ethno-

! graphy or -‘view the slides of a village in which an

f anthropologist Iived for two years to e ‘how much about

‘ the real social world of the Mishnah or - Talmuds, or the
e Gospels for that matter, we do not ?nd never can know.

These limitations mean that jthe social contexts,
Y deduced from literature are boundéto be schematic, for
‘ ‘ scholars are 'forced into an over-reliance on social
1 theory to fill. the gaps - left open by the text. But
. . social theory as an autonomous, self-conscious intellec-
T tual—aetivity is a modern concoction, designed initially

] to evoke, direct, .explainf-\5Ea““Ufteﬂ~—to§~gh§E£EE§_g;_\_‘“\‘\
L L. proscribe, change and.- .development  in mode

‘ societies. ¢ . . The astonishing congruence, the uncanny

fit, between some modern socdial theories and ancient

N . texts, therefore, may reveal less about the explanatory
capacity of the theory than it does about the common

attitudes, shared values, and confluence of interests

between the theory and the text. . . . Social theories

1“ appear to work best on literary materials with which
they are in fundamental sympathy, and this possibility .

- ‘ should encourage caution about our use of theory. in the
construction of the social context of rabbinic docu-

ments. . . . All this suggests that the unconsidered
application of sociological categories to rabbinic texts

proves unhelpful in, and may even be dangerous to, the
construction of the social. context of rabbinic litera-

ture. First, sociological concepts develop and make

sense only within particular theoretical structures. To

- remove them from those’ structures weakens their
analytical force and results in an unproductive eclec~

ticism. Second, . sociological concepts, like inex-

14
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the , Mishnah Berurah, itself, and its divisions, as a point
A

& 9
.

perienced and ingecure travelers, carry too mueR~
baggage.  Honed on livi societies, they specify a wider .

range of data than ou urces provide and thus preshape
a context we cannot fill “out. (1983, 195-199)

It may be concluded from Green that the adaptation of

the theoretical and methodological framework employed by

b e ’/.J

scholars of ﬂf%e antique Judalsm would .be more condign to

(

modern rabeE&é' docunents. Funthérmore, as stated above,

much of the data absent for tRe Mishnah is disponible for

f . . i‘\\ ‘u

the Mishnah Berurah. But even in a modern religious text we
) S

still ~ have the problem that Green points to, namely the
study of society through the enalysis of a relig}oua text.

It follows from Green's caution that any inquiry must take

of departure. Similar to the’ schoéars who examines

M.ishpah13 ‘we cannot assume that “all rabbinical.documents

share a common wiew of matters, even where they evince

3

common concerns. To  illustrate, I .will borrow an analogy

from Ann Jeffersonls d1scusalon of Saussure:

4 .

He cites the Chinese gesture of bow1ng down to the
ground nine tlmes before an emperor. Although this might
seem in one sénse to be an unequlvocal -expression of
deference, it becomes clear that it is purely conven-
tional as soon as one imagines an Engllshman act;ng in
this way in the ‘presence of his Queen. Whereas in a
Chinese context the meaning of the gesture would seem
perfectly transparent, ‘in  an’ English context this
behaviour would be totally bewilderin8 because it ‘is not
part of the English conventions of politesse. And for an
Englishmarn observing Chinese manners’, the exact sig-
nificance of this gesture would be lost on him unless he
was acquainted with the system as a whole. Only then
would he know whether the Chinaman's gesture expressed
the utmost in humility, and if 8o, whether this is
marked in the depth or in the number of bows. (1982, 86
- 87) |

s 4
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Similarly a text likeé the Mishnah Berurah must® be viewed as

‘an’ independent document. Moreover, we must take seriously

the hypothesis that the editor of the Mishnah Berurah has
communicated his ideas not merely by preserving Qhat,hé has
foundé%n earlier rabbinic] literature, but aiso by selectlng

from this rabbinical literature and, shaping 1ts sources

into a new whole. (Lightstone 1983, 28) The Mishnah Berurah

< “w

must be "dissected and interpreted as literary 'wholes' in

3

¢

"

kel
their own tight." (ibid., 27) The diachronic approach must -

be complemented with a sychronic one.** In a discussion
. ‘ -

of his method Lightstone empgasizes this motif;

only in this way ‘can we discern if the varlous documents

of ~rabbinic literature each make differing statements

- about the 'way things a¥e' or 'ought to be', despite,.

their shared. assent to the authority Scripture points
out as a basis for the .definition of 'the world'. . . .

The content and development of the Mishnah largely

represent the minds of the penultimate editors._ The work

+ . of these editors aldo extend to the language -and

formulation of— Mishnaic pericope. Any analysis of the

Mishnah that bypasses the synchronlc “approach will

serlously fail to understand the character,: function and

meaning of this complication. (ibid., 27 - 28)

. ' *

- & w .
Informing our analysis’of the explicit and implicit

- meanings of the Mishnah Berurah will be this text's

1. literary- structures, .2. content, 3. literary traits or
o \ N\ : ’ ‘
patterns, 4. literary forms. This tlassification of our

A

data (except for 24 content) accords with Polz1n -8 presen-

L 4

tation of structidral analysis. }; Polzin 1dent1fleg three .
objects of s=structural ane}ysié a. organization of‘the ‘text,

N v 5 . . H i :
b. expression or languag€ analysis, c. content or meaning

[ ‘ -
bd .

‘ W A6
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‘analysis. He asserts that .these three objects are inter-

(A

dependent tomponents of structurél analysis: Furthermore
he emphasizes the structural analysis is centrally-concerned

with synchrony, rather than .the 'diachrony. The theory of

N2

structure analysis as appligd‘ to biblical documents, is

summarized by Polzin: ' . .

? -

' Structuralism, then, .deals with the law-like relation-
ships that can be discovered between elements of a
whole. If I claim to have discovered such relationships,
I view my object: of study -as a whole; otherwise it
remains for me an aggregate. . ... A whole or system,
like a house, has certain laws of .composition that a
heap of stones lacks. . . .

; . On the other hand there are law-like relationships
that obtain between elements of a whole once that whole
& is already structured. For exdmple, because of the

particular stability of that particular structure we
call* a house, it is possible to transform a living-room
into a study, or a kitchen into a bath; but it is not
possible to transform a hasement into an attic. . . .

A structure maintains itself.- by and, . is enclosed
within the transformations that comprise it: this is
what is meant by the self-regulating nature 'of a
structure. Such . a property of structure does not
preclude in any way the fact that some structures can be
related-to others either as co-, sub-, or superstruc-
turesi. « . . )

" Whatever may be the larger relationships of a whole
with larger wholeg, if it:.can be considered in any real
. sgnse a structure itself, it will reveal certain stable

lgys that cannot be lost but: only integrated with the
riiles of its superstructure. I can discover intelligible
things about the sérvant's house even before I consider
or even distover the fact that it is part of an estate.
~ These three characteristics, then lie at the heart
of structuralism: . structuralism studies wholes, studies
,ﬂhem<as a system of transformations, and studies them as

3

4

el

" self-regulating or closed., -
d . .. Now that we have dlscussed what the general
characteristics - of structure are, we can describe
certain major ‘classes of structures that’' one may
X ' encounter in the interpretation of texts. Structures may
be found ‘'on the plane of expression or on the plane of
content., Secondly the kind of structures analyzed can be
either diachromic or synchronic. And. finally we can

S ‘



isolate and Hescribe. either syntagmatic or paradigmatic
structures in a text. .. . . .

My understanding of the interrelationships between
the plane of expression and the plane of content in all
language phenomena leads me to 'aceept the following
positions: 1) structural analysis 1is possible on the
plane of content as well as the plane of expression; 2)
in principle, analysis on the plané of expression is not
more secure nor less subjective than analysis on the
plane of content;x 3) there is therefore no hierarchical
order of analysis of a given text; i.e. first on the
expression plane, then on ‘the content plane; 4) never-
. theless, the analysis articulated on' each plane must be
compared and interrelated as a means pf complementing
and adjusting discovered patterns one with the other. If
indeed signg operate on both planes simultaneously, the

. structures ‘of both planes‘ must somehow interact. An'

analysis on only one °plane is as incomplete as expres-
J sion without content or content without expression.
(1977 2-5, 10-13) ‘

Let us unpack Polzin's insights as they will pertain

~to our analysis of the Mishnah Berurah.

Structure o, L.

X, "The first step in any, hermeneutics .is the process of
\ g

?

\ \ : ,
segmentation",; (Polzin 1971, 30) or what I shall refer to

Y ' here, as the process of gpructuring text. By 'sgructure‘ I
mean in part a closedﬁsyst§;> the law=like rules of which
liEit the range of a syéteé's permissible content and the

-t . v***mrekatiens—whiéi will entail aﬁongﬁits_items. Furthermore a

structute imposes the internal content that it embodies.

-

The cognizant -and purpose of  a document is construed by"

¥ g

Lightstone: A ,

Structures convey meaning -because’- of law-like  tules

-governing 1) the elements .of the structure, 2) the
. - rélations ameng those elements and 3) the range of

permissible content of any one element. Such meanings
. remain distinct from the particular content at any one
~ o . Anstance of the structure. In the realm of narrative,
a ¥

' 18



the stock plots of films about white men and Indians in
the American West provides an apt example. The very fact
that we have come, to recognize their plots as 'stock’
implies that we acknowledge a set of meanings (here
- about relations between the moral worth of Whites and
Indians) that is distinct .from content of any one.movie.
‘Whether it concerns the Apache or the Blackfoot nations,
Sitting Bull or Geronimo, - the particulars of the plot
are immaterial. That law-like rules of the structure
convey a world-view is obvious to any one who has
watched children play Cowboys and Indians's In en-
counterlng the pattern on a multitude of occasions we
'experience’ these law-like relations as 'the way-things
are‘;n reality,' as part of our world-view. (1983, 32)

We shall therefore commence with a description of the

'Cowboys and Indians; of our study.

In the Mishnah Berurah's text both a larger structure
L

and sub-structures can be identified. The larger structure

’

is a commentary on Rabbi Joseph Karo's code of Jewish law,

. . . .
the gh Jchan Aruch, section Orach Chaim.*® Kagan formatted
{1 i .

his page b& publishing the standard popular edition of’ the

~ Shulchan. Aruch at the head of this page. Beyond the Shulchan

. Aruch text' he included Rabbi Moshe Rivkash's Beyur Ha -

Golah,*® Rahbi -Yehudah Ashkenazi's Ba'eyr Heytev,*7? and

Rabbi Chaim Margoliot's " Shaarei Tshuvah.*® These three .

bel texts we}e also published in the standard editions of, the

" NS,
,___..—-,_-—’*f"'

Shulchan Aruch. Only*Below‘these ‘works does Kagan/posxtlon

his cdmmentaries.‘This style of formatting suggests Rabbi

-—

Kagan's " conscious attempt A to win approbation for his
. » v
3 ) \ . , +
treatise from “the ‘'group' he . (literarily) identified
with. Since these three external works were already

accepted amongst halachic-observant Jews, Kagan by associ-
atlon, expected comparable acceptance for his own contri-

19 ’ 'y
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bution. Furthermore, such acceptance/ would enhance the

book's marketing opportunities, a s tantive concern for

the editor of the Mishnah Beruralf.*® This format also

h e N .
— g -

offered the reader an easily accessible text Of the’

Shulchan Aruch and i%s' popular cbmmentéries, thus amelio-
ratin the salabilit; of his proaucb..

Rabbi . Kagan redacted nthrge commentaries.wﬂich were
printed below the 'external' comﬁehtaries. 1. The Mishnah

- .Berurah: The stat%a purpose of the Mishnah Berurah commen-
: I ~ &

tary is to construe the rulings of the Shulchan Aruch.2°’

. A Hebrew letter is interpolated adjacent to the word ér

Berurah then commences with the citing of ‘this letter and

.

word or phrase. 2. The Beyur Halachah commenﬁary is iden-

N N »
*, st

e . tified by an asterisk pladed in the Shulchan Aruch adjacent

to the word or phrase to be. considered. This commentary'

ekpatiates upon’~ fewer topics than the Mishnah Berurah. ' It

rather offers a detailed rabbinical discoursé on thi’theme

’ . under consideration. 3. The Sha'gr Ha-Tziyun fé%tnote

commentary is, identified by a letter placed in the Mishnah

Berurah adjacent to the word" it wiilv relate to. The

4
majority of this third commentary offers. sources for the

-

Mishnah Begurah's citations that have not been identified

in the text In addition Kagan exploits these tcothotéswté

- \ append_éxggesis to the Mishnah Berurah and Beyur Halachah.

Y
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phrhse of the Shulchan Aruch to be discussed. The Mishnah
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* In addition to the 'larger structure' ‘of the Mishnah

W

Berurah a substructure classification can be identified.

; : 3 <. . .
“ o . These are smaller,llterary units or pericopes which, as the

—

The ‘Mishnah_ Berurah's sub-paragraphs are one example of

, ' B fhese_qubstrucﬁures. But the pgricopg need not be divided

’ v > ~ - » * 0 -
acco}dlng,Ato° Kagan's own 7intermediate divisions, namely

-

.. . " initiated within theM'bub-paragr?ph byttppic or formular}

N only. A represgﬁtative example from the 'M;shn;h Berurah,

) Ty H(séctidn 246 égp-paragrqph ‘34)‘w£}l,help.demonstxate this
e ‘iﬁddely " o - .

’ . (34) Prov1ded that he publlcizes, eté. See Beyur

Halachah, where we cite that all these ways of rendering
. it perm1331b1e are not to be recommended for use other
. . » than in  a time of pressing ‘'need - as opposed to those
. . persons who deliberately sell thelr oxen to-a non-Jew

N “for the purpose of doing work with them on Shabbat, the’

. work being widely Known as the Jew's.
. Even though one need not protest against those wHo
follow the lenient view in this, since they have an
. opinion upon which to rely, - nevertheless every person
who seeks: -to keep mitzvot" carefully shoyldtake heed not
to act in such a way, except in a case of pressing’need
and following a.dec151on by a learned scholar.

'Althouqh the phrase °even .though' (mzkol makom) ,
eppégps in the middle of this sub-paragrabh, it is employed
. . : . : N

. .as a fg{mulary to initiate Rabbi Kagan's views. This opinion .

K may not hecessarfly be in agreement with the other rulings

) R

cited in the sub-paragraph, tPus creating é'per%cope or  new

substructure.

larger'étrpcture, determine the'Gonteﬁt of individual units. -

) j . . . I
.those marked-by letter 'in asterisks. This paradigm may-be

¢
i



" Content

. In addition to -the methodological classification

«

system sliggested by Polzin we analyze the particular,

iYiomatic content of the Mishnah Berurah in _those sections

stuéféd.- F;rthermore, in "addition to the Biblical struc-
turalists' .data, we use the substance of the document to
reveal Kagan's world view ag-projected thraugh the 'Mishnah
Berurah. Our analysis, of the content shows that the
grulingsnhand the ﬁype of ,sociéty they projecﬁ, will define

the 'grid' that the Mishnah Berurah ,em916ys to erect boun-

daries, first to keep the 'group' in and second to'prevent

\ v
entrance by outsiders. The -content of the Mishnah Berurah

is classified into a fourfold taxonomy: a: commentary, b.

adjudication, c. ethics, d. contemporary issues. Although ,
\ X .
‘ethics' and ‘'contemporary . © issues' canp be considered an
‘ . N ’ _ .s
aggregate component of 'commentary' and 'adjudication’', for

our purposes we will classify them as separate units. This . .

distinction ,is in accordance with the fashion in which the

Mishnah Berurah itself ‘structures, its content. Kgggn also .
L L4 " . h

N

ynderlines the importance of these éhemés by placing them
) : 4 . i - o~ X
in separate sub-paragraphs and endeavors

Y

to deal with thgh
EN - « v '
in a manner dissimilar to the rest of the text.

a. commentary ' .
v L, | . , - -
®* These passages may ’be: concerned with the Mishnah

-

" Berurah's " interpretation, .clarification, glosses, and

@ LS

textual gorrections'Sfxthg°shulchan hruqh.: )
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. ) - /
b. adjudication \\\\\ A N

In cases of digpute between Karo and Isserles or other

rabbiﬁicéL authorities who gloss the Shulchan Aruch, Rabbi

Kagan presents his . rulings. Furthermore, he offers his
halachic decisions in instances not discussed by the
rabbinical adjudjcatoré; Kaéan deals with situations related

7~ '
to the statements of the Shulchan Aruch, (but not explicitly

dealt with by these rabbiqical authorities) as new halachic

kY

concerns of his social milieu. These rulingg stand in
addition to Kagan's halachic 'decisioné based: upon the

édj\dications of the ~ Shulchan Aruch or 'latter r?bbiniéal

authorities' (achéronim).’l. For example in section 252,
~ . N .

sub-paragraph 11, Kagan examines Isserles' gloss concerned

with a Gentile removing an object from the house of a Jew

on Shabbat. Isserles rules that the "it is proper to follow

the stricter view. here /and forbid this/." Rabbi Kagan

comments:

(11) It is proper to follow the stricter view. So as
not to .accustom the non-Jew to /do/ this. , 1

See the Acharonim whose consensus is that from the
. halachic standpoint/, not merely as a matter of strict-
ness,g one ought not to .be lenient in this. For in
Section 440, the ruling for leavened bread ‘owned by a'

non-Jew but in a non-Jew's house/ is the same: /even/? _ _

setting aside a place for Athe non-Jew/ is of no avail.
Aside from this, an observer will /still/ assume that
the Jew has ordered him to remove 1t /from the
premises/. One should ‘therefore, not be lenient here
except where loss of money or great need is involved.

If the non-Jew is a man-of power .it' may be permitted
even without having reserved him a place, for under such
circumstances ' the Sages did not mean to have their
‘prohibition apply.

Y
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) \The Olat Tamid writes: "It would appear that if
one rents the room /in which the objects are found/ to
the non-Jew for the duration of Shabbat for a small
coin, ‘there is no need at all to be strict.” (See
there.) But the Magen Avraham and other Acharonim hold
that even where the room has- been rented, this“is not
‘enough to rely on for being lenient /and permitting it/.

The onlet of this hub-paragrabh clarifies Isserles'

stringent opinion. Kagan opts to be contingent upon a

'&é%ter rabbinical ‘sotrce', the fbsafbt Shabhat's accommo-

@

dation, and rules that it is permitted "where loss of money

' .

or great need is invqQlved." The Mishnah Berurah continpues

with a gloss of theaébulchan Aruch and a&jpdicatesgin’the
case wﬂep "the ﬁqn—Jew is a man ofi poyer.;. His rulépg is
cited from a 'latter (abbinic;1 source', *the Taz.

The suh-pqragraﬁh coBclﬁdes with a dispute bgtwegp the
‘"latter- rabbinical. authorities'. Kagan identifies - his

preference for the latter opinion in the statement "the

-

N

Magen Avraham and other Acharohim“;
Placing his ru{ing last as well as stating that his is

the intention of the majority of the rabbinical authorities,

Rabbi Kagan informs the reader
. TS 4 g . | . :
halachic partiality. - : -

3

of f£he Mishnah Berurah's

c. ‘Ethics : . ' -

Rabbi Kagan, the Chafetz Chaim, is widely identified

as a 'man of ethics' (mgsar).’z' His mult{tude of ethical

F

publications stréss .the . search for moral ‘and religious
perfection through a stringent observace of ‘thea halachah.

Furthermore, the hagiography concerning him®?® emphasizes his

1
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tbelief in, and fear of, God, thus defining his intendment of

" ethics and piety. My analysis—of the Mishnah Berurah will

explore Kagan's emploiment of musar in his work and its

role in the 'implied meanings' of the text. An illustration

" of an ethical statement in the Mishnah Berurah is found in

Section’ 244 sub-paragraph 35. Thg'Shulchén Aruch in this

1
1
[

&ins;ance is concerned with the accomquatije maxim 'in the
’caée“ a loss of ‘money is involved'. Rabbi Kagan, afte}
*disggii}ng £he lenient ‘possibiiities=re1ated' to this maxim
conéludes with an ethi&aln.sﬁggestion; "but fortpnate is'hg

who trusts in God and does not seek out various leniencies

o for Shabbat." \ ’

.. dw contemporary issues

. Although the Mishnah Berurah was structured as a
L : ; .
~ commentary on Karo's sixteenth century code, Kagan suggests«
o . ’
in his introductory remarks to volumes one and three that

L4 3 » @ - .
. his concern is also contemporary Palachlc issues. His
.intention in preparing the commentary is to offer the

reader a guide to proper rhalachlc behaviour. Kagan states
- . \
this purpose 1n'the 1ntroductlon to volume three‘-

-~

0 From the works of the Acharonim I have also col-
.\ , ‘ lected many new ideas applicable to everyday 1life
nowadays. . -
My aspiration is that with the help of God, whoever
will now study this /body of/ law will come to sknow each.
law, together yith the reason and underlylng thesis /for
it/, in both theory and practlce.

't

In addition to the fourfqld taxonomy, the ahalysis of

content ' subsumes talmudic and halachic principles. For

Yoy .,
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e (5) Or as éreéﬁ. Now, if subﬁequently, at the time

- ~
/ -

- cited -above, . Kagan discusses

N

éxample, in sub-paragrapﬁ 32
\, .

" ES

the talmudic principle concerning a 'Torah’ prohibition' and

the halachiC‘prinq}ple of 'permitted in the case 6f monetary

124

loss'. Furthermore, this particularly encoﬁpésses the

analysis of the Mishnah Berurah's explicit and implicit

Y

accommodative -and stringént views and rulings. Thesé terms’

accommodative, (kulah) and strinéent (chimrah)24 in Kagan's

" text are to be uhderstood within the context of the 'latter

rabbinical authorities' adjudications. Precisefy, Rabbi

5

<

Kagan's decisions  are dependent upoﬁ the analysis ag?' ]
. ) .
rulings af the 'latter rabbinical authorities'. Therefore,

when the Mishnah Berurah's ~adjhdic:ftion choosés to be

~

léhient or stringent, or when it refers ‘to one of these . "
)
r
terms in its text, its intention reflects the lenient or
f .

stringent view of, the 'latter rabbinical authorities'. For
example, in Bection 245, sub-paragraph 5, the Mishnah

4 .
. Berurah discuss&s Karo's ‘ruling concerned with-a partner-

o

ship between a Jew and Gentile in a field on Shabbat. Kagan

deals with the division of profits and expatiates: ¢

of division /of the profits/, they make a reckoning,
saying: "How much have you taken /for the work on
Shabbat/? I/, though,/ have taken little /for the day I
worked alone/. Let us split the remainder so that we
will both end up.evenly," the view 'of the Magen Avraham
is to rule in accordance with the Ra‘'avad who is
stringent /and forbids this/ because, .in retrospect, it
now becomes apparent  th the original stipulation was a

mere subterfuge. Others, /Tos Shabbat, Peri Megadim/:
howevér, rule leniently since originally they ‘did make a
stipulation. i ’
: . /
/ . - »
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In this representative illustration Kagan explicitly
. affixes "the accommodative and strKngent opirions to the

views of the 'latter rabbinical authorities'.’

’
> ¢

Form and Literary Traits or Patterns

s -

For a definition of form I turn td Lightstone's

statement: ' *
By form I. mean a fixed and recurrent patéetn of
speech which is pot determined in any one instance by
the contents or theme treated. Forms in other words, are ‘'
disciplined ways of saying things without regard to what
exactly is said thereby. (1979, 154)2% R

N oy 4
Formularies are an aspect of these recurrent patterns, for

.; ‘ they are indicators of the type of literary content that
follows in the text's 'periCOpaE. The formularies found in

the Miéhnah Berurah are not unique to this treatise. Rabbi
»* N \,\ -

¥ ®

Kagan remains loyalvté his literary‘antecedents and their

rhetorical style; he adopts the genre--of the 'latter

rabbinical comméntaries' of the Shulchan Aruch. Formularies
are 6ne'comp6nent of this genre.

Examples of formularies employed throughout the
Mishnah - Berurah ﬁﬁgt are: "phat is" (hainu), ipitiatéﬁ

. kS N,
. interpretation; "i.e." (ratza lomar) suggests his own

interpretation; “"nevertheless" (mikol makom), initiates
Rabbﬁ - Kagan's accommodative view., .

In - addition to formularies this study will also.
examine the genres theémselves; these are the basic literary
componén;s of ~the Mishnah 'Bg;urah.' I turn again to the

AR S .
analysis of early rabbinic texts to apprehend the purpose of

.,
% . “w

. ’ )
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an exploration SF genre. Green points out the advantages
| T ‘ and disadvantages of this analysis: &

v ) The identification of. the Mishnah's literary genre makes
o it hard to be sanguine about extracting its social

world, for it is difficult to imadine a literary form’

. ore removed from- social redlity and less able to
g apture anything of it than a list. . : . ' \

' The genre of ‘the Mishnah, then, reflects a literary

procedure in which the ideas and words of individuals

have been removed from the social and intellectual’

contexts in which they were thought or spoken, and

frozen into frameworks of @ permanent opposition. Its

thematic catalogues present an overdetermined, over-

generalized picture of the world that obli&grates\the

frame reference of individual thought. This cdnstruction

) blocks any perception of the sogial meaning of ideas and

- consequently of the network of social relations behind
. the image the Mishnah se€ks to project. . . .

Among the obvious features of rabbinic literature,

especially of @ its halakic content, ‘is the considerable °*

information it presupposes. The most elementary and

o concise halakic statement in the Mishnah or the gémara
, assumés knowledge ofr a host of implicit rules and

, behaviors; presumes a universe of tacit understanding.

¥ ' ~  Rabbinic ' literature is “produced .from within and is

.,directed to other specialists, the rabbinic cognoscenti.

"It wvirtually ignores the world outside of its own
preoccupations and obsessiors. Its syntactic and
didactic constructiodns are cryptic and compact; it is a
literaturé almost wholly self - absorbed, These traits

. 1in part explaig why it is 80 difficult to reconstruct

the social,/zg?id of rabbinism from its texts and why
emphasizing “ the: political context of these texts
+distorts their meaning. The study of rabbinic writing

draws us inexorably into the world of a small number of

~fien whose primary activity was reflecting on ideas,

\ opinions, and behaviours, sometimes those.recounted in
scriptpré, but most often those of one another.. This
picture might seem a dead end for analysis r were it not

record of rabbinic thoughg and disputation through at
least five centuries. In this respect it provides not
social or political background, but intellectual context
-‘a record of the modes of analyzing and transmitting
received ideas,’ evidence of distinctive styles of

- classification, argumentation,  and interpretation. The
\ arduous and exacting work of delineating the Mishnah's
classificatory schemata and prosopography of ideas is
already well under’' way. The remainder of this essay
suggests very cursorily how a further 1look at gome -of

7/
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_evident is the genre of the commentaries most frequently

)

the Mishnah's formal traits can provide another perspec-
tive on Rabbinism's intellectual world and how attention
to these features might help to illuminate something of
the 'dynamics' of tradition,. the mechanisms of persis-
tence, 'that characterize rabbinic culture. .

Al Two considerations ' legitimize the use of the
Mishnah's formal traits for this exercise. First, as we
have seen; it-is " impossible to regard the document as
mimetic. Its interests. and preoccupations speak of a
nonexistent world, and it§ literary genre not only makes
no effort to«imitate life, it frankly obscures the
social relevance of its content. Although the Mishnah's
abounds with the opinions about actually behaved this
way. Thus we must 'read it, at least . ihitially, as an -
intellectual construct, a fantasy, a fiction. Second,

+ the Mishnah does not imitate earlier Jewish writing. Its
formal discontinuity. with Jewish &iterary past suggests
that the document constituted something novel in ancient
Judaism and encourages us to recognize a strategy and
purpose in its producers' selection of enre and the’
elaboration ' of , a discourse. This understanfling and
interpretation 3& rabbinic literature urely imposes a
cangideration of its structure ‘of ~imagination and
intellect. (1983, 200-202)

As in Mishnah there also exist -‘queries concerning the

extraction of social and historical evidence from the .

genre of the Mishnah Berurah text. Most of the latter's text
also relates to a non-existent ‘world. However, in contrast
to Mishnah, Kagan's text does imitate extensive1§ earlier

rabbinic writings. Thus the genresof the Mishnah Berurah

can not only provide a cursory ﬁérspedtive of the Ch

~a

Chaim's intellectual miliew but also a thorough

,

understanding of hié perceptional world.

-e - * \
As stated above Rabbi Kagan employed the genre of the -

detailed commentaries, of the Shulchan Aruch. fEspecially,ﬁ;/
/ N

-

b

cited in the . Mishnah Berurah, namely the Magen 'Avraham,
Ba'eyr Heytev, and the Elya Rabba. The genre of these’

:/ ' hd
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guishable and characteristic.

commentaries differs from other genres of halachic

literature, such as responsa and codes. Roth in his

v 7

discussion of The Lanquage of Pesak emphasizes the dis-

similarity among the genres of Jewish law: /

No two genres listed above are <composed in the same
literary style, and no two are identical linguistically.
This, of course, is not to deny that 1later genres
appropriated, to a certain degree, sonk' of the vocabu-
lary and style of the earlier ones, but to emphasize

hat each . genre also added its own distinctively
individual element to the vocabulary and. style of
halachic literature.' Moreover, ‘at each of its stages
“halachic literature appropriated - again to a certain
degree ~ only - elements of .the vocabulary, style and
method of analysis of the contemporary non-Jewish legal

3 literature. The introduction-of foreign words, phrases,
and idioms capable of expressihg new ideas with greater-

pre0181on than would have been possible in the primary
languages of pesak Hebrew and -Aramaic was never
considered inimical to halachah. Indeed, although Hebrew
(;tself containing significant amounts of Aramaic) has
remained the most ‘common medium of formal halachlc
+ composition, it is not unusual to find halachic discus-
sions and decisions in language other n Hebrew.
Halachah is religious- law and hag always been so
.recognized by both its adherents apd awthorities. Thus,
since all of the genres listed ove are part of
halachic 1literature, it follows . that  there is no
particular literary style, no uni vocabulaty, nor any
'‘specific method of analysis that qualifies as the sine
qua non of halachic literature. The responsa are
religious even‘though their style is different from that.
of the Tosafot; the Tosafot are religious even though
their method of analysis is not identical with that of
the Talmud; and the Talmud is religious even though its
vacabulary, is very different from: that of the Bible.
(1986, 305-306) ’ 4 '

I

s

Although there 18 no one . consistent genre in halachic

literature, what Roth fails to identify is that within a,

specific category of halachic writings such as Shulchan

'

Aruch comhentaries,_therq subsists a genre which is distin-
~ ) . v x

N ©

> © o

- o
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The Mishnah Berurah commentary to the Shulchan Aruch

represents this characteristic - genre. The ljterary traits
»
- may be identified as?S:’

1. Employing traditional  rabbinic vocabulary, con-

C

structed from Mishnaic and Talmudic Hebrew and Aramaic, as
well as expressions and phraseology related to the theme

under, discussion which is found ~ in the post - Talmudic

) « N

rabbinic * jargon.

2. Verbatim . duplication of 'latter rabbinic author-

©

ities’'.

3. Interpolating the author's interpretation within
A}

the quotes found in tﬂe text.
'4.‘formularies, as I.discusséd above.
5._Interpreta€ion of texts, concepts ‘and words.

6. Adjﬁdicatién, based upon the majority of the most
recent authorativé’rﬁlings cited. (hilchata k'batrai)?2?

7. The adaptation of accepted haiachic principles. For
eiémple,‘in‘the case of Torah-laﬁ:one must ruli stringently.
. i}' qurmef ‘rabbinic authorities}u are employed only
when, essential as in ; case when tpéir decision is required

to render a solution to

a probleri not satisfactorily

resolved by ', the 'latter rabbinical authoritiea![jor when

cited by‘?ther' commentaries referred to by the author .
9. External, nén-rabbinic sources are not included in

v

the decision makiﬁgu ' y

o3 . . .
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. 10. Lists of 'latter rabbinical  authorities' are

citdd. <

11. The method- of analysis; when a dispute between

'latter rabbinical- authorities' 1is presented the latter

opinion is dominant. .
12 Depéndency on the textual version of the 'latter
rabbinical authority' rather than the source.

13. To side with a primary 'latter rabbinical

authority' who disputes the Shulchan .Aruch.

14" The incorporation of non-halachic materials such
<

as ethics.

15, Short decisiye'statements with miqimum dialectics:
.

: , 8

16. Cross ' referencing through the Shulchan Aruch and

(pilpul).

the commentaries. -
17. Textual corrections.

18. The sources . referred to 1in the text are pre-

dominantly other jadjﬁdicators and Shulchan Ard?h'commen-
tators, not respoﬁsa.and‘talmudic_commentaries. '
19, Relating’ to‘.the@es discusséd by the 'latter
rabbinical ahthorities'.
N 20. Not citing the entiqg or ekact source .29 ’ »

v . - Po illustrafe\the application of these '‘canons' I will

first cite wand analyze one representative sub-paragraph,

number 32 of section 244ﬂ Subsequently.the Shulchan“Aruch

>

commentaries of the Magen Avraham, Ba'eyr Heytev and

()

k3 »
- ) bl
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Tosafot Shabbat - on the identical sub-paragraph will be
© examinhed. In the follow1ng quotation from the Mizhfiah
Berurah 1 have place 1in square brackets the verbatim
citations of these  'latter rabbinical authorities' (tthe

N e
'agthors' name is in italics). ~

(32) If it is under a job ‘contracting agreement.
[For in such a case it is permltted just as' far as any
actual violation of law is concerned, Magen Avraham)
[just as skins for tanning are permitted Tosafot .
Shabbat] (at the beginning of section 252) to be given
to him before sunset. If it is under a job contracting
agreement, [because he works on -his own behalf. Tosafot
Shabbat]

"[Now, even though 1n that situation: /of sklns given
for . tanning/ it- is ~ forbidden to. schedule his work
spec1f1cally:on Shabbos Magen Avraham] and, [besides, it
is /different in our case since it is/ a widely known
affairl, Tosafot Shabbat) for it is well known . that the
/tax collection/. enterprise belongs to a Jew, and it is
therefore the same as if the non-Jew would be doing work
at the Jew's house (which in that case /of the skips/
would be fqrbidden), [nevertheless in this situation-
they permitted it due to ‘the monetary loss involved.
Magen Avraham) [For a person becomes confused in the
case /a potential loss ' of/ his money Tosafot Shabbat],
and [if we would not permit him Magen Avraham] /to hire
the non-Jew/ [he would collect /the taxes/ himself and
Tosafot Shabbat] [might come to /violate/ a Torah prohi-
bition: Magen Avraham]l he might write out a record /of
the tax payment/, as is usual for tax collectors. Weis
Yosef} Tosafot Shabbat]

[From this -/last .clause/ it would appear Tosafot
Shabbat] :[that in . the case of a tax - that,h does not
involve writing--as, for example, in the,case where
various sorts, of foods are taken as a leyy--it is
forbidden Magen, Avrahaml /to collect the taxes/ through
a non-Jew, since /the Jew/ would not be brought to
/violate/ a Torah prohibition even if we were not to

"permit him /to hire the non-Jew/. However, the Taz and
the Magen Avraham conclude that even in such a’ case we
permit /the collection of taxes/ through a non-Jew,
[because of the monetary loss involved. Magen Avraham]

[However, it is forbidden /for the Jew/ to per-
sonally collect even a tax of various sorts of food
(even if it has not been brought from outside the
/city's/ techum and no gquestion arises concerning a

- violation of the labor trapping, or of /the food/ having

" . NP~ .o . v
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being attached to the ground /at theé beginning of
Shabbos/).” /This is forbidden /on account of the
. . prohibition of "Seeking} your ' eoncerns”" as ~written in
v Section 306. {Elya Rabba}l Elya Rabbal.
[A Jew 'who has leased a salt-distilling concession
agen Avraham) [from a lord Gerazl may [(hire workers
der a job contracting agreement, stipulating with each
rker/ that in return for the production of each
specified amount of salt he,  will be paid a certain
amount of money. Magen Avraham) This is permitted [even
through the vessels Geraz]l and the wood /fuel/ belong to
the Jew. * .7
S [{/This is only/ as long as they do not take Gerazl
. wood from the Jew's prenises on Shabbos. For all job
[contragtihg /with non-Jews/ is permitted only if
everythihg that one intends to provide them for purposes
of the work has been provided for them prior to Shabbos,
and has also been °removed from the /Jew's/ premises
before Shapbos} Geraz]
, [There can be, however, no permission to hire a non-
-Jew by the week or month since the Jew will, after all,
| profit from his work. There is, therefore, no permis-
sible way other than by job contradting. {Chayei Adam!}
. Chayei Adaml . : ' .

A cursory examination of this sub-paragfaph would suffice to

reveal. the majority of the 'rules' -of the Mishnah Berurah's

o

genre.
. - P
We can denote the following characteristics” we

P paJuo—

classified in our discussion of genre;

-

1. Empi?ying traditional'rabbinic vocabulary.

- . S ¢
2. Verbatim duplication .of 'latter . rabbinic

-

v
)

. agthoxities'.-

H

3. Interpolating in a quotation.

-

4. Fofmularies, such as 'however' (mikol makom) .

5. Interpretation of texts, san\~as the opening
-~

statement of the sub-paragraph.

6. Adjudﬁca#ion based upon the majorf@y- of the last

"~ . authorative rulings cited. o a ‘

‘ v 34 .
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7. The adaption of accepted halachic princiﬁ&gs{Jsﬁch

as 'violating a Torah prohibition'. ' n
. . .

. / 2 PN .
8. 'Former rabbinical authorities' . are employed only

A o .
pe

when cited by other cdﬁmentaries. ’

10. Lists of 'latter: rabbinical autbgnitiés' are

cited.
11. The method of analysis, such as when a dispute

between 'latter rabbinical authér}ties', is presented the
~™\: . * .
latter opinion is dominant. . v

13. To siaéfwith a ‘latter'rabbinical authority' who

disputes 'the»ShQIChan Aruch, such as'when the Bet -Yosef is

-

refuted. . -

r
15. Short decisive statements.

16. Cross references.
-~ 5

%
~

18. The . sources referred to are pre&omipantly other

adjudicators and!Shulchan Aruch comméntators;.
19. Relating to themes discussed by ‘lépter rabbinical

authorities',

~

20. Not citing the exact or full source of a quo-

tation.

The ,rules that ére not . found in this sub-paragréph

will_be discussed later. \

« ’

» ™ N ' ) s
Rabbi Avraham Gombhiner the author of the Magen
. . N {

- Avraham, a seventeenth century commentary on .the‘Sﬁblchahi

Aruch, who was 'widely‘:ecognized by the rabbinical arbi-

L]

N~

&
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trators as a primary authority, discusses the same issue as
3 N . A" s ’
Kagan:
(17) Under Job Contracting. For such a case it is
. permitted, as far as-any. actual violation of laws is
) ) concerned, as it is cited at the onset of section 252.

) ’ Now, ®ven though in that situation it is forbidden"
nevertheless here it is permitted.due to monetary loss,
for if would not permit him he might come to collect

the taxes himself and /violate/ a Torah prohibition and
write /the record/. This is, -as we have. learned. in
section 266 the reason why it is permitted here even
' though it /the work/ 1is performed in public. (Beis

. ’ Yosef) L .
”~ . “: Therefore, in a case of a tax that does not involve
' writing, for examplg,as in cases where various sorts of
\ foods are rendered /for ‘tax payments/ it is prohibited.
However, it seems to me it is permitted due to monetary
loss, that he /the Jew/ should not lose his money. This
is , permitted even though there are opinions that

- prohibit Shevut deshevut2® in the case of monetary loss,
\\ as in section 307 paragraphs 5 and 19.
However, as the Mordechai ,wrote, here it is per-

mitted for it is as saving /money/ from their /gentiles/
hands. In other words, one should not lose all his money -
to a non-Jew /on Shabbat/, as stated in the first
chapter of tractate‘Avodah-Zarah.

A Jew who léased a salt-distilling concession may
hire workers under a job contracting agreement, that in
‘return for the production of each specified amount of

. salt he will be paid a certain amount of money. (Rashal,
,8ection 100), see section 245 -paragraph 3.

L] Q ¢
It is not necessary to examine the complete array of

commgntators empqued by . the, Magen Ayraham to reveal .,

_ . - AN
characteristics of'genre. An exploration of the Bet Yosef,

Mordechai, Maharshal and Taz's topids and phraseo}ogy will ~
", éépport Fhe following traits; ‘
1?.§mploying traditional rabbinié vocabulary.._x" .
2. Qerbatim. dup;icétiop of :abbinié—éuthoritiequ(In,

- - -

coptrasﬁ to later 'latter rabbinical authoriﬁies', the Magen

a ~
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Avraham, whe lived in the sevgpteenth century, was compelled
to be more ?ependent upoﬁ 'former rabbinical authorities'). h
4rlFoimulariés, such as 'ho@eéer' (mikol makom) .

7. The adaétation of accepted haléchic principlésw

- : -10. . Lists of rabbinical authorities are.cited.

11.  Method of analysis; when a dispute . between

L@ e rabbihiéal authorities is preseng;d, the. latter opinion is-
dominant. . . 'n ) - .
13; To side with a primary 'latter rabbiniéal S
. authority' wh§ disputes the Shulchan Aruch. Iéithis ‘
‘ :

“ irfstance the Taz is preferred to the Bet Yosef.
15. Short decisive statements with minimum dialectic.

16. Cross references throughout the ‘Shulchan Aruch and

. / . .

. ‘the commentaries. - -
oo . . oo N

o 19. The themes refereed to by other rabbinical

/ authorities.

)

’

v 20. The, cdmplete "and:exact source is not always cited.
* ' Rabbi Yehudah Ashkermazi the author of the Ba'eyr

s : . .
Hextév, an eighteenth century Shulchan Aruch commentator,

who in addition to the Magen Avrqham is repeatedly cited-in ~

the Mishhah Berurah exbfﬁins the topic of job contracting

on . Shabbat és fbllows:'(Fop the purpose of clarification -

¢

R gdotations f;oﬁ_ the Magen 46?;;am will appear in.italics,

the Taz is underlined).

. (9) Job contracting agreement. For in such a case
.o - i it is permitted as far as an actual vieclation of law is
concerned and even . though there is a difference in.a
case of a job‘’contracting agreement, when the Jew. does '
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The '}ules'" of the genre predicated in the Ba'eyr Heytev///

-
can be identified as;

. N\
not determine the non-Jews work on Shabbos as was
written in section 252. But in the case of taxes where
he designates /the work to the Gentile/ specifically on
Shabbos, it is, however, permitted because of the
monétary. loss ‘involved. For this reason it is permitted
here e¥en though it /the work/ is done in public.

It is problematlb to me, why in the case of a bath-

1 house in: section 243 not permitted as a result of /the
principle of/ monetary loss,/We can answer/ for they
only permitted -in the caseiof a major financial loss.

- . See Taz. . -

A Jew who rents a salt-distilling con¢ession -may
hire workers' under a job contracting agreement, that in
réturn for the-production of each specified amount of

' salt he will be paid a certain amount of money, Rashal,

section 100, See that which the' Yad Aaron cited in the

‘name of the :Book Nachalat Yehoshua and the“Book Dat
V'din section 6. .

LY
’

13 Employing traditional rabbinic vocabulary.

2, Verbatim duplication of ‘'latter rabbinical
Ny . s
"'

authorities
4. Formularies; as 'for this reason', (mehai tama).,

5. Intérpretation of texts, concepts and words.

L

7. The adaptation of accepted halachic péincfples,
such as -'monetary loss' (pesiadah)

8. 'Former rabbinical authorities' are employed only

» ]

when cited by oéther commentaries.
10. Lists of ‘'latter rabbinfcal authorities' are

cited.

x
AY

15. Short decisive statements with minimum dialectics.
. . ' 5 , - 3
16..Cross references., - '

18. Sources referred to are predominately, other

o

adjudicators  and Shulchan Aruch commentators.

S
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K 19. Discussing the themes referred to in the 'latter
rabbinical authorities'. Ty -

£

20. The complete or exact source is not always cited.

Rabbi Ra}agl Meizlish the author of the"‘Tosafot‘

~

Shabbat an éighteenth century Shulchan Aruch commentary

frequently guoted in the Mishnah Berurah's, laws of Shabbat,
expounds on the same theme. (Quotations fromﬁ the Magen

Avraham and Taz will be identified as above. Other rab-

/

binical authorities will be determinated by their name
placed in square brackets at the conclusion of the quo- ‘
tation). - . w o -

(16) 1f it is under job contracting, then it is
permitted as far as any actual violations of law is
" goncerned as in the case at the beginning of section 252
of skins given for tanning. [Maharshal] But here, in the
case of tax collection. the reason :'is that the greater
the tax income the greater his /the Jew's) profit and he
"/the .Gentile/ has a conscious realization of this
activity /work on Shabbos/, even though it is forbidden
to designate his /the Gentile's) work’ on Shabbos.
Furthermore¢, it /the work/ is performed in public, and
being a case of, .‘detached from the ground' it is
forbidden as was written previously. However, they have
permitted it since resulting from a monetary loss a
person may become confused 1in the face of /a potential
loss ‘'of /"his money and we would not permit him /the
Geritile/ to collect, he /the Jew/ would collect /the
taxes/ himself and come to /violate/ 4 Torah prohi-
bition; he might write out a record /on Shabbos/ as is
usual for tax collectors to do. This is written by the
Beis Yosef.

Therefore in my opinion it is forbidden in a’
location where it is not customary to write /on_ Shabbos/
{the following 1is not a verbatim quote from the Taz but
structured according to his phraseology}. and,6 the Taz
stated that even here it is permitted since we fear he
‘may transgress a greater prohibition by personally
receiving /the collected money/, even though /the
possibility of later transgressions/ it is only a
rabbinical prohibition, /it is preferable to permit it/.
He /the Taz/ brought proof to this /ruling/ from chapter

~

39

£



o

A

v

< . ) N

. . ! /
When it Darkened /tractate Shabbos/;' see that source,

until this point is his /the Taz’s/ words.
Now, what he has 81mply written is that even in a

- rabbinical prohibition it is possible to say such a law

has been deleted. For® we have learned that the Trumah
and Tur dispute this in section 334, paragraph’ 2, see
there. Moreover,® from the chapter "When it Darkens”
/Tractate Shabbos/  there is no proof and an examination
of the source will reveal this. Thus there is no need to
elaborate on this matter. See the Mishneh Lemelech,
chapter 6 that elaborated and was analyzed the statement
of the Beis Yosef. .

Furthermore, in section 307 I query the Mishnegeh
Lemelech, for the Magen Avraham.has here permitted all
cases because it is as he 1is saving from their

. /gentiles/ hands, that is the tax concession should not

be lost to the idol worshipers. This law is as the

.Mordechai explicitly stated. Therefore it seens,

according to what the Rema wrote in section 245 at the

» conclusion of paragraph 1, that in this instance it is
rconsidered payment for work' on Shabbos, {This is the

phraseology of the' Rémal Therefore, /the Gentile/ must
commence his work shortly prior to the Shabbos while 4t
is stil] day. This is in order that it be part of an
overall payment as it is implied from the statements of
the Magen’  Avraham sub-paragraph 18, see there. In .any
event, in the case of monetary loss it is permitted in
all instances. ,

The Maharshal wrote in his responsa, regarding a Jew
'who leased a salt-distilling concession, it is permitted
to have workers under a job contracting agreement, that
in return for the production of each specified amount
/of salt/ they will be paid a specified amount, %hen
they can tell him /the Gentile/ to perform work on
Shabbos since it is not attached to the ground. Further-
more, the /Jews/ name is not identified with it /the -
work/. This not comparable to the case of an oven that
is recognizable as his /the Jews/. Moreover, this
'specifically refers“to when the work is not designated
to be done on Shabbos. for it is not comparable to taxes
that is permissible in any instance, for then there is a
greater loss, look there.

The Magen Avraham briefly copied his /Maharshal's/
statements, but since one might err and claim that it is
identical to /the -case of/ tax /collections/ I have
therefore copied his statements as they are.

——,

Although we have only 1dent1f1ed a select number of sources

the

-cited by the Tosafot Shabbat it wlll suffice to exemnplify

fo%lowing 'canons’ of the genre being studied;
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1. Employing traditional rabbinic vocabulary. /
5 . v
2. Verbatim duplication of 'latter rabbinical

authorities'. -
) . /
3. Interpolating the author's interpretation within

- the quotations cited. //

. a
4. Formularies. '

/ »

5.'Interpretgtion of texts concepts and words.
6. Adjudication based upon the majority of the last .

authorative rulings ¢ited. ) : N

-

7. The adaptation of .halachic prigéiples.
- 8. 'Former rabbinical authorities' are employéd only

when cited by othe¥ commentaries. o

/

10. Lists of 'latter rabbinical authorities' are
_cited. . N
“

. 11. Method of analysis: when a dispute between 'laitgr_.

rabbinical ‘authorities' is presented, the latter opinion is

dominant. N o .

13. To side with a 'latter rabbinical authority' who

ﬁisputes the Shulchan Aruch.

T\15. Short decisive statements with minimum dialectics.

16. Cross references.

*

" 18. Sources referred to are .predomiﬁately. other

adjudicators’ - and Shulchan Aruch commentators.

. N ‘
© 19, The " topics discussed are found in the 'latter

)
. .

rabbinical . authorities'.
20. The cqmplete*or‘exact text is not always citéd, ‘f

/ N ' n ,
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All the traits of genre ;eed not appear .in'each sup- .
& /

paragraph,‘but' they are employed to formulate the body of
. X N )
literature they. represent. The following table summarizes

the use of the characteristics of ° the genre in the above‘
4 ¢

Shulchan Aruch commentators; > / '

L]

. TABLE 1

CHARACTERISTICS OF THE GENRE OF 'LATTER RABBINICAL
*AUTHORITIES' / SHULCHAN ARUCH COMMENTATORS

. . . ‘
Rule Mishnah . Magen Ba'eyr, .. Tosafot
v ) Berurah Avraham Heytev Shabbat
— - ’ 7
1 Y. Y Y Y
2 Y ¢ Y Y Y :
3 Y N N Y
4 - Y . Y AN . 4 Y
5 Yy - Yy - Y Y .
6 Yy - . N ., N , ( vy
7 Y ° Y ~ Y 7 Y
8 ;Y Y ¥ Y
9 Y Y Y , Y ‘
11 Y Y N Y % .
! 13, Y Y. N Y
15 Y ' Y Y
/ 16 Y Y- Y Y
18 Y Y N Y -
19 Y Y Y Y.
20 Y Y Y Y
N v

. L) - \ ) i v .
(Y = thé\ruleb used; N = the rules not used) '

i

"2 ?

. .Evidence that rule 9, (external, non f‘rabﬁihic sources) is
N , . ’ . . ) P . ~ N -
not included ih the. decisjion making, is seen in its absence

in all the ‘texts. Moredver,’Kagan cites earlier rabbinic’
texts when he'4 requires external data for his commentary.

For example, ih . the law of Channukah (section 670, sub-
. L Y .
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»  thirteenth-century book of ethics: \

-
[

*

7

- - r'4 B
paragraph 1) the Mishnah Berurah presents his understanding
J

of the history of this holiday. His source is Maimonides*

: i €
.- Mishnah Torah, which i? also quoted by other rabbinical

/

authorities. K %
To illustrate “-number 17, textual corrgctions I cite

the Mishnah Berurah in section 24£.su5 - paragraph 31:

, (31) And hires out a non-Jew. The /language/ "hires
_out"” is not precise, since the intended meaning is that
he hire a non-Jew. (/in the name of the/ latter rab-

~ binical authoftities/).

Rabbi Efraim Margolis' Yad Efraim, an early nineteenth
? \ ‘ ]

century commentary published in the standard‘ texts of the

Shulchan Aruch, is one of these 'latter rabbinical
authorities' referred ‘to by Kagan.
Evidence for rule “14, the incorparation ;of\rébbinic

non-halééhic materials, is present in the Mishnah Berurah

section 244 sub-paragraph 10. Kagan coHpents on"the ,
. . . .

. Shulchan Aruch's prohibition concerning a Gentile&working

fér a Jew on Shabbat within tHe city limits. He cites a
. & - ( L] i
{ ) <
(10) Permit him. It is stated in‘Sefer Chasidim,
- section 348: It once happened thdat a certain person
hired a non-Jew to build his house under a job con-
tracting agreement, and the non-Jew built it on Shabbat.
People were angry with him, but he paid no heed. Before
long, none of the land remained " in his or in his
children's possession. A .
This identical non halachic source is also cited in
. N =

Shalom Schwadran's Shulchan Aruch commentary,’ Daat Torah,?°

section 244, sub paragraph 1.

N _ T
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An additional “illustration of the inclusion of non-

]

halachic literature can be found in section 583 pflragraph

2. There Isserles concludes from the Palestinian Talmud

that a Jew should not- sleep on New Years duringi the day

time. Such Shulchan Aruch commentators as the Taz, Bi'eyr

Heytev, Gra and the Mishnah Berurah address this theme. They

¢

S . ) .
cite a mystical concept "He who 1is silent /sleeps/ on the

New Year, his fortune will also be silent /slug1gish/." 2

o a ¢

Thisg same  discourse in the Palestinian Talmud is an

iliustration of ruie 12, the dependency "on the textual

s

version aof the 'latter rabbinical authorities' rather than

‘ (
on the source. Neither the statement "he who is silent on

tlia New Year, his fortune will be " silent", nor the topic
\ . * N

of slgéping orn New Years day, does not appéar An the

?

A\

Palestinian Talmud.3*.

The R’q&\iaction\of theg Mishnah Berurah
v %

Thié gsection d}§als with four themes: -a. date of

¢

B | - .
redaction and publication of the Mishnah Berurah; b. its

authorship; c. Kagan's ‘intent; d. the translation used in
A I

our study. : .

>

“a. date of redaction and publigation of the Mishnah Berurah

¢ ,R:abb'i Kagan published volume one of the Mishnah

Berurah in ?4Warsaw during 1883-4 (5644 AM.) .22 The . re-
daction of the  remaining five volumes extended an addi-

v
' © A
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tional twenty-three years. The " final“ sixth volume was.

published in St. Pgtersburg during 1907,

Rabbi Aaron Kagan reports in his biography of his
4

fgther \ Isréel Mayer Hacghen Kagqp, (%§53, 41) that
sdbsequent to volume one, theé Chafetz Chaim prepared and
published volume 3, the Laqs' of Shébbat. Rabbi Aaron
explains that his father felt that the complexities of the

- @ .
laws of Shabbaﬂ’warranted immediate attention evpn if it

©
-

requlred ignoring’ Rabb1 Karo's order of the Shulchan Aruch.

Volume 3 was pubilshed in 1893 This new disposition in the’

first edition of the Laws of Shabbat was publingd as volume’

two. After <the completion of the remaining volumes the
»

proper order was restored and the Laws of Shabbat became

\\ N )
volume three. The remainder ‘of the commentary was redacted

in accordance with order of the Shulchan Aruch. First,
s

N

voltime two, the Laws of Blessings, was concluded and was

RN

succeeded . by four, 'the laws pof —Eruv, flve, the Laws of

°

Passoiér and 81x, the Laws of Other Holidays.

*

o

. :
b. its authorship . @ - , .

3

Rabbi Aaron KAgaq, in his unfinished biography of his

=

father, clainms to have pﬁrticiphted in the writing oﬁ'the

Mishnah Berural. Rabbi Aaron states that as a result of his
flnanclal dlfflcultles “his father offered him a salary to

contrlbute to the. preparatlon of the Mlshnah Berurah.
L4 .

.

. But I was to remain in my city and study in g?eat,
detail the laws of Shabbat. He /the-Chafetz Chaim/ would.

indicate to me the seétions of the Shulchan Aruch that I

»

45
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would be required to study, analyze and explain. 1 then
would be required to write what I.understood, whether it
be commentary on the Shulchan Aruch or the Beyur
Halachah. I was to forward these manuscripts to my
father. He /the Chafetz Chaim/ would review them with
his son-in-law Rabbi Zvi and choose the best from these
writings to be incorporated into the text of the Mishn
Berurah_ . .

Slnce the Mishnah Berurah was not compiled.ﬁgwone
author there are at times contradictions that the Rabbi
author /Rabbi Ka?an/ neglected. The Torah student should

< examine Mishnah' Berurah section 328 sub-~paragraph 14
etc.... (ibid., 45) » ,

' . . c . \,
Rabbi Aaron continues to cite additional suﬂg

\

pParagraphs from the Mishnah Berurah to illustrate his

»

argument;

In addition to the, claim by Rabbi Aaron, the’Chafetz

[

I chaim's son, tb have lcontribu;ed mat@r}als to the Mishnah -
Berurah, 1 was appriged by grandchfldrén of the Chafetz
Chaim  that their father, "Rabbi Zacks, among others, also

a‘ .

&

augmented the materials included in the ggghnah-Berurab.n

It is not my purpose in this study to deal with the
credibility of .the above assertion and’.establish the

authorship of thexﬁﬁmhnah Berurah. I have no reason'to

dispute the popular "view of Kagan as the author of the < e

Mishnah Berurah. Rather, I am concerned with the redaction %

N -

Lot > N - <
of this treatise. By redaction I mean, following yeusher,

An orderly sequénce of steps from (1). the formulation of
individual units, through" (2) their revision into their
ultimate form, - and finally {3) their being juxtaposed
and linked through diverse devices of joining - into a
single fabric. (1981 b, 36), . ] v e

My evidence shois tﬁt\the Mlshnah Berurah complles

3

4 . wlth Neusner 8 requirements®? and that.therefore on& person .
. LY . R 1 a
“ ¢ N d
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¢
edited thid commentary. This ‘'conclusion derives from the

Mishnah Berurah's form, structure and content. For example,

2

we find ' the. donsistent ~cross references thrpughdut the

Mishnah Berurah, as when one’ sub-paragraph refers to another

one hundred sub—par%graphs later. That one editor, I hypo~

, E thesize, implicitly conveys his perceptional world through

.. his .redaction of the text:

. ! 4 /
¢ c. Kagan's intent - I '

u . BN N

¢

We suggest that three reasons ‘motivated Rabbi.Kagan

to compose the Mishnah Berurah: .1. to aid the orthodox
c - )

lafman in the study of the Shulchan Aruch; 2. to combat the

penetration into the community of forces that were minatory

B ]
to observant Jewry (2 is directly related to 1); 3. to
TR generate income. . . ' .
N \ \ 1. Rabbi Kagan in his introduction to volume one of
. . g3 s

® ] ’ N
. .. the Mishnah Berurah states that he redacted his commentary -

in order to guide the observant Jewisﬁﬁﬁayman in the _com-

9 plexities of proper halachic behaviour. A multitude of
. * L Qﬂ

legal works had éppeared subsequent to thelpublishing of the
<

N

f Shulchan Aruch. 1heref6re, Kagan'sﬁgegal treatise would

b

e help to overcome  the layman's frastration and degpair
resulting " from the vast amount of halachic literature one

. -] .

) was required to study. Kagan, subsequent to discussing the
\ ‘ ) . 3, :

' relegance of - Torah study, states ?his intention:

P

o 9 The main. purpose of study is to convert theory to
: performance. The Rabbis of blessed memory” saaid
) (Babylonian Tajmud Berachot 8b) " 'The Lord loves the
P : ' - Y . .
. o _ . 47 | k
& ~
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gates of Zion;more than all dwellings of Jacob?' The
Lord loves “the gates that are distinguished through
halachah more than the synagogues of Jacob's houses of
study". Furthermore, examine the section in Yoreh Deah
(section 246) in the Shach who cites in the name of the
Perishah, that one is obligated to study laws daily in
order that stud might engender performance. Also,
through , the study of laws one .is guaranteed a life in
the next world. However such a person must be careful
to study every day. This is °in accordance with what we
have learned in the Talmud. It was stated in the name &f
the Tanna Debe Eliyahu; "All who study laws'‘etc.” ... .

Now,\iri_accordan®e with our explanation, * the study of
orach Chaim has priority, evern though all sections of
tthe Shulchan Aruch are required to be studied. In any

event, this section /Orach Chaim/ has priority since it
is essential for the -daily observance of the Torah.
Without it an Israelite cannot lift his hand or foot. We
theréfore can state that this is the intention of the
passage, "My ordinances and . statutes you shall keep/
which if a man does this he shall 1live by them".
/Leviticus 18:5/, (as Rashi explained in the wéekly
portion of Emor) "For observance signifies what a
person will study at first etc.". This refers to the
studies that have a practical relevance each day of ones
life. If we intently examine the situation, we will
discover that in this world there are-few individuals
who designate their studies for this purpose. This even
includes those persons whose souls God has 'touched' so
that they crave to become stronger in the fortress of
Torah and the fulfillment of mitzvot. It would be proper
if "these individuals' @priority should be. to become
proficient in this section /Orach Chaim/ in order to
know the correct paths to follow. - . .

I have inquired after the reason for this pheno-
menon, and discovered two. First, the Shulchan Aruch
without the Tur is as a obscure book . .. . For a person

© to study every individual Iaw of the Shulchan Aruch

including its sources and’ reasons as ‘applied from the
Tur and Bet Yosef, would be a great effort in our times.
This is because, due to our many sins, in our day souls
have become diminished. Furthermore, the trials and
tribulations of our times have increased so that if a
person would favour this mode of study, he would be
required to struggle days and at-yimes weeks to properly
understand the practical applitation of one average .
section, (for example section 32). ‘

A second reason, in my opinion,'that caused the
diminishing study of the Shulchan Aruch results from the
multitude of ‘'latter rabbinical ‘authorities' opinions
that frustrated a person's halachic behaviour. One does
not 'know whether to turn right or left. Even if this
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individual concludes to .act -stringently, this is also -

incorrect,’ for it may be. 'a stringency that ‘produces a
leniency'. In addition, I have discovered that better

than one hundred and twenty years have passed since the -

Ba'eyr Heytev had compiled and abridged selected earlier
commentaries such as the Magen Avraham and the Taz.

. Since then, there have evolved other famous rabbinical

scholars who produced commentaries on the Shulchan
Aruch. e.g. Elya Rabba, Mateh Yehudah, Maamar Mordechai.
We even find that the Shaarei Teshuvah only cited

selected portions from the rabbinical authorities...

Furthermore, the Peri Megadim, whose adjudications are-

"Fenowned throughout Israel, and who has written a very
revered book, should be named especially. Although this
work explains in every section new practical topics, it
was almost ignored by the Shaarei Teshuvah. This is

because he did not cite the commentaries in ‘full, for .

instead of copying K from the vast number of responsa
literature available to him, .he was dependent upon the

% yeaders examination of these texts. .This is also true of

-«

many other great " rabbinical scholars whose teachings
have become wide spread throughout the world after the
publication of the ‘Shulchan Aruch. For example, the Gaon
Rabbi Akivah Eiger, Devrei Hachaim, Magen Giborim,
Orchot Chaim etc. Also, I saw with my eyes that pre-
sently, when a perspn seeks a ruling concerned with a
practical issue thazgib not clearly explained in the
Shulchan Arugch, he is compelled to research the multi-
tude of "latter rabbinical authorities” such as the
Peri Megadim, Derech Hachaim, Rabbi Aklvah Eger, Chayei
Adam, Machzit Hashekel, etc. There is wmo end to his
toil. Therefore 1 awoke and strengthened myself through
the graciousness of God, to correct -all .these short-
conminggs. For I have, in my opinion, with the help of
God, prepared an adequate commentary on the Shulchan
Aruch, ‘until the conclusion of the laws of prayer. I
titled this work Mishnah Berurah (The Lucid Teaching)
and have explained, with the help of God,.every law in
the Shulchan Aruch, its reason and 'cause as it is
expounded from the Talmud and ' adjudicators. I also
explained disputes -and offered halachic conclusions of
the 'latter rabbinical authorities', for each ruling.
(This commentary is compiled from the 'latter rabbinical
authorities',Bayit Chadash, the Derishah and Perishah,
Eliyahu Rabba, Beur Hagra, Peri Megadim, Berchei Yosef,

Maamar Mordechei, Mate Yehudah, Nahar Shalpm, Dagul

Merivavah, Ba'eyr Heytev, Shaarei Teshuvah, The Shulchan .

Aruch of the Geraz, Levushei Seraad, Shulchan Shelomo,
Derech Hachaim, Chedushei Rabbi Akivah Eger,  'Yeshuot

. Yaacov, Chaye}’  Adam, Machtzit Hashekel, Magen Giborim,

Eretz Hachaim and many more. Also included is data from
selected responsa). In the margins of this page I opened
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a section entitled Sha'ar HAa-Tziyun. In it I indicated
all the sources of  the Mishnah Berurah 8o as to know
where these pearls originated. In instances where I saw
different .opinions amongst the 'latter rabbinical
authorities', I was not idle and searched through all
.other works of the 'latter rabbinical authorities to
discover who dealt with the case. _I_esptcially examined
the commentary of the Gra, blessed be his memory, who is
the light of Israel and a "peg" upon whom- all are
dependent and who is worthy of this reliance. I also
searched in the works of the 'former rabbinical author-
ities' for the possibility that I might reveal an
expllclt explanatlon or proof. For thank God, I have in
my possession many books of the ‘former rabbinical
authorities'. In addition I compiled adjacent to these
commentarie?d an additional commentary entitled’ Beur
Halachah.- It entails a lengthy-explanation of selected
rulings that I dealt with in the Mishnah Berurah, and
did not have- sufficient sp in the Sha'ar Ha-Tziyun to
clarify. - Further 1nc1udeg\\%re a number of profound
ot consider that my copying

themes. The reader should -
ntional and random. For it

of the adjudicators was unin

is not so. I have exami ’ nk God, in each section
. the sources found 'in tHe 'former rahbinical authorities'
and in almost all the ‘*latter réabbinical authorities'
stated above. God hgs assisted me to obtain the commen-
taries on Orach Chaifn, the Kenneset Hagedolah and Sherai
Kenneset Hagedolah, ‘the Olat Tamid and the Levush with
the .Or <Zarua.. All {these commentaries assisted nmy
anthologizing their contents, 'reasons and causes in full
so as not. to suffice with short statements of law. To
reproduce .abridged discourses can incur ruin. (This
exclude the rulings the Ba'eyr Heytev cites from
specific responsa that I do not™ have when the Peri
Megadim and other above mentioned works did not refer-to
them. In such an instance I had to copy them as is.) I
hope to God, that from our commentary every person will
have a lucid understanding of his studles.

3

'Rabbi Kagan's stated purpose is to respond to the

>

exigencies of study and its application in hts generation.

This’ arguﬁgnt is not unigue in rabbinic literature. For

%xample, GMaimo;ides in' bhis iﬁtroducﬁion to ’the Mishneh

ggggg,=4 and Yaacoy bén Asher in his introduction lo the'

Tur,*s employea similar reasoniné. &he;e, works of RabPi

Kaéaé; who souggt - acceptance for Eimself and his writings
50 .




in his mil

gioué patt

point will,

’

ieu, could not deviate from the accepted .reli- "
erns or from the recognized authorities.. (This

be developed throughout my studfs. By adopting

in the Mishnah Berurah the already established rational of

Maimonides
authority
his depend
providing
2.

societ& of

‘and ben Asher, Kagan both enhances their
and bolsters his own. The Chafetz Chaim expresses
ency upon earlier rabbinical authoritieshgven in

a reason for his redacting the Mishnah Berurah.

As I discussed above, the halachicly observant

nineteenth century Eastern Europe was ‘threatened

AN A

. ' 1
by*ﬁhe development of the secular Jewish movements. Many

rabbinic
menon bg
’ana relig

of the’

teachings

and contemporary issues such as Torah study, conscription,

male-femal
created .h
behaviour
_accepted
than as ha
into the
’dhaim; des
/The g

terns.
thé

distre

authorities attempted to combat this new pheno-

demanding from their followers enhanced ethical

ious behaviour. Consequently this era saw the rise

‘musar movement'.?® Rabbi Kagan incorporated such ————

into his Writipgs concderned with‘ social halachah.

e relationships, speech “and charity;v‘Hé'thereby

3

is halachic musar, which dedlt sﬁringehtly'wiph

related to sociad interaction. These works were

+

by traditional Jews as musar literature, rather

lachic interpretation’. Schweid, showing insight

generation, personality and works of the Chafet:z
. ’ ' ‘ ) \
cribes this dqvelopment:

enerations/ revealed new internal threatening pat-
Materialism and pragmatism become recognizable in
orthodox society, espetially ‘"during a time of
ss. For' example, th temptation - is great for

: .
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parehts that 'fear God' to-, educate their children in
Gentile .schools. They do this 1in order to acguire a
viable trade for their children. It is certainly not
their ‘intention, God forbid, to drive their children
from Torah and mitzvot, but ‘in reality, it seems-that
material success has a greater value for them. The
orthodox spiritual leadership had to wrestle with these
dispositions. This could mean that only at the onset was
the orthodox position ‘self-evident in terms of the
Jewish way of life that existed prior to the period of
emancipation. In.a short time it became evident that
what was_  once sjimple and clear required support and
renewed confirmation. Anew, oJne had to deésire it,
justify it, and persist in its preservation. Now, to
desire, justify and persist is an’' activity of gelf-.
defense which is daunting .and which constitutes a soxt
of creativity. We will direct our attention towards two
works ‘'of this type; first, the legal treatise .of Rabbi
Israel Mayer _Hacohen, the author of The Chafetz Chaim
(1838/9 - 1933). He was a unique person who -accepted
upon himself a ambitious project to repair the cracks in?%
«the walls of halachah in order to prevent the pene-
tration of the destructive ‘influence of the enlighten-
ment. Furthermore, he did this in order to assist those
“who found themselves cut off for a greater or lesser
"period of time from'® a stable Jewish framework. Indeed,
when an organized and authorative ‘communal framework
existed, the individual members had a sense of belonging
and protection. They were not confronted daily with the
temptation to transgress the mitzwvot, or were filled
with doubts how to observe them. Their lives flowed in
secure channels of customs and habit. There was no need
to compromise halachic decisions for every matter by
paying attenticn to all possibilities. Therefore, if an -
individual was confronted with an "out of the ordinary"
plight, there were always rabbinical scholars to render
a solution. But, when the community is unstable and many
individuals sever themselves from it, these "out of the
ordinary" situations no longer seem abnormal. 1In such
circumstances one cannot depend upon previously con-
stituted authorities and ‘leadership. Thus each in-
dividual must be equipped with definite and decisive
knowledge on how to conduct himself. Furthermore, he
must be -prepared for situations which could occur to
him. For. example, conscription’ into the military,
travelling distances for ,businegs purposes, oOr emi-
grating to a country across the cean. Moreover, there
is a need to strengthen his will and show him the way
even when he is settled and closely affiliated with the-
community. This 3is 'because the ongoing conditions of
life stand against the existence of the way of life of
the community. Furthermore, within ‘'such a society there

52
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are worrisome signs of ‘disintegration. The ®Chafetz
Chaim", - working as a diligent and persistent builder,
responded to this need with unflagging labour. He saw
the walls of his fortress collapsing in the waves
surging roundabout. He replaced every stone 'which had
fallen from the embankment prior to this calamity, he
erected an embankment and protective wall in order to
prevent- its collapse, or at least to delay it. One must
try to defend one's position another hour, another, and
yet another; every minute ‘©of postponement is precious.
For at any moment he was convinced salvation must arrive
from the heavens and the fortress of the community will
be established and stand firmly. .In this spirit the
author of .Chafetz Chaim‘ wrote his many halachic compo-
gitions. He did not enter into ideological or theo-
logical debates and did not develop his own philosophy.
His work was a halachic construction concerned with how
’ to conduct oneself when conscripted into the military;
how ta behave during ‘'emigration'; how to deal with
children's education? To all these questions came
detailed clear and precise answers, (Mishnah Berurah).
From this literature evolved the Chafetz Chaim's
influence upon the form of our -era's orthodoxy. He
responded to its immediate needs. We will not exaggerate
if we characterize his project as a reconstruction of a
traditional life pattern during its process of collapse.
The foyndations of " this structure were old, ' the
-~ 7 materials were old, but the quality of construction and
its new architecture were designed 'in compliance with
* the needs of the time. This is a clear testimony of a
great creativity. (1977, 12-14)

Although the Mishnah Berurah is 6n1y one' example ‘of ‘the

pa—

works Schweid termed Kagan's halachic literature it greatly
.§iffered from the rest in structure, style, form and

‘content. This treatise was almost entirely halachic in

- contrast to Kagan'g musar literature. Alternatively, even .

i

t ough the - Mishnah Berurah so differed, there is no reason

%assume'its' goal was dissimilar from than the rest of

Kagin's popular writings.37 Therefore Schweid in this

sense correctly claséifies the Mishnah Berurah with the

rest of Rabbi Kagan's popular works. .

t
)
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dative position. -

This hypothesig can further be substantiated when

.
el e

examining one aspect of the Mishnah. Berurah's content. In ’

contrast to the stringent demands of musar, Kagan employed

"in the Mishnah Berurah a philosophy of lenient rulings,3®
“but”’ only accommodative decisions that were in accordance
with the rulings of the 'latter rabbinical authorities',

\and not of explicit concern for his ‘!group'. (as I dis- .

]

"cussed above). While the area ‘of social interaction or
‘e

ethical and moral behaviour demanded stringency, most of

Kagan's cOQments on the laws in Qrach Ch&im were concerned
with themes’ such as business, ritualg, Sabbath and
poiidays which, permitted leniency. This implies tﬁat to
maintain the ‘'high ;f;up' within its 'bouqdaries' and
e&clude,the intruders\and their influences, Rabpi Kagan

felt it adequate. to require the stringent observance of

" halachic musar in contrast "only to halachah. Furtﬁermore;

once the 'musar behaviour' was strong the 'high gria'
reguired for this Zeitgeist would not he threatened even if
the other components of halachah were accommodative. Thus;

the Chafetz Chaim in his Mishnah Berurah employs‘ a ~general

underlying \pfﬁnciple, to rule according to the accommo- 5

k]

This lenient pattern of ' adjudication thereby attempts
to  suggest to 'its reader that it is not to ‘difficult to
remain an observant Jew, and part of the ‘'group’'. Theréfore

' . ~ L S
4 . P
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there is no_ reason to 'cross over' to more liberal Jewigh

- .

movements. ,

. This penchant for lenient rulings was not Jhique to

Rabbi Kagan. Rabbi Shalom Hacohen Schwadran, ° a leading

W

rabbinical authority in Eastern Europe published a commen-

tary on the Shulchan Aruch entitled Daat Torah.*® ‘Rabbi

Zvi Hirsh Shapiro author of ;the Darchei _Teshuvah (a

commentary on Shulchan'Aruch Yoreh. De.'ah, written in Hungary

during ‘the twentieth century, not grasping the sensitivities

s - /

of ~the pineteenth-century Eastern Europe Jewish milieu;
il

¥V o
N -

wrote in his introduction:

sNow, T do not refrain in my work, the Darchei Teshuvah
to include the. wtitings of the accommodators, for
example, the book Daat Torah, that with all due respect
is too lenient in its adjudlcatlons, which are against
’ the opinions ef our .great Rabbis, the great 'latter
rabbinical authorltles  from whose words we live and
from whom comes forth Torah and, teachings. This lenient
work is also contrary to the popular strlngent rulings.

»

Thus Rabb1 .Kagan in digesting the major latter rabbkinical

authorities' into a concise, accessible and readable work,

while emphasising the ‘lenient views, had provided his

Mishnah Berurah to Eastern Eﬁropean Jewry as an additional

weapon against Ehg 'enlightenment' enemy.

s . » + ! ’
3. Rabbi Kagan s congcern about markéting his works

played an add1t10nal role in the publishing of the Mlshnéh

Berurah. The Chafetz Chaim's major source of .income, for

himself and* his rabbinical academy, stemmed from the sale

’of his books. kagad personally marketéd his works,

travelling throughout Eastern - Europe to sell  his

. 55 ) T T
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publications.*® Therefore, his choice' of topics was .

strongly influenced by “and dependent wupon the gquestion of

/7 "

salability.

/  In contrast to ;he Mishnaﬁ Berurah, the majority of
the -Ehafetz Chaim's ﬁublic;tiohs were concerned‘with musar.
The market for this fype ofaliterature was saturated.
During a period of éonfusi@h and disintegration, as the
period of the chafet% Chaim, musar literature was aominanta
The rise ' of the musar movement"contributed to the;e
Bupererogatory'ﬂ?rks. Rabbi Kagan, realizing the potential

4
marketing possibilities of * a diverse type of literature,

4

produced the Mishnah Berurah. His forecast was correct.

, :
During his lifetime Kagan published a number of editions of

this/commentary. ‘ . 7

©°

° The argument of salabilityr as an impétus - to the

publication of the Mishnah Berurah, is further bdrne out by

the fact that Rabbi Kagan did not wait to cdﬁplete all six
volumes before publishing. Immediately after the redaction .

of volume one in 1884 it was pubiished'and distributed.

14

d. .the translation used in dur’ study.

! In 1980 volume three of the Mishnah Berurah, the laws

of - Shabbat was translated into English by the Pisgah

! - N ' ' /
. Foundation and Feldheim Publishers. The translator attempts

N\ y N
to remain.  loyal to Rabbi Kagan's text‘/and identifies his
p .
interpretations or editorial insertions’ with slashes on
3 %

either end (a format adopted for other additional

Y 56
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translations "in tbis study). I have - employed the

o

v

Pisgah/Feldheim translation and although I have made some

minor changes to the latter; they bear no relevance for the /

meaning of the Mishnah Berurah. For example, for the sake’ -
\ \ , .

of uniformity of _. transliteration I have adopted the F

sephardic pronunciation of Hebrew as opposed to ashkenazic,

the;efore Shabbos would have read Shabbat.

W \ )
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- CHAPTER 2 -

q

243: THE .LAW OF ONE WHO RENTS A FIELD
OR A BATH-HOUSE TO A NON-JEW 6

(Contains Two Paragraphs)

Sh&lchan'Aruch >
/

R A person must not rent-out his .(1) bath-house (2)
to a non-Jew, (3) because /a bath-house/ is welfl-known to.
the public as belonging to /the Jew/ and now this non-Jew
will be doing work there on Shabbos. Now, (4) a bath-house,
ordinarily, is not ‘given over under a profit-sharing.
arrangement. (Eﬁplanqggon: a profit-sharer (aris). is a
.person who labors 1in order to receive a share of the
improvement he creates ,(for the owner.) People will there-
fore assume that all the profit belongs to the Jew; that he
has hired the non-Jew for a certain amount per day; and

"that, in effect, the non-Jew is doing work (5) as:the Jew's

agent.

/In the case of /(6) a field, however, this is per-,
mitted. Since it is common practice to undertake /to work/
* field under’ the profit-sharing ' arrangement, then even
though people know that the field belangs to the Jew, they
will assume that the non-Jew has entered into a
proflt-sharlng agreement with him- apd that he is /thus/
working for himself. i

The law (7) for an oven is the same as for a
bath~house, and that (8) for a mill the same as for a field.

Gloss: (9) Even though the non-Jew holds /the field/
under -an agreement to ‘receive {(10) merely a third or a
fourth /of the profits/; -in which case the Jew profits from
the work the non-Jdew performs on Shabbos, ‘it 1is stjll
permitted since the non-Jew is working on his own behalf /as
W&ll/. (ton) . Q . * -4

e
~

Mishnah . Berurah

A- person must not rent out. Know that there are three
categories: The first is profit-sharing (arisus), where one
hires a non-Jew to do the work of a field or a bath-house,
with the profits or .the crops to be shared. The second is
rental, where the non-Jew takes*all the profits or crops,
giving the Jew, a fixed amount annually.for his field or

4 ]
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P bath,: These two categorieg are permitted completely in the
\ case of a field, and in the case @f a bath-house /are
permitted/ as far, as any actual violation of a
concerned, since the non-Jew 1is working pn his own behalf.
o However, in the case of a bath-house, the Sages forbade
- these two categories because of mar'is ha-ayin; /i.e.,/
' since /the bath-house/ is known as the Jew's, it will be
suspected that the non-Jew is worklng as the Jew's agent.
- The third category is job contracting (kabbelanus)(
whereby all the profits belong te the Jew but the Jew gives
the non-Jgw a fixed amount each year for his work. Now this
. is certalnly forbidden, in the sense that an actpal vio-
i lation is involved, for a bath-house. For the non-Jew is
the Jew's agent; the Jew profits from the Shabbos work;
3 sin¢e if /the non-Jew/ would not work one day, the Jew would
o - forfeit the profit of that day. -
: . Accordingly, if it is customary for most of the towns-
‘ people to rent these ot or glve them out under profit-
sharing agreements [{as explained in Par. 2), the bath-house
then has the same law -as the field; the first two categories
are permitted; the third is forbidden. -
Whatever is said here regarding the permissibility of
renting invplves a case where such rental is made patt of an
overall rental that includes theaweekdajk as well. Where,
however, it is for Shabbos alone, it'is forbldden even for a
field--and even where /the arrangement/ is generally known.
This constitutes a brief° resumé of the main
this Section. ‘
re A

£ - . ©

= " Analysis - . , s

-

‘s . 3 .
. Rabbi Kagan begins his
) ‘the Mishnah Berurah with preliminary

3

‘commentary to »section 243 of

}ntroéuctofy remarks.

- a - . ! .
In this introduction he w;itqs: cohstitutes ‘3 brief

£l

"This

resumé of the main laws of this sectiéﬁ." Through this

statement the reader is formed of _Rabbi Ragan's agenda

f
N from the onset.
> 4]

v Rabbi Kagan's introductions

3y 4
are not unique

Q
rabbinic literature.

law is

laws in.

) ®
: genre of Already in.the Mishnéh Torah

' Maimonides used this format.. laws of ehanuhka
= * o ) Vu . . ) . .
chapter 1). The Ba'eyr Heytev commentary on our section of

- - 1 - . ~

_(Seef the

' 59
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the Shulchan Aruch also writes in the  same. literary style.

-

"The author- of the Mishnah Berurah in this instance copies

the Ba;eyr Heytev alpost verbatim,® 'a matter which I‘will

: ©

decuss later. . “ ¢ .

a

we may first note that the Mishnah Berurah text here

does ‘not contradict the Shulchan'Aruch; but rathertgomments

upon it. " Rabbi Karo's text is explained, glossed and
¢ &

developed, but not contradicted. The introéuctipn, even

. . . - °
though it deals with disputed topics, remains loyal to this
principle. Rabbi Kagan " abstracts three main areas of

i

Shabbat laws from the Shulqpén Aruch (section 243, paragraph

1). One cannot identify these three areas with any

Y

specific law found in our sectibn, Rather they serve as
fzcation of laws which

general catagories for the c¢lassi
deal® with renting property-to a non-Jew.

.In addition, even- though’ qéxu explicitly stated by
. . <y N .
Rabbi . Kagan, his introduction serves . two additional

>

purposes. ‘Tirgt, to present a dispute with the Ba'eyr

Heytev; second * as a prelnde to the . system %§ halachic

2] 0,

N ‘ (3
decisions that are concer ed with the relations of Uews and -

Genﬁiles on Shabbat. I will deal with each purpose separ-
ately.- ; - *

®
«

VsAs mentioned ’abové, the Mishnah Berurah in his intro-

.

duction to sectiol 243, quotes the Ba'eyr Heytev virtually

T

word for word. ' Two types of modifications Arenmade by
. P "
Rabbi Kagan in the" opening. * The first change. is done
B ) ! .
60 , B -
- |

Ll
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.
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I\, - . ‘ aolely for ‘the pufgose, of. clarification and notﬂdispute.
o 1Appro;imately ten;words in the Ba'eyr 'Heytev's text are’

T

altered. For example, after the wor& Jews the Ba'eyr

egtev writes, "etcéi\/The Mlshnah Berurah completes the

etc.k by writing "it will be suspected_that theA non-Jew is

{: working as the Jew's agent." ‘Another example of © clarifi-

<

Voation” is ; when the Ba'eyr Heytev, - after the word

I:Q ‘ "categories", uses the words "in the laws of - rltual The

- . . 5
author of the Mishnah Berurah finds the phrase superfluous,

. and instead, after the words "thé second" he- adds the Ba'eyr

<

Heytev's  terminology

s/

is rental". Still further examples

o : ’ are expressed .when RabbifKagan adds the words "is prqfit

e AR
"

is Jjob sharing". These phrases were not
[J ~
included in-the text of ‘the- Ba'eyr Heytev. , - . -

!

- «sharing"  and

A final clarificatory change in the Mishnah‘Berurah'

1ntroduct10n serves to differ with an oplnlon(/; thé Ba'eyr
Heztev. This dlsagreement establlshes a basgic prlqglple
T ' for Rabbi Kagan's legal dEciSiOﬁ/ that deals with the Jew
‘ 'Gentike relatlonshlp on Shabbata/ ‘His halachic flexibilit;

1s demonstrated by the fact that he. sides witR the lenient

L

view. The source of the argument is found in this sub-

Aa,

paragraph of Mishnah Berurah where Rabbl Kagan writes that

a the prohibition in category three’ in the case of a’

bath-house - is a certainly forbidden violation“ (medina).

However, he does: not include "f1e1d" in this prohlbited
4

category, which is only effectlvely ﬁorbldaen. Thie halachic

o
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3 .
writes, "even in a field, even more so in a bath-house".
- ., ¢ i —

o ¢ *

Rabbi Kagan doeg not explain the reason for his decision,

J L} Q * t .

but, consistent with his literary format he refers to the
. . o :

S

debate with the Ba'eyr Heytev in a footnote in his commen-

a

tary Sha'ar Ha-Tziyun 1. There the author of the Mishnah

Berurah directs the readers' attention to early rabbinic

authorities who are in agreement with his view. Simul-

3

taneously, he avoids other sources which disaéree .with his

" opinion. Rabbi Kégan writes: "Even though the Ba'eyr Heytev

. o |
writes that even in  a field it is forbidden, that is not
»~

" what the Magen Avraham wrote at the end of subJparagréph 2.

.t

This was copied in the Mishnah Berurah sub-paragraph %0."
The Chafetz Chaim remains faithful to his “style and éuotes

the Magen Avraham in sub-p&ragraphllﬂ of section 243.:

= The significance“of the dispute with the Ba'eyr Heytéb

will be- further explored when discussing the Shulchan

N 0 r ’
. Aruch's laws in sections 243 through 247. As mentioned the

-

& - ' 1 . ,
above difference of opinion will demonstrate its relevance

_ when-Rabbi Kagam sides with the ‘more lenient halachic

opihionsﬁto solve the specific social problems with which

- N
he was confronted. . , -

In additfon, the style .in which the Mishnah .Berurah

. @
author's decision was presented is consistent with the
“‘attempt to present his case 'on the back' of' earlier

¢ 4
rabbinic authorities, thus giving greater légitimacy to his

- -

¢ .. 62 .

decision disagrees with the author of the Ba'eyr Heytev, who .



. : ' \ ~
work in the eyes of rabbinic Jews and leaders. (This point

wi\} be shown to be basic to undgrstahd the Mishnah Berurah

commentary.) ’ : . ‘

So

The ana1y51s of this sub—paragraph auggests that even

though Rabbi Kagan presents almost the same theoretical

s
.

introduction as the Bé'eyr Hgytev, he is laying the foun-

-

dation to deal later with the social and especially social-

economic pfoblems,tﬁat_the Jew and Gentile Shabbat relatio-

3

nship entails. ' ' T ’

(1) His bath- house. Whether' he built it himself or
bought it and occupied it, so that-it is widely - known as .
his.-

" Analysis

In sub-paragraph 1 Rabbi Kagan expands upon the law of

the® Shulchan Aruch. ‘{ﬁe adds details and explalns the

halachah under ‘discussion. After the word Wbiﬁserf" in
m .\ . . . P’

. this sub-paragraph we are referred to Sha'ar Ha-Tziyun 1.

The footnote difectg us to the Magen Avraham commentary sub-

paragraph 3. Indeed the ph?ése uséd in the Mishnah Berdrah

"bought it ahd occupied it, so that it is widely knowd as

his", reflects the Magen Avraham' s’/%nguage,‘ but is not a

veérbatim citation. Rather, throdgh the emulatlon of the

‘ﬁﬁﬁen Avraham's literary form, the Chafetz Cha1m implicitly

conveys two points to the "'student. . First,. he shows his
* dependency upon earllier accepted rabbinic sources. By this

" means used .ﬂfhroughout the Mishnah Berurah; Rabbi Kagan




.fhe law throuéh

~

seeks acceptance for his commentary,by~rabb1nic'Judaism and

its leaders. "~ Second, he sensitizes the reader to additional

»

information found in Magen Avraham ‘sub-paragraph‘3.  This

text states: "I do nat know why he (Rema, section 243

v

paragraph 2) wrote 'rented', for the Bet Yosef wrote even if
' <

@ v

he bought .it from an idal " worshipper it -.is pérmi;ted to

rent it since he had not‘occﬁpied it and it is not /4idely

known as his." The above opinion of the Bet Yosef, that .
‘' “deals with the ownership 6f bath houses, is not found in the

¢ text of -the Shufchan Aruch. ﬁabbi‘Kagan in subjparagraph_l

chooses to bring to our aQFeﬁtion the halachah of Karo's

other commentary and ;éfers us . only to the Magen Avraham

"and additional acharonim. The Chafetz Chaim informs-us of

] - ‘\‘% -
the Magen Avraham's commentary and language.

A feference to ‘the Bet Yosef is censpicdously“absent.

This examinatjion poses the query as to why Rabbi Kagan

does not cite the Bet Yosef, which is the original source

for the law ‘found in sub-paragraph 1. - An inépection of
.. . .

Mishnah Berurah suggests that wherever apblicable he

~ -

‘coﬁsistently quotes the  Magen Avraham, even when the

opinionsNOf the rishonim ('former .rabbinical ;uthoritiejf)

A «
1

"are relevant. The rejection of an earlier source in favour

of, and in accordance with a later authority is an instance

- of the Chafetz Chaim's system of halachic decision making.

It is 'similar to the concept referred to in rabbinic

adjudicapion’historf as hilchata k'batrai. The Mishnah

¢ , 64
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Berurah's choice of the Magen Avraham in favour of the §g£
Yosef in sub-paragraph 1 is a furfher 'aindigatién of this
method of adjudication: |

Further’analysis of sub-paragraph 1 offers the studené
an addiéidnal insight into fhe literary fo;m of the Mishnah
Berurah. In .this ‘law, under the guise of a commentary,
Rébbi Kagan is ';fferfng an adjudication. Other rabbinical
sources (e.g. Bet nggf section 243) discuss the différent
opinions related to the topic before deciding - the law; the

Mishnah Berurah limits himself to a decisive statement; a

footnote that refers indirectly to  the dispute\ and an

acharon who 1is in agreement with his view. Thus the

,Chaféﬁz Chaim p:esen£s his judéement without having to-deal
with the conflicti;g opinio?s that so often constitute -
rabbinic‘Jaw.' . : T . ~ Q

-

(2) To a non-Jew. All the more so, it is forbidden to
rent it to a non-observant Jew sinc¢e then one also violates
the law, "Do not place a stumbling block before the blind." -’
This reason applies also to a field as well as to anything
else .

~

—Analysis

-

The author of the Mishnah Berurah in sub-paragraph 2
' . 3

"glosses the Shulchan Aruch. \Rabbi Kagan extends the law by

introducing the question of heretic (mumar), a category that

Rabbi Karo apd ‘other Shulchan Aruch commentaries do not

include ,in their discussion of section 243, The gloss
commences with the formulary, "all the ‘mqre 80" (kol
. 65



sheken), and uses this vocable to emphasize 5 particulég

point. Futhermore, this unit of speech ,gives tﬁe reader an
impression of certitude andfclq{ity for what follows, while
maintaining his dependence upon an 'earlier statement.

Thereforé, the use of ‘the term wkol sheken enables the

N

"Mishnah Berurah author to augment the Shylchan Aruch and

give the impression "that his additions aré a ‘natural

continuation of Rabbi Karo's halachah.

The prohibition fqr a Jew against renting a bath house

" to a Yisroel mumar is the theme of the above sub-paragraph.

. Halachah proffers two interpretations for the term mumar, a

non-observant Jew and an apostate, both of whom are
obligated to observe rabbinic law. It is not clear from

the Mishnah éerurah text in sub-paragraph 2 how this word

isg constrﬁed. A perlustration of R;bbi Kggan's commentary’
ascertains that in addition to sub—paragraph‘Z,' the word
mumqé is used in twq éccessory laws of‘shabbat. +In section
304, sub-paradraph 15, he writes: "It is forbidden to
instruct‘a mugaf or a karaite to do work for him Sh Shabbos
because one transgresses the pTohibitioﬁ‘of 'before a blind
pérson' fdo not piace a stumbling block] (Peri Mégadims."
Cgﬁéﬁrrently, in section in 347 sub-paragraph 7 the Mishnah
Berurah states: . "Because of 'before a blind man'. . . and
to $ mumar to idol worship it is forbidden . . ."

As qtatéd above section 304 qpb-paragraph 15 refers

the readgr .to the Peri Megadim camhentary in which a mumar
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is identified as either a "mumar with respect to the whole
. B B . .

Torah” 6r a "mumar®’ with- respect to idol worship". In

¢

§ection»347‘7suB-paragraph 7, Rabbi Kagan paraphrases the

language of the Tosafot (B.T. Abodah Zarah 7b) which algb '

states "mumar with respect “to idol worghip"L This

terminology is . also. found in 'latter rabbinical sources',

such as - the Ba'eyr Heytev, that deal with this theme in

séction 364. The introduction of mumar in éect}on 243
sub-paragraph 2 is not substantiated by rabbinical sources.
- Mumar is often felated\ to 'before a blind peréon', ag in

sections 304 and 347. The Talmudic source £0r the laws of

'

'.section 243, B.T. Avodah Zarah 21b, ases the phrase "before

a blind person".%* Rabbi Kagan consequently amends the

law of 243 to include\@umar.

His concern for 'Jewish heretic groups; encéuraged
Rabbi ‘Kagan to state the prohiSiEioq reg;rding mumar at
the beginning of the'laws. oﬁ Shabgat. Fu}thermore, this
halachah that éeals with heretic maniﬁgsts his concerﬁ'with

respect to the rise of secular Jewish groups in his erav

The concern for the ‘'heretical' movements*? that

devéloped in . his epoch is further = exemplified by the
- concluding statement in section 243 sub-paragraph 2:
“. . . As well as to anything else." . This phrase, while not

a clear halachic term as such, is nevertheless general and
o - ’ .

. all encompassing. It would™ be inappropriate in the context

4
* =
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of sub-paragraph 2 unless it was placed to emphasizéfthe
Chafetz Chaim's‘anxiesies.

The Mishnah Berurah's use of the: tefﬁ‘qymar clearly

) R S ¢
reflects the Zeitgeist of his time. Rather than using the
terms with any legal precision, he uses the terms mumar,

'yisroel mumar', and 'mumar with respect to idol worship'

s

as if they were synonyms, even in different contexts. I

contend that ~Rabbi Kagan's constant traﬁsﬁositibn o6f the

term mumar explains thf usage of the word here, as wéli as
5

expressing his attitude towards the secular Jew of his

-

periéd." - The Mishnah Berurah- does not differentiate

between catagories of mumar. His use of the term signifies

that they are all obligated to obsérve rabbinic law.

-~ ~

Alternatively,’ his personal perception of the secular Jew is

that of an idol WQ{shiper. This gpprehension is further

substantiated in the Mishnah Berurah's_introduction to the

laws' of Shabbat and~his'-Nidchei Yisroel, Laws of Shabbat

’

(1951, 204). 1In the latter book Kagan writeg: ". . .‘That
he who has cast away the prohibition of the Sabbath and

trespasses thereon a numﬁer of times in public is a rebel

L]

(mumar) against the entire Torah and is governed by the
, - :

same law as that pertaining to a real heathen."” Moreover,

in the only footnote to the Mishnah Berucab's introduction

to the laws of Shabbat " Rabbi Kagan states - that his

" comparison between a Sabbath transgressor and an idol

worshipper is cited from Maimonides' Mishneh Torah, chapter

»
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30 of the Laws of Shabbat. Although this opinion can be

traced to B.T. Chulin 5a (according to the interpretation

of Egggi),' Rabbi Kagan follows his literary patte}n and
prefers to refer to a later rabbinical authority. e ,?

2 Attributing the status of an idol worahipér to‘lhg
Sabbath transgressor was not accepted by the majority of
'latter( rabbinical authorities'. In-additio; to the social
ramifications of such a 'aecisio;, to acéept this view
would be con;idered a stringent ruling. Ellinson in his
analysis of Rabbi Kluger's rgépgnsum (nineteenth century
Europe), expresses this coﬂ§}deration. (1985, 103 - 105)

’

Rabbi Kagan elected to convey the message of - mumar at

the onset of the laws of Sabbath. He informs his reader.

that one may be accommodating within the halachic.
boundaries set by the rabbinical au;horities, but if one
crosses the set boundaries he 1is to be considered and

treated as-an-idol worshipéer.

/

/ LN

(3) Because a /bath-house/ is well known. I.e., as.
far as any actual violation of the law 1is concerned, it is
permitted to rent it out for a year or a month to a non-Jew,
where the latter gives him a specific amount /in payment/
regardless of whether the non-Jew will operate it, with all
the profits going to the non-Jew.

/Under such conditighs,/ there is po prohibition of
sechar Shabbas (profits earned on Shabbos) since it is
rented out to him for a whole year. Certainly, too, the
prohibition 6f ordering a non-Jdew /to work/ does not apply
to renting, since the non-Jew is working in his own’ interest
(for even if the non-Jew has only a share in the profit of
the bath, we still consider him to be working in his own
interest--as stated at the end of the Paragraph). Neverthe-
less, this is forbidden because of mar'is ha-ayin (it will
arouse suspicion), since it is known as the Jew's and people

Kl

/
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will say /the non-Jew/ is a day-worker and /therefore/ his
agent. -
“ All of this applies only to cases where he rents it
out by the year of the month. But to rent it out to a

non-Jew by the day, where the non-Jew will give him a

- specific amount for ' each day that he operates it (even .

though in this case, too, he is working on his own behalf),
is nevertheless forbidden because it involves an actual
violation of law, since /the money received/ is considered
a Shabbos profit. .

See below, Sec. 244, that something forbidden because
of - suspicious, appearances is only forbidden within the
techum of a Jewish settlement. - ’

Analysis : ,

In this sub-paragfaph the Mishnah Berurah makes good

on his. opening .formulary, "perush" (explanation).  He

clarifies Rabbi Karo's phrase "because it is well known"
by providiné a detailed analysis of the prohibition to rent
téﬂé'Gentile, and a deliberation on whether it is forbidden
intrinsically (medinah) or because one gives a false
impressioq‘to'othérs, (mar;ié ha-ayin). . 7. |

Following the word "peruﬁh" there is a reference to

3

the Sha'ar Ha~Tziyun .3, which_directs the student to the

L4 -~

Magen Avraham along with additional comments by Kagan
(tosefet be'ur).\ > Kagan's / consistent dependency upon
’ (‘h N

‘earlier rabbinic sources -"and especially the Magen‘Avraham

is again apparent in Sha'ar Ha-Tziyun 3. The "additional

comments" referred to” in footnote 3 clarify the Magen

_ Avraham's commentary on the Shulchan Aruch and do not

resolve a rabbinic dispute.

hS

" These additional comments are interpolated into the

corpus of the Magen Avraham's text to form the Mishnah

70
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Berurah's sub-paragraph 3. ' To further clarify this pofnt 1
Is - . .

will again copy sub-paragraph 3. The words in italics are

L

those that Rabbi Kagan appended to the Magen Avraham:

"T.e. as far as any actual’ violation of the law is
concerned, it/ is permitted to rent it out for a year or a
month to a non - Jew, where the.wlatter gives him a

. - ; .
specific amount /in . payment/ regardless of whether the

~non-Jew will heats it, with all the profits going to the .

4
Iy
‘

non-Jew. ' ) . . “

, ' t .
/Under such conditions/ there is no prohibition of

ﬁroﬁits earned on Shabbos éince it is rented out to him for

/
non-Jew /to work/ -does not apply to renting, - since the
/ /

" non-Jew is working in his own-in%e¥e¥t (for

a ww;ie year. Certainly, too, the prohibition of ordering a

even if the
non-Jew has only a share in the profit of the bath, we will

consider him to be working in his owri interest - as stated

at the end of the Pafagraphg. Nevertheless, this is

? s

forbidden because of mar'is ha-ayin, since it Laxkqswn as
Jew/

the Jew's and the people will sayq /the non -
: i ]

-

is a
déy-worker and /therefofe/ his agent.

All %h;s appligs only to cases where he rents it out

\

, :
by the year or the month. But to rent it out to a non-=Jew

4 @

Jew give him a specific amount

\

by the day, | where the

on

for each day that he .heats it “(even though in “this case,
S —
too! he 1is working on his own behalf), is nevertheless

forbidden because it involves an actual violation of law,

/ ( . y 3 \




since /the money received/ is considered a Shabbos profit.

See below, Section 244, that something forbidden

because of suspicious appearance is only forbidden within

“the techum g? a Jewish settlement.”

. Rabbi Kagan, in dealing with the

[~Y

-

Magen Avraﬁér,

converts the words? idol worshipper (oved %ochavim) to

Gentile (eino yehadi). The question arises whether the

+

. Chafetz Chaim alters the terminology of the Magen Avraham

to avoid the-rabb}pical dispute’(as to whether contemporary

N . Fd h
Gentiles in Eastern Europe are to " be considered "ddol -

worshippers”), or-whether he remains consistent in his role

as commenéator on the \BhulcﬁanvAruch and substitutes the

Shulchan Aruch's expreggsion ‘eino yehudi". The Mishnah

Berurah texts.that I am concerned with do not offer an
—_— .

v

answer to the above question. I suggest that the literary

L2

o

r

_pattern of the * Mishnah Berurah as renéered‘ in later

sections substantiates the latter hypothesis.

. Sha'ar Ha-Tziyun 4 (following the -

3
word "behalf")

refers the reader to .the Tur ahd the Magen Avraham\ The

preceding reference in footnote 3 to theiﬂagen Avraham

suggests that the repetition of this citation 1is super-

s

fluous. This r&férence to the Mag;n Avraham ailows Rabbi

*

Kagan further to emphasize his® dependency:

upon ‘latter

fabb%nic authorities' (acharonim) and especia{ly the Magen

I

Avrahaih, even in the presence of the Tur. The Tur " is Viewed

by rabbinic authorities as :a basic source in halachic

ki
r
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éecision making. The Miiynah Berurah also eliminate the

reference to the Rosh, which is the second citation of the

<

Magen Avraham. Kagan instead shows preference for the Tur,
k3 I * . ’ a ———

which is quoted.

. Sha'ar Ha-Tziyun 5 _introduces two addi;&onal
h . o < v

eighteenth‘century' rabbinical scholars (acharonim), the’

Elya Rabba and the Peri Megadinﬂ“/gespite the ‘fact that the
laws which the Sha'ar Ha-Tziyun 5 fobtn}fes can be found in
'former rabbinic authoriiies' (rishonim), such as the Rosh,

the Mishnah Berurah continues to° stress his own judgément
o

of quachah as determined by 'latter rabbinic authorities'
" : ° ,

'(acharonin) . . :K s ' . . -
(49 A bath-house, ordinarily. I.é., it is stated

below that! it~ is ’perpitted to rent out a field bechuse

‘people will! assume ° it ‘to have been given out -under a

profit-sharing agreement. It is now being stated regarding

4 th%s,gthat this reason for permitting it does not apply to

the case of a bath-house, since it is not usual to give it
out ‘under a profit-sharing agreement. ' Moreover, no one will_
assume, as well, that 'he. has rented it out (which is

actually the case), since this is not common.
W,

o~

Analyeis ° ,
<@

. ) , . '
The term "explanation" (perush) is repeated as the

introductory word 'in sub-paragraph 4. Rabbi Kagan's commen-

~

‘tary anticipates the Shulchan Aruch's law “that deals with

a‘bath house. “Exélanation" (pefush). Inksyb paragraphs 3

“and 4, is a° formulary that suggests a  substantive
" interpodation of Karo's, law:  This formulary, in this
ifistance, contrasts the - Mishnah Bertirah's formulary

, : 73 ,
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\

"refers ~ to" (hai'’nu). that restates the law with an

explanatory interpretation for . the purpose of
clarification. The difficultyaof "explanation" over "refers

to” is hfghlighted by the regular faotnotes ' that accompany
: .

’

:hexplanation". In sub- paragraph 4 the reader is referred to

Sha'ar'Ha—Tziyun 6 that predicates the Rdn at the end of
/ -

B.T. Avodah. Zarah.’ This argument will® be further éxplored

v

and developed when deallng with at each'encounter of the
‘ .
refers to".

formularies explanatlon ‘and

’ Ancadditional literary pattern used by Rabbﬁ.than is

'doiing or repeatlng a similar pa.ttern in every two (or

at times -three) sub- paragraphs. For example, in sub-.

paragraph 3 and 4 he begins hls commentary with the word

’
k]

explanatlon (perushh, Jyhich 'serves-as a“formuf&rj for

what follows. Sub-paragraphs 1 and 2 serve as glosses to the

el

Shulchan Aruch where Kagan amends'a new ldw, I will pursue

thys argument 1n my furﬁher ana1y51s of thelﬂlshnah Berurah.

RN ~
‘ .The Mishnah Berurah's use of the term " truth
e, .

{emet) .

is not frequently employed in halachic literature. In this

1nstance, {Rabbi Kagan may .ap transpos1ng -his style of

-«

writing deve}oped through hls interest in ethical or
- ]

supererog&tory issues and hlS many works on- the subject

intb his ledal treatises. T Suggest that the word 'truth'-
" .~ \ s .~ .
[]
goes beyond litérary expression; Tit represents a literary
d o o
concatenatlon ‘of ethlcal and legal 1ssues. This theory will "

M"\ e, =t - e -

be demonstrated further in subsequent sub-paragraphs.




' ! 1
'ordering a non Jew ' is. prohibited' (amira leino yehudi

v, ‘

. ¢
¢

(5) As the Jew's agent.. This constitutes a full-
fledged prohibition since, as stated in many places,
ordering a non-Jew /to do work/ is rabbinically prohibited.
The Rabbis , found as asmachta /for this prohibition/ in the

verse, "All work must not be done on them"; the formulation.

"you ‘must not do" was not used, to allude to the, act that
work should not be done even by the agency of /non-Jews/.
Even where /the non-Jew/ does the Jew's work for 'him on his
own initiative, /the Jew/ must protest /so as to stop him/.
¢

Analysis

In sub-paragraph 5 the "Chafetz Chaim digresses from

. ‘ )
his ' standard literary form. In lgsp of reflecting only upon

"a word or phrase in the Shulchan Aruch, ' he dissértates the

law‘,of "ordéfing a nen Jew tondo work'is prohibitea"
(ahg'ra 1'eino yehudi shfvut) ‘a bagi; pqiﬁciple in the laws
of éhabbatu This principle is fund;mental to unéerstand the
role the q;dtile may play on Shabbaﬁ.

Rabbi Kagan's terminology, "this cnnstitdtes, a full
fledged proh;b&tion" (zehu isur gamuf), or "the Rabbis
found a proof text (asﬁéchtaf'in the verse :a11\ woFk must

not be done on them (v'asimechuhu akra d'kol melacha lo

yaase bahem)" suggests a decisive ruling and that the rule

[

- sheyut) is a scriptural prohibition (isur d'oriyta). Sha'aJ

Ha-Tziyun 7°‘ modifies the. authoritative language of the

Mishnah Bérufah.,ﬂe writes: "Examine what the. Bet Yosef at

-

‘the end of section 244 wrote concerning the Mechilta in the

name of the Semag_that_it is-doubtful (sefukei mesafka lei)

- - - <

if it constitutes a' _full fledged prohibition , . ." The

‘ o Lo 75
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footnote commenﬁany then .disputes Karo's law and writes:

»
[y

", . . But, from all the adjudicators it is suggested that

S
"it is only. rabbinical. Examine the Rambam who wrote also

. . X .
that it 1is an error in the text of the Mechilta. The Gra

A

agreed in his comments on the Mechilta that the main text

N ! .
is as copied in the Yalkut /Shimomi/. Therefore it is

clearly explained that it /amira 1'eino yehudi she%qt/ is

‘no scriptural prohibition (isur d'orayta)." In

sub-paragrﬁph 5 the Chafetz Chdim demonstrates that he

prefers not to negate ‘the Shulchan Aruch. An alternate

opinion may be conveyed in the Sha'ar Ha-Tziyun or the Beyur

Halachah., The Mishnah Berurah's decision to 'affix his

commentéry to a specific phrase or word ¢f the Shulchan

Aruch usually coincides with the 'commentary'of a 'latter

rabbinicalrauthority'. The theme of sub-paragraph 5 has no

parallel in the 'lattér rabbinicgl' authorities' ‘that
aiscusges the eqﬁiv;lent phrase.

Furthermore, in'éub-paragraph 5 Rabbi Kagan.discipses
his éensitivity towards the relations of Jew; dnq -ngtiles

on the Shabbat. This sensitivity is further emphasized when

the Mishnah Berurah adds his commeniary to the'phrase of

the Shulchan Aruch, "as a Jew's agent"” (b’sﬁlichato shel

<Yidrael). The reader therefore receives the impression that
' u N

since the Gentile is the Jew's agent the work performed on

Shabbat, is the Jew's responsib}lity and is therefore a

- ~-r - — e e PR -~ - - - - —

- e et

transgression by him. This concept| of 'responsibility’' is

~ - w
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1

related to the rabbinical law of "the action of. a messenger
is the responsibility of the sender” ‘(sh'lucho shel adaﬁ‘

k'moto) . Alternately, in Sha'ar Ha-Tziyun 7, he establishes

the hglachah concerning\the work of a non Jew on Shabbat.
Rabbi Kagan stresses the 41gnient standpbin; of this
hala?hab go allow greater flexibility in deciding subsequent
legal issues. To support this precariou5'5£andpoint the
Chafetz Chaim cites - 'former rabbiéic authorities'.
(rishonim) .as sources.

The conclusion of sub-paragraph 5 appends a new

regulation. Rahbi Kagan writes: "Even . where /the non-Jew/

o .
does the . Jew's work for him (b'shvilo) on his own

initiative, /thé Jew/ must protest /so as to stop him/."

»
[

The references adverted to in Sha'ar Ha-Tziyun 8, the

Hagaﬁot Maimonfu th? Levﬁsh} and the Chayei Adam, do nét
confirm such an adjudication in the case of "the &ew must
pfotest" in. the case of "for him" (b'shvilo), . which term
refers to the task a Gentile does f;r himself and noé for
the Jew. The employment of the phrase "the Jew must pro-
test", and not . "it is prohibited", suggests Rabbi Kagan's
preference for leniency. Altern;teif he does not want to

\

neéate the stricter views as expressed by, the Hagahot

Maimoni and the Chayei Adam. Thus Kagan does not explicitly

permit this case. This 1literary étyle is also used in
subsequent sub-paragraphs. The "use of the footnote
refefénéeg— " further demonstrates thé -Mishnab Berurah's

¥
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_knowledge and deﬁhndeﬁcy upon rabbinical authorities. The

word "full fledged" (gamur), is that of the Levush:referred

to in Sha'ar Ha-Tziyun 7. The Chayeli Adam (an ehrly nine-

teenth century code of Jewish Law) cited in Sha'ar Ha-
Tziyun 8 uses the expression "rust protest" (tzarich

1'mchot b'yado). -

. (6) A field...is permitted. To rent to a non-Jew for
a fixed amount. Even though, like a bath-house, it is also
known as /the Jew's/--for any landed property will, in
general, be known under the. name of its proprietor--and
renting it out is also not so common, nevertheless it|is
permitted. For /the non-Jew/ will not be suspected of being
a day-worker, as is explained /in the next sentence/: "since
it is common practice, /to work a field under a profit-
sharing arrangement/." . Consequently, it will be assumed to
have been given out under a profit-sharing arrangement.- (A
profit-sharing agreement is ‘permitted since the Gentile is
working on his own behalf--as follows in the gloss.) .

Analysis o
In sub-paragraph +« 6 Rabbi Kagan -explains the.

.circumstances under which the Shulchan Aruch éllggates that

to rént“a'figld to a Géntile'lis pérmis§ib%e on Shabpag.
Prefixing his opening. word with the Hebrew lette; lamed,
‘ sub—paragfaph § of ée?tion '243 Rabbi Kagan'g commentary
‘reads as a continuation of Karo's 'textf

‘
)

The ' foregoing section and its Mishnah Berurah

commentary serves as an introduction to the subsequent laws

dealing with  the rePations of Jew and Gentile on the

~

Shabbat. Sub-paragraph 6's explanation pf the Shajcban

'35? .. Aruch reflects. the direction of._the ~;intrqduc£ory laws in

“ '

the whole of 243. The format of the Chafetz .Chaim's legal

‘ 78 - [
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‘discourse in sub-paragraph 6 is extrapolated froﬁ that of

the Shulchan Aruch. Kagan sets his. guidelines.to be refined

in the - Beyur.ﬂalachah which.will analyze the issue, to what

¢

degree profit-sharing is permitted on Shabbat.

4

Following the word "also".(nami) the Sha'Sr Ha-Tziyun

[

10 refers the reader to a 'former rabbinic commentator'

. (rishon),  the Rabbi Nissan. ©Once .again Rabbi Kagan

manifests his ~depeﬁdency upon established rabbinieal
a@thorities. The complete text of the Ran, 5; the

conclusion of 'Chapte; Kol Kitvei; B.T. Avodah Zarah, 1is

’ 1

cited in the Beyur Halachah, while the Sha'ar Ha-Tziyun

only introduces the name Ran.

-

Rabbi Kagan's reliance on rabhinical sources- is

further demonstrated by the terminology ‘' he uses, which ig

reminiscent_of "the Ran. For exampfe, the Mishnah Berurah

writes the phrase t "given out under a profit sharing

“arréngemeht"e(yit]u b'arisut). ’ -

u
g 'y °

(7) For . an oven. Renting out an oven for the purpose
of baking in it has the same law as a bath, for, similar to
a bath-house, it is likewise not common practice to rent an
oven or to give it .out for profit-sharing. It will
therefore be suspected that the non-Jew is a day-worker for
hine. » ) » .

Analysis )

In sub-paragraph 7, Rabbi Kagan explains undérzwhat

circumstances the Shuichan Aruch " alleges that to rent, a

* ) \
opening word with the Hebrew letter 'lamed' sub-paragraph 7
, e

79 ) .
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.Gentile an oven on Shabbat .is forbidden. _Prefixing his ;:t\




[

A A
of section 243 of Rabbi Kagan's commentary reads as a

continuation of Karo's text. It 1is apparent that one may
differentiate the literary structure created by the Chafetz
+ Chaim in sub-paragraph 6 from the content, so that the

"literary pattern is @%ed again 1in sub-paragfaph 7. The

repetition substantiates the claim that the Mishnah Berurah

uses a 'doubling' literary style.
h , .

(8) For a mill, etc. Because like a field, 1it-is

usual to give it over for profit-sharing; therefore, it is
also permitted to rent it out, ,as above. See Ran whose
chocice of words implies that if” it is not the practice of
the townspeople to give out a mill for profit-sharing, then
its law ris the same as that of a bath-house--/it is/
forbidden. For, in fact, everything in all these matters,
whether this will result in a lenient or a stringent ruling,
depends on the practice of the locality, as below' in Par. 2. .

¥

K : 7

Analysis ' . -

In sub—péragraph‘a the ?Aﬁshnah Berurah preserves the

literary style of sub-paragraphs 6 and 7. Sub-paragraph 8

explains the Shulchan Aruch's law concerning the prohibition
of renti;g a mill to a Gentile. The explanatory form of this
sub-paragraph is accentuated by the | opening vocable
"because” (m'pnei). The“omitting of footnote references is-
consistent with sub-paragraph 7 and further emphasizes the
preservatﬁ;n of the latter's literary style. R;bbi Kagan
incorporates his sources into the text of the ¢omm;ntary.

+ In addition, sub-paragraph 8 cohtinues to introduce

the laws of the Mishnah Berurah dealing with Jew and. /

-~ - - — -

Gentile  relationships on Shabbat. As in rub-paragraph 4,
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the Chafetz Chaim, éuggests‘ his social and ethical views

(musar). "In truth, .everything in all these matters,
N o ‘

whether this will result in a lenient or a stringent
ruling, depends on the practice of the locality « « "

Rabbi Kagan,i for the second time in section 243, cites the

[
~

word "truth" (emet)) Although this term is accepted as 'a

halachic expression, I -have argued the formulary .'truth’ ﬁay
, )

"serve to introduce- implicit social ethical issues which will

.be discussed in subsequent sub-paragraphs. This lite}ary

Style'is consisténf’with the Mishnah Berurah's . pattern in

section 243, the chapfer which 'serves as an introduction
to the iaws of ' Shabbaly

A

. The Ran is 3giioted as in 'sub-paragraph 6. oIt is
difficult to undé?étand why Rabbi’ Kagan chose the Ran over
other commentaries that he more frequently cites. It would

appear that since 'the Mighnah Berurah had already begun to

cite ,this commentary, he continued to do so. This again

ﬁrovidés evidence of the: grouping’ style of the Mishnah .

Berurah. - =

”
'

(QJ’Even though, etc. - This refers to'a field or a

mill. The Shulchan Aruch has been discussing renting, to

which is , added /by the Rema in this . gloss/ that even

’ profit-sﬁ%ring is permitted. The Shulchan Aruch agrees with

this, too; it was, after all, for this very same reason that

he permitted renting, as above. /The Rema/ is merely
re-stating this explicitly. ' -



Analysis

In sub-paragraph 9 the Mishnah Berurah continues the

literary style noted 1in sub-paragraphs 7 and 8. The
explanatory form and the lack -Of footnotes again éuggests
the 'grouping' hfpothesis.

"\ The Cbafe;z Chaim i; sub~-paragraph 9 explains the

comment of the. Rema on the Shulchan Aruch and indicates that

both commentaries ‘are consistent with each other. Rabbi

Kagan's indication of the consistency - stresses his role
) £

as a loyal commentator on Karo's text. In the place of a

+

halachic debate between : Karo and Isserles, Kagan, an
Ashkenazic Jew, would be obligated to adhere to Rabbi
‘Isserles's decision. (Although, in . later sub-paragraphs

~

there are specific instances when Kagan® feels obligateé.to

rule égainst Isserles's adjudication.)

(10) Merely a third, etc. _This holds true only in a
case where he gives the non-Jew a share in the crops
/themselves/. Where, however, he hires ‘'the non-Jew /fqr a
monetary payment/ to work on it the entire year and the Jew

~ will take the entire harvest of the field--even though as

far as any actual violation of a law 1is concerned, this,
too, would be permitted, since the non-Jew works on his own
behalf (for even if he does not fertilize, plow, and harvest
the field on Shabbos, he can do it on the weekdays and is
therefore increasing his pace for his own benefit)--it is
névertheless forbidden because it will be suspected that he

"is a day-worker. It w%}l not be assumed that there was a

profit-sharing arrangement when unltimately it will be seen
that_he gets no share in the produce of the land (as below,
beginning, of Sec. 244). -

Know, that for a bath-house in such a case (i.e. where :
the non-Jew is hired to work it the entire year|with the Jew"

receiving all the profits of the Shabbos days), this is
forbidden because an actuwal wviolation fS)iDVOlV d. - The -same
holds true for a mill in such a case.. For that which we

_previdusly permitted, “in the sense that no actual violation
V4
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of law was present, concerned only the case of a field and
the 1like, where the work /requirement/ is fixed, and the
option is given to complete it at any time. Consequently,
the Jew has no profit from the fact that the non-Jew does
work on Shabbos--for if he does not do it on that day he can
do it on another day. In such a case we can say that he is
working on his own behalf. But in the case .of a bath-house
and a mill, where the work required is not fixed and each
day's profit is distinct (so that if he does not do work one
day, the Jew will forfeit the profit of that day), then the
work is being done essentially for the Jew, and,is forbidden
as an actual violation of the law. For this is like the
case of 'a day-worker, who, even though he receives wages, is
not deemed to be working on his own behalf, since the Jew
praofits from the Shabbos work. [Even according to the Taz
(below, Sec. 244, sub-Par. 5) who permits /a similar
instance/ according.to the Rambam, it would appear that in
this case it is forbidden as an actual violation of the law,
since it is normal to- hold it against the non-Jew if he
omits the day of work.] ;

Since, then, it is forbidden.as an actual violation of
law, therefore even where it is generally known that he has
hired him for a year and it is also outside the city's
téchum (so that there are no suspicious appearances), it is
still forbidden. There is, therefore, no permissible way
/for this case/, unless the non-Jew has some share in the
profits of the Shabbos days (in which case we deem him to be
working for himself). 1In such a case, in a situation where
the matter has become generally known (as in Par. 2), a mill
and a bath-house will be permitted. All the more so is it
permitted where:/the Jew/ sells them to him completely every
Erev Shabbos. ) - ‘

/
{ -

Analysis N

e

Sub-paragraph 10 of the Mishnah. Berurah interprets the

; . . .
Rema's statement, "merely a third etc"..Within the context

of this interpretation, Rabbi Kagan discusses in detail

his point of 'contention with the Ba'eyr Heytev's law

referréd to in the introduction to section 243. The Ba'eyr
ﬁeztev considers renting of ‘a field to a Gentile on a

yearly basis for monetary payment as a "certainly forbidden )

violation" }asur medinah). Rabbi Kagan - categorizes this law

IS
A
[
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under the lesser prohibition‘ of "causing a false

. v

impression" (mar'is ha-ayin).
7/

'The five footnote references in sub-paragraph :10

direc%/{khe reader to a va;iety of rabbinical commentaries

.

" with emphasis upon 'latter rabbinicé}“’authorities'

\ .

.(acharonim), 4#n particular | the Magen‘ Avraham. The Sha'ar

Ha-Tziyun footnotes in sub-parégraph Y0 are further evidence

h Y

¢

¢
v

of the Mishnah Berurah's dependency upon previous rab-

binical sources and the principle that legal decisions
accord with latter authorities-(hilchata k'batrai).*4 Thus
foo&néte 11 states: "/See/ the Magen Avréham'referred to
above in section 244, and which accords-with the opinion of
Mgimonides and the Ran there.” The‘Maggn Avraham, a 'latter

\ . N
rabbinical authority', is first cited as the primary source.

7
A

So too does Sha'ar Ha-Tziyun 12 state: ". J .»And'the

'latter rabbinical authorities' agreed with Jthe Bet Eosef

.in the name of the Mar'i tha; it is a "certainly forbidden

z

violation" (asur medina).]"” Here the Chafetz Chaim implies

, that his halachic decisions are dependent upon 'latter

rabbinical sources' and the principle that legal decisions

accord with ‘'latter rabbinical authoritiés' ‘ (hilchata

r

" k'batrai).

Rabbi Kagan, a rabbinic authority for nineteenth

' century Ashkenazic Jewry, was éé?igated (in most instances

»

to predicate -his halachic- eonclusions on- the —Remgy-therebf

explaining the legal options for the Ashkenazic Jew. In

LS v
.
b . . W

o
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order to promote greater acceptance of his- laws amongst

his followers, he elected to analyze the dispute with the.

Ba'eyr Heytev in ‘the commentary on the Rema's law. (This

pattern will be further explored iﬁ& subsequent sections.)

/
Rabbi Kagan does not. refer to the Ba'eyr Heytev in sub-

. . £
paragraph 10 or its  footnotes. The formulary "know" .(da)

used both by the Ba'eyr Heytev and the Mishnah Berurah

, 7/
(‘subrparagraph 10) - as the opening)word.of the introduction,
implicitly connects their dispute.

3

» Shulchan Aruch

2. Even a bath-house or an oven, once’dne has been
renting them out year after year, so that it has thereby
become widely known that it 1s not his 'practice to hire
laborers but rather to rent out these /facilities/, or’it is ’
the practice of most of the local inhabitants to rent out
such /facilities/, or to give them out under a profit—
sharing arrangement (11) may be rented to a non-Jew or given
over to him under a proflt sharing arrangement.

Gloss: Even in a situation where it is forbidden, if
the bath-house or 'the oveh do not belong to the Jew (12) but
he bhas merely rented them (13) from a non-Jew (14) and
/now/, in turn, he rents them out to another ‘non-Jew, this
is permitted since it is not well known that they belong to
the JEW‘ (ll.) .

Similarly, if there is a 'bath (15) in a residential
building used for bathing exclusively /by the residents/ of
the building, who are aware that a non-Jew has rented it,
this is permitted. (...) ,

If, 1in violation of the 1law, one rents out a
bath-house under circumstances where this is forbidden, (1§)
some /authorities/ hold that /use of/ the rent payment is
permitted.: (...) Some hold it 1is forbidden, and this
/ruling/ prevalls.\(See below, end of Sec. 245.)

Mishnah Berurah
—1n MéY‘Bé .. Or given over, etc, “For-them “thefe is— — -

no more suspicion. Even thoudgh it is the usual practice of
/people in/ that place or of that person only to rent, it is .

still permitted to give it out under a profit-sharing

4 P o, N
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arrangement since it will be assumed that he has rented it

out. , .
fgﬁnalxsis ' , _
Sub-paragraph 11 of the Mishnah Berurah clarifies the
;- law cited in paragraph 2. Karo, in this‘paragrdph, is

concerned with how the Jew may rent to a Gentile so as to
avoid the: prohibition of 'it is well known to the public
as belonging to  the Jew’ (nikra al shmo ' shel yisroel).

Rabbi Kagan clarifies the text of Shulchan Aruch, leaving no

doubt that Karo's case is, permitted;-

7

Footnote references or- sources in the Mishnah

, R
4 @

7

Berurah's text are ,not provided to the reader.‘since the
topic of Kagan's explanation is not disputed ‘or discusséq
by prior rabbinic _ authorities, supporting sources are
~ . : .

.unnecessary. Alternatgly, when the Shulchan Aruch provides

cifcumstanées-thgi permit Jew and <Gentile:business to
interéct on Shabbat, the éhafetz Chaim considered it
necessary to emphasize: the’law. This emphasis is evidence
Tor; my argument that the p;edispogiﬁibn of Rabbi Kagén in
an areda.of halachah concgrned with economic relations with a
Gentile on Shabbat is to be lenient (l'kula). quthef
evidence for my hfbothesis will be éxp}ored subsequently.

(12) But he has merely rented then. The Beis Yosef
cites a responsum of the Geonim to the effect that the same ,

......- holds true.where:he buys-/the_bath~house#- from a non-Jew-and - _.

immediately, even before occupying it, rents it out; for
then it is not widely known as his. . One may rely on this _
view [M.A. and other Acharonim.] - \ NI

‘ L
R . . ‘% A
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. &
Gentile. Kagan states

Analxsis’ - . ) ;

§e 4

Emulating the Magen Avraham and other 'latter“

[ -
rabbinical sources' the Mlshnah Berurah 1Q sub-paragraph - 12

glosses the Rema with a new but related law concerned with

the purchase of a . bath-house from a Gentile. Rabbl_ﬁagan’

cites the Bet Yosef and the Teshuvat HaGebnimlas the

,sources. The Magen Avraham and Bther . 'latter rabbinical

[\

sources' are ‘adduced at the conclusion of sub—parégrapﬁ 12.

1 .
- . In addition to emphasizing his ‘reliance upon the Magen

Avraham and uéon 'acha}onim‘, Kagan adjudicates kmec%riyaf
the rabbinical dispute whether ‘af Jew wﬁo“bought the
bath-house fffom a non-Je:}is permitted temporarilf to use
the faci%ities before subsequent rental to a non-Jew?® Tﬁe
issue is whether a minimum periéa of,residénce acéivqtes
tge principle, "is weli‘ knowh to the pupiic as‘belgnginé to-
the Tew" (n'kra shmo shel yisroel), and thus forbids the

rental of a bath-house to a_  Gentijle. The condition under

q 18]
which the Mishnah Berurah pernits one to rent a g:ih-

house is only if there “is 1imme§iate , occupandy by the:
. N .
and immediately even before

occupylng it rents it out: for then it “is not widely known

{ “ 5

as hls. 1 - ' VL.

-~ Sub- paragraph 12 continues to uae@ 11terary form of

- sub-paragraph llp*The Sha-ar~—Ha-Tzlyun ¢ is- -not --cited; alil-

references are stated in.the Mishnah Berurah ‘text.

v
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(13) From a non-Jew. . But if it belongs to "Jew, it
would seem that it is forbidden, since that Jew who owns the
“bath will thereby be  suspected of having hired the non-Jew
as his day-worker. i
]

L

+

Analysis . a :

Sub-paragraph 13 of the Mishnah Berurah explains why

N

in lsﬁb—paragrapz/i the Rema requireE that the bath-house be
rented -from-a Gentile and not a' Jew.

The student adept. at

studying the Mishnah Berurah would find this explication

superfluous. Rabbi Kagan has ‘repeatedly discussed in
section 243 the reason why rental to, a° Gentile. is
prohibiteé. I suggest that sub-paragfaph- 13 is evideace for
one of the.purpngg of the Chafetz Chaim Ain his .Mishnah

Berurah commentary. In addition, to halachic' decisions,

ethical and.-sociaf'interpretatiqns,'Kagan offers the reader
L] 1 e

a simple summative and clarification of the.-Shulchan Aruch.

Thus the abs%ncé of rabbinical sources in the Mishnah
A . e ———

Berurah text or in. the Sha'ar Ha-Tziyun.

[}

Furthermore, I have argued that section 243 provides

- . .b - g ) e - -
an encompassing introduction to the topic of Jew .and

Gentile relationships on Shabbat; Thei principle discussed

s

\ip.sgb—ya;agraph_13 is a further expression of the section's ~

introductory remarks. . : v

0 e .' . . -
(14) And, .in turn, he rents them out Some say that

[}

- even in a case of renting, it is permitted only if the Jew

has not occupied it as yet (just as the Beis Yosef states in

‘.

connection with the case where he bought it). However E.R. .

. and other Acharonim state that where,K he rented it from a

non-Jew even . though the Jew occupied it, it is permitted to

rent it out to a nog-Jew since it is not known as his.

88.
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concerned with whether oxr not a Jew who rented a bqth-Qouse

Halachah explicitly sides with the Mishnah Berurah's second, °’

is adumbrated in his opening statement, "Some say (yesh

it." The Beyur Halachah clarifies that. the qabbinical

Analysis ' . . .
Sub-paragraph 14 adjudicates a rabbinical dispute

v

beyond 3 gloss of the \Rema's .law. The Mishnah Berurah is
from 'q Gentile is. permitted temporarily to use :the ’
facilities before subsequent rental to a non - Jew. Unlike
previous adjunctive statements, sub-paragraph 14 cites both .

opinions without explicitly supporting either. The Beyur

more léﬁ%éhﬁ'gbinion. Rabbi Kagan's literary style adheres
to the pripciple repeatedly used in rabbinic adjudicatio;;
when an_author presents two opinions in a dispute, the
iééte; is preferred. . - B g

The Chafetz Chaim's sensitivity to this adjudication

omrim) that éven in a case of renting it-is permitted only
if the Jew has not @ occupied it as yet, Jjust as the Beis

Yosef states in connection with the case when he bought+

g p——

authorities referred to in the phrase "some.say" (yesh"

omrim) are the Taz and ;Magen Avraham. In  view _of his:

X

ongoing dependency wupon ‘' the Magen -Avraham, the Mishnah e

4

. \‘ '
Berurah may not wish to defy the Magen Avraham's opinion.

4 .

Kagén does'so in the Beyur Heytev. ‘ S N
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As we “have seen, the author of the Mishnah Berurah is

dependent for his rhetorical patterns upon- his sources; the

opening phrase in sub~-paragraph 14 replicates the Rema in
- 5 / .

paragraph 2, who writes ". . . some  hold that the rent

péyment is permitted (the Bet Yosef in name of the

Geonim)." In addition, . the Mishhah Berurah's étatemeht_

"only if the Jew has not occupied it as yet, just as the
‘-Bet Yosef states . . ." is a quotation from the Taz,

referred to in the Beyur Halachah.

(15) In a residential ‘building. That is, the
bath~house is not a public thoroughfare but in his court-
vard, in one of the houses. Therefore, if on weekdays only
/the people/ of his house bathe there, it is permitted,
since other people do not know;that there is a bath there,
while those in his house who doiknow of the fact are also
aware that ‘he has rented it out,qP a non-Jew.

However, if others bathe in it as well, then 1t will
have become, after all, generally known that there is a bath

"(which has already been known as the .Jew's for some time)
located there.* And when they subsequently see smoke issuing
‘from it on the Shabbos days, they will assume the non—Jew to
have heated it up as /the Jew's/ agent.
" All this applies where /the bath/ is in his house.
I1f, however, it is located in a public thoroughfare (where
it is in the public eye) then even . if only the inhabitants
of the house use it for bathing, it is nevertheless forbid-
den, because /while/ everyone knows that there is a bath
facility there, not everyone knows that he has rented it out
to a non~-Jew. {So write numerous Acharonim.)

Some are lenient beyond this point, holding. that if it

is located Bseparately on another's property, not in his own

courtyard, then even if other people bathe in it as well, it

vis still’ permitted, since it is assumed that except for
“those" neighbors of the bath -facility, not everyone knows
that it is his. Those who do know in all likelihood also
know that. he has rented 1t out to a non~Jew..

hd &
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Analzéis

Sub~-paragraph 15 interprets and glosses the Rema's

law. Of concern is the bath-house location and the
. P .

ihdividuals wﬂ6 frequent its facilities. The sub-
paragraph's opening formulary, "that is" (ﬁ(bipu), gives
the reader the impression of a straightforward explanation

N
v

of the Rema'’s text. 'Latter rabbinical sources' dispute the
" topic under discussion.®® As will be seen in §ub-paragraph
& . .
16, Rabbfb Kagan '~ consciously attempts to create a false

impression in order to avoid dispute with other "latter

rabbinical authorities'.

s

Adjacent to this interpretation, the Mishnah Berurah

glosses, two additignal laws. The first deals with a

. bath-house located iﬁ a public. thoroughfare (reshut
har;bim). The latter law concerns a bath-house located
outside a Jew's . estate "gut not situated” in a public
~?thorough%are; Rabbi Kagan'further sides’ with ‘the Rema's
stringent view that it is forbidden to rent a @ath—house in

a public thoroughfare tQ' a Gentile. The phrase, ". . . s0
yrite numeroﬁs 'latter rabbinical auth;ritres'", is cited at
the coﬁélusion of"the lgw. It gives the impression that the
halachah concerning é publié thoroughfare is substantiated

by additional sources. Only - an examination of the 'latter

rabbinical sources' listed‘ in Sha'ar Ha-Tziyun 17 reveals

.thag;this phrase refers not tb ° the gloss but to the.
T '

-

law.* Otherwise there

P

.previous .interpretation - of the Rema's
~ ., 1“ N

»
.
« .
.= . ¢ ‘@ ”
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i$é ambiguity as to the 'latter rabbinical authorities'-with

which Kagan sides. .The sourées show that the Magen Avraham

cited in Sha'ar Ha-Tziyun 17 disputes the other 'latter

rabbinical authorities'. Thus the upshot of the Chafetz’
. .
Chaim's obfuscation is to veil his disagreement with the

Magen Avraham in order to remain loyal to the Rema. .This

is further emphasized in the last " statement of Sha'ar Ha-
Tziyun 17, ". . . see Taz who gquestions the Rema on two .

points and the response of the Elya Rabba." Again this is

emphasized in Sha'ar Ha-Tziyun 18, ". . . and in my humble

opinion the Rema and the Bet Yosef intentionally excluded

1

this law.".

The ﬂishnah'Berurah's second law opens with the phgase

- p Va .

"some are lenient"”. In view of the previous stringent
‘ A
W

decision Kagan includes and emphasises an additional

lenient adjunctive. This »leﬁiFnt decision is consistent
with his prior halachic policy where ' the economic
. %, '

relationship between 'the Jew and Gentile is concerned.
. e a ) - X ; ) 'ﬁ
(16): Some hcld that the rent payment ie permitted.
The consensus of the Acharonim is that there "is really no

‘controversy: Where it is permitted as far as any actual

violation of ‘the-law~ is concerned--where he rents’ out the
bath-house to a non-Jew for a year or a month so that there
is no prohibition of sechar Shabbas. (profiting from Shab-
bos), since /the rental for Shabbos/ is part of an overall
rental, and the only prohibition is that of mar'is ha-ayin
(arousal of suspicion), as stated above in Par. 1--it is,
permitted post facto to accept the rental from the non-Jew.
Where, however, he rents it out by the day, in which case it
is forbidden as an actual violation of the law as sechar
Shabbas then even if the non-Jew brings money /in payment’ of
the rental/ on his own initiative, it is forbidden to accept .

/
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it from him (as stated in Sec.. 245, Par. 6--see what we
write there in the Mishnah Berurah).. . ;o — ’

As for a case where the work is incumbent ‘upon a Jew, .
see beginning of Sec. 245.

-

‘Analxsis

Sub-paragraph . '16's ‘opening formulary, 'latter

rabbinical authorities', preserves the ‘'grouping' fofma%

.

introduced in sub-paragraph 15. The Mishnah Berurah in sub-
paragraph 16 glosses, the Rema's law while. emphasising the

\
lenient approach. This consisten¥ leniency: is suggested by

-
w

means of the formulary 'Tatter rabbinical authorities'.

Further elucidation of this formulary merits attention.

y

The Mishnah Berurah suffices with the phrase "the

"consensus of the 'latter Eabbinical autﬁorities", without
identification of the authorities, Kagan selectively
examines these 'latter rabbinical authorities'; " They are

broadly identified in'the introduction to volume one of the

Mishnah Berurah. The remainder are dispersed throughout

the Mishnah Berurah, Sha'ar Ha-Tziyun and Beyur Halachah.-

Rabbi Kagan focuses upon the Magen Avraham as the most

: p}ominent text ‘in his halachic decisions. 1In sub-paragraph

16,Uthoﬁgh not outridhtly stating his source, Kagan quotes

the';langqggq of .the Magen Avraham, with interpreﬁing.
. ‘ , T .

remarks. As an éxample, ' iyalics will be wuged in

’

sub-paragraph 16 to identify the Magen. Avraham. "The

T

- consensus: of the Acharonim is -that there is reafly no

v

.cont;gversj: Where ,it is pefmitted as far as any actual -

-
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violation of the law is concerned - where he rents out the

v - . 5

bath-house to a non-Jew. for a year or a month so ﬁ%at there
N 4

is no prohibition of pfofiting from Shabhos sipée it is a

. part of ‘an overall rental, and the onIy prohibition is-that

of arousal of suspicion, as stated above in aregraph 1 -
-

. it is permitted post—fécto to accept the rental 'from the

non-Jew. Where, however, he rents it out day, in whiéh

't

case it is forBidden as an actual violatlion of the law

concterning profiting from Shabbos,/ /{the: folldwing

underlined words are paraphraéed—and not qﬁoted]/ then.evén
if the non-Jews bri—ngse it - on his n initiative, it is

forbidden to accept it from him as tated in section 245

— paragraph 6 -. éee what we wrlte//there in the Mlshnah

X

S

A

Berurah. As for a case where. the

7

Jew, see beglnnlng of section 245.)

brk is incumbent upon a

To further emphas;ze-xaga s halachic accoymodatlons,

suB-paragrabh 16 precedes the /fragmentary ' statement "Some

hold that  the rent payment is permitted”, and not the

Rema's conclusion,

1

. prohibited.”

old that the rent payment is

Ih sub-paragraph 16, the Sha'ar Ha-Tziyun 19 glosses

the ° Mishnah Bgrurah'

<4

explanation with an additional
W . )

prohibition attributed to-the Peri Mggédiﬁ.- Kagan does not

inform the reader that the Peri Megadim deduces his

‘decision from the agen Avraham. The consistent dependency

upon the Magen Avré;ém in principle requires the inclgﬁion

%4 . -




_citations in section 243 are

’
-~

of footnote 19's prohibition. Reference is made to the Peri

K . -

Meéadim, thus permitting the Magen Avraham to  retain his

- status of . an, halachic accommodist. My analysis of the® Peri

-

Megadim is not intended to lessen the Mishnah Berurah's

>

consideration of this rabbinical authority. Kagan in his

introduttion to volume _one states: "In addition, I have

.
N

discovered that better than one h?ﬁafea and twenty years
have passed -since +the Ba'eyr ‘Heytev had boﬁp;led and
abridged selected earlier comgentaries as the Magen AVraha&

e

and the Taz. Since” then, there..have evolved other famous

-rabbinical scholars who produced commentaries on the

-

Shulchan Aruch 4 . . Furthermore, the Peri Megadim, whose

”

adjudications are renowned throughout " Israel, . and who has

written a very revéred book, should be named especially.”

+ The Mishnah §erurah then uses the lexicdon of the

'latter " rahbinical authorities' to secure aéprovél for his
~ LY 1 A

v . P

commentary.. To further emphasize this . reliance, Kagan

quotes from the 'latter authorities'. The majority of the

3 ]

¢

paragraphs. This literary style is , repeated in sub-

‘paragraph 16, the conclusion of section 243; thus providing
s

_an additional  reinforcement,

N \
* e N\

e

found in the opening éub--

ron
» -
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- CHAPTER 3
.  244: WHAT TYPE OF WORK A NON-JEW MAY DO ON
v ! . -~ ‘ ) ! ! .
_ BEHALF OF|A JEW !
(Contains Six Paragraphs)
Shulchan Aruch
b -
1. Where a _person concludes (i.e.,MNarrives at an

agreement) with a non-Jew, over work (1) and stipulates the
'wages /that’ the non-Jew is to receive/, the non-Jew then

ly/ works on Shabbos, (2) this is permitted.

But this is only [Where he does the work/ (3) out of
public¢ notice, (4) so that not everyone is aware that .the
labor being done on Shabbos is for the Jew. 1If, however, it
is widely known /that it is the Jew's work/ it is forbidden,
since someone seeing the non-Jew at work will not know that

u the exact wages which the non-Jew is to receive'for the job

have been_ stipulated, and \w111 think: "So-and-so/, thé&
Jew,/ has hlred ‘the non-Jew ‘to perform work for' him on
Shabbos." '

(5) Therefore, 1f - person arrives at an agreement

-with a non-Jew /by which th non-Jew is obligated/ to build/

up (6) his courtyard or wall” or (7) harvest hig field for
him, then, if the job is (8) wivhin the.medinah or (9) its
. techum /the Jew/ must not (10) permit him to do work for him
on Shabbos, because of /possible/ observers who' will, not
know that he has so contracted.

Gloss: Even,(11) if one Tesides among non-Jews, one
must bear in mind the possibility of guests. who might be
visiting or of one's -own family who are liable to suspect
~him. (...)

T ~1f the work is outside the techum (12)' and, in
addltlon, there 1is no other town within the techum of the
werk-site, (13) it is permitted. '

» For a non-Jew who brings |a Jew's sheep into his fleld-
pen, (see below, Sec. 537, Par. 14.) .

3 ‘ bi I
MishnahJBerurah °

(1) And stipulates the wages. This refers to a job

contracting agreement, where he stipulates that he pérform

" some job for him in exchange for a. flxed paynent.

—

. works on his own behalf, and /thus/ even if he /subsequent-.

- —



» .
. ¢ /
N
. - 1

. : ) L ;f‘he "does it for him in exchange for a. favor, see
k- b beélow, Sec. 247, Par. 4 and Sec. 252, Par.- 2.
.o ' X ' 4 ) -
- Analysis . 0

*
« o

\ In section 244, sub—ﬁaragrdph 1, the Mishnah Berurah

explains "Karo's ph}ase "and stipulates the wages“—(kqtzev
} aéﬁﬁmh. The gpening formulary "'this .refers to™ (d'heinu),
' . denotes this sub-paragraph as explanatory and 'ndt\‘an

4

interpretation or gloss of the Shulchan Aruch. The Mishnah

Berurah's clarification®' was necessary to avoid confusion

\ " Jew's and Gentile's reiationship is proscribed - as a "full\
‘fledged prohibition" (asur méddina).  "This third category

A

. pertains to Jjob contracting, whereby all prefits belong to

the.Jew but the Jew gives the non-Jew a fixed aﬁount each
t v "year for his work. ‘Now this is certainly forbidden, in the

house." (Miﬁbnab Berurah, section 243, introduction)

4

gub—paragraph 1 concludes with an additional .gloss,

~

. ’) . — «
- "if-he does it in exchange for a favour." Rabbi Kagan

o . : -

student to.subsequent ectlons in the Shulchan Aruch. The-

inclusion ‘of this gloss is con31stent " with the Chafetz

-
’ N %
.

’ S Chaim's literary stylel- He 1is concerned with the malor
- ) . - C N C v P *
- . . issues raised Dby, ‘latter ' rabbinical- authorities'

‘(acharonim).  The £flya Rébba,‘a ' Shulchan Aruch commentary

N o qpthore@?'by a ' 'latter rabbinical: authority’ ‘tepeatédly
. ) , . -,' P.'. L , .

L8

'
with the third category referred to in section 243 where the -

\ .
.(:~> ' sense that an actual “vioclation is _involved for. a bath.

preférs to avoid discussion of this law and refers the-

L



quoted in the Mishnah Berurah, begins hig._commentary to

Karo's section 244 with a discussion of the law ;if he: does
. ’
it for him in exchange for a favour." Kagan, tRerefore,

. : #
‘felt required to refer to this law, even without analysis.

4

» .
Thus the Mishnah Berurah continues to establish his credi-

[ \ -
bility-an8 enhance the opportunity of agceptance through his

dependency upnggccepted 'latter rabbinical authorities.'

A N

(2) This is permitted. For since he has specified the
payment, /the non-Jew/ wWorks on his own behalf /on Shabbos/
to finish the work more quickly. For the Jew does not care/
whether he works on Shabbos or not/; if he does.not do it
today, he can do it tomorrow. If,”however, /the Jew/ fixes
Shabbos as the time of work it is forbidden, as below:.in
Sec. 247, Par. 1. ’ '

[}
v

Analysis -
. Sub-paragraph 2 interprets-Karo's law that permits job -

contracting on  Shabbat with a Gentiile, The Magen Avraham,

.referred to in Sha'ar Ha-Tziyun 1, serves as the \basis for.

<«

the interpretation, "fqr the Jew does not care, if he does

not do it today he can do it 'gqmorfow." "N This gquote is
Q '

preceded and fplloweé by the Mishnah Berurah's interpretive

comments, - leaving little doubt about Rabbi‘ Kagan's -

Kagan's reference to the
\

Magen Avraham furtqer emphasizes of his dependency upon the

intention and ,halachic sta;h.

AN

'latter rabbinical -authorities' and especially the Magen
: v % . ,

P -~

Avraham.

This’sub—parag{aph concludes- with a reference to a

latter section of the Shulchan Aruch.. -Through thjs.literhry
) : R S ..
? . . ‘.
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\'\ - - S, ’
format the Mishnah Bgruraﬁ preserves the 'grouping' style

> ~
-

discussed in septioﬁ 243.
In sub-paragraph 1 and 2 of sgction 244 there is no

qulicit reference to, the Chafgtzkbhaim's social reality, .

L 4

(3) out of '‘public notice. This refers to work "out of
public noticé”— in the sense that not everyone knows that it
is on behalf of the Jew, as is explained /furfther on/. It
may, however, - be done even in public, sirce the work itself
is not_known to be for the Jew.

o

Aﬁalzsis- : o

Rabbi Kagan divides sub—pafagraph 3 into two sections:
the first, introductory and explanatory remarks: the

second, an interpretation of the Shulchan .Aruch's laﬁ‘

dealing with "work out of public notice" (b'tzinah). The
expk?natory remarks are preceded by the formulary "this
refers zo" (heinu), which introduces the exegesis statement.
To further ' emphasize the explanatory content of this
assertion, Kagén conéludes with the phrase "as is explained™"

(k"mo shemefaresh). This phrase refers to the immediate

continuation of the Shulchan Aruch's law in section 244,

\Tl\paragraéh 1.

: The second -section in éub-paragraph 3 interprets Rabbi;

Karo's law. Kagan places the emphasis upon the status of
work. He is concerned whether the work is known to be that

of a Jew ahd not if it s executed in pubf&c 6r.pri§ate.

The formulary "even" (afilu) is used to indicate the ®

3 “~

interpretive content it precedes. The; Mishnah Berurah.
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* ’
abides by this literary style and omitg 4 the different_ B
elements and variants discussed bythe 'latter rabbinical
authorities.“ With simple aad decisive terminology, Kagan™

" A e
> \/r’;:éss:;s his law. Only in Sha'ar Ha-Tziyun 2.3 and the '

: . Beyur Halachah, is the cohplexity of the law revealed.

.=y 7

{The basis for the Mishnah Berurah's ipterpretation is

cited in the S?a'ar Ha*Tzijun 2 as the Bet Yosef. Karo's \

commentary on the Tur Shulchan Aruch. In the opening(\\

\

citat{Qn of the Sha'ar Ha-Tziyun to section 244, the Chafetz -

]

Chaim exp}esses his loyalty to the - Shulchan _Aruch. The

Magen Avraham, Chayeir Adam, Tosafot Shabbat and the Levush,

which are among the most freqpeﬁtly " quoted ‘'latter {

Ll

rabbinical sources' in the Mishnah Berurah;s law of .Shabbat,"

are citeézgs additional " sources. The array of sources
e présenteavexpresses Rabbi Kagan's need to place the respon-

sibility for his halachic decision on actepted ‘rabbinical
- . N
authoriﬁies.g\‘ The frustration with the legal preblem is

.
. t

[

clearly expressed at the conclusion of Sha'ar Ha-Tziyun 2 in

the phrase ,"iﬁlfhis, examination is required," (bze tzarich .
iyun). Only in Sha'ar Ha-Tziyun 8 and Beyur Halachah "Work
; N -
- * Out of Pub{id . Notice", .is  the .problematic of the law N

pqrtiaily defined and analyzed.
. »

’Sub—péragraph 3 cohtains no explicit references to the
3001al\needs of ﬁhe~ East EuropeanSJew on, the Shabbatﬁ but,
1mp1191t1y, the halachah offers the reader a lenlent legal

[

approach in his domestlc relat10nsh1ps with Gentlles. Rabbi

S . ° ) . 100 e ~




Kagan has indicated that his lenient stand in ’sé€ction 243,

dealing with economic relationships between Jew .and Gentiles
on the, Shabbat, applies as well to their domestig
> 4

asgociations. The apbl?catioh of this bhalachah to Jewish

c

social reality of the nineteenth and twentieth century is -

discussed in sections 247 and 253.

-*

This legal accommodation on the part of Rabbi Kagan is

distinctive. The rabbinical leadership, living in a Gentile

-

society, was conscious of the need for halachic leniencY\in

3

the area of Jew and Gentiles economic relationships on

Shabbat. (Katz, 1961, 1989‘)/'/1‘He Chafetz Chaim is not only
e

ality oﬁ*éﬁg Jew, - but . is aware

of his domestic requirements in a diaspora milieu. Further’

R R
concerned with _the economic

.

examination og the Mishnah Berurah will manifest the limits

as well as the application of this~halachic accommodation.

~ —_—
-

r (4) So that not everyone is-aware. Even though there
are some whe know that ‘it is the Jew's work, it is per-
mitted. <Even though it is apparent from the.following gloss
that one must be concerned about visitors and family members
who might suspect him, it is only required to be so strin-
gent in that case which involves work on something attached
to the ground since, in general, , what is . attached to the
ground is known under the name of its proprietor.

~

Analysis . - _ " .

- "

Sub-paragraph 4 commences’ with the identical formulary

«

c;ted 'in sub-paragraph 3 "even though" (afilu), used to

indicate interpretation of Karo'S‘text.} This interpretation

.

) N ér.‘.‘.‘ 4 S g ' ‘
presented’ *in the ; opening‘ statemeht of sub-paragraph 4.

_"Even though there are some who know that it is the Jew's

~
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’ \ “ .
work, it is permitted" creates the impression of being

.direct and not énigmatic. Kagan emphasized thig. point hy
not referring to rabbinical sources either#-in the Mishnah

Berurah .text of_the Sha'ar Ha-Tziyun.

. 7 N .

The interpretation is immediately followed' with an
additional fo}mulary‘ "even'though it is", (af al gav) which
introduces a problem or Contradiction, Kagan advances what

appears to be a contradiction between Karo and Isserles. In
. 0 »

fhé\same clear and simplistic style applied above, the

—— '

Mishnah Berurah resolves the contradiction. Again we find

the omission of rabbinical sgources. Through this stylistic

format, . Rabbi “Kagan continues in sub-paragraph 4 his

constancy to Karo' ‘and Isserles. ° A complex, problem is
avoided and simple solutions are offered. \
An examination of ,the 'latter rabbinical sources’

]
L\

reveals that 'the topic of sub—éaragrapH'4 is discussed. In

fact the Mishnah Befurah's opening statement, except for the

-,

formulary "even though", is'a quote from thé Magen Avraham.
ry , ! .

n

Furthermore, the repainder of. this subsparagraph is a

paraphrase of the Magen- Avraham. Unlike Rabbi Kagan, the
f

‘Magen Avraham's opening formulary is "e?en‘though it is"

[

(af al gav), which“initiates a aontradictién.

Only in the previous Beyur Halachah, "Out of Public

7

s - , b °
thice" (btzinah), does ~ the Chafetz Chaim allude ta

rabbinical sources concerned with the topic,

.

i
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(5) Therefore, etc. I.e.,‘sometﬁing attached to the
ground 1is, genera%&y speaking, deemed widely known as

belonging to the Jew. . o
[
Analysis '0
i }

v Sub~paragraph 5 clarifies the Shulchap Aruch's

intention of' the term "therefore" (1'fichach). Kagan, who

earlier avoided the concept of 'attached to the gfound,“
) . -~

(mechubar) now states the topic and a related principle.

Thus he avoids ambiguity and confusion in the comprehension

of Subéequent laws. To emphasize the“explanatory content of

"2 "

this.sub-pqragraph, he beéins with the formulary "i.e.
(ratzah lomar).4®

. The social significance of sub-paragraphs 4 qag 5 are
implicit, to be made expliciﬁ ané ’incorporated into-

o N . N

subgequent laws.

[P

e

{6) His courtyard or wall. Even if it is located in a
. place where it is not /widely/ known that it belongs to him
it is likewise forbidden, bhecause one must be concerned
about neighbors who know' it is hisyand who will suspect that

he hired him as a day-worker. [M.A. and other Acharonim]

\

©
L

Anaiysis

The Mishnah Berurah in sub-paragraph 6 interprets and

a———

. s

} adds a gloss to the Shulchan Aruch's law. The opening
formulary "even though" (afilu), as stated above, initiates,
( . " . an interpretation. Though the Magen Avraham, +thé source.

r

* quoted as the ‘basis for the Mishnah Berurah's law..presénts

this halachah as a gloss, Kagan has chosen 'to_abide» b; his

. . - ¢ .
simple style and ‘emphasize the interpretive facet of the
B . . Q —

E]
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Avraham is referred to by name.

kY

£

commentary.® To illustrate the relationship between the

Mishnah Berurah and Magen Avraham, 1 will quote the Magen

Avraham using bold letters to signify when the Mishnah

Berurah adduces this 'latter rabbinical authority'. "Since
it is not rﬁght just to build for him a house, and it seems

spec1f1cally that he knows that 1trls his place, but 1% it
is locaféd in a place Yhere it is not known that it belongs-
to him it is permitted as Jis written at the end of section
243, in an& case ’it seems to me that %t is prohibited
because one must be 'concerned about neighbors who know it is

his and will suspect as 1is written in the gloss." The

\ . .
Mishnah Berurah gﬁds to this te;t of the Magen Avraham the

opening formulary "even though", ,and the concluding phrase

"that he hired him as a day worker". | .

-

nAltBough the Mishnah Berurah in section 244 has an
ﬂ . . - .

“ accommodative position in regard to laws' pertaining to Jew

and Gentile relafionships on the Sabbath, the halachah in

sub- paragraph ‘6 favors the strlngent op1n10n. Through this

he continues his adherence to the Magen Avraham s halachlc"
decisions. This point is empha51zed at the end of sub-
paragraph 6, where the reader is referred to the M _gggg'
Avraham and aaditional 'latEer rabbinical sources' . Even

though the other latter rabblnlcal sources, such as the Elya

Rabba, use the same phraseology as the Magen Avraham and

~

arrive at the identical legal _decision, only they M, agen

-
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(7) Harvest his field for him. -And even though a
field is customarily given oVver ' under a profit-sharing
agreement and it will. therefore be assumed that /the
non-Jew/ has’' taken it for profit-sharing, as stated in Sec.‘
243, par. 1, this is névertheless forbidden. For it Pig»
different in that case /of Seg. 243/, since when the matter
.will be investigated, it will be found to have been so, that
the non-Jew has a share in the produce. Here, however, on
seeing, at the time of the harvest, that the non-Jew does
not take any of the profit, it will be known retroactively
that he was not a profit-sharer, and he will therefore be
suspected to have been a day-laborer, since it is' common to
hire workers for a job by the day. i

Even if the lecal custom is, to hire workers by the
jpb, it is the opinion of the Tazgzthat one must be stringent.
and not permit the non-Jew to work in the field -- even more
50 in bullding a house -- on Shabbos or Yom Tov, for they
‘will still suspect'hlm to have been hired as a day-worker,
since this, too, is comhon. But some rule leniently where
the city- wide custom is to hire by the job.

{It is called "contracting_by the job" only if all the
work ‘is by Jjob contracting, but not where the. architect
alone works by the job and the general practice is for all
other assistants to be hired, at times, by the day. Thls is
forbidden even if in fact he did hire them all by the ]Ob ]

See Beyur Halachah where we have shown that 1in the
case of a field “one may rely on the latter opinion where
loss is involved. But in the case of a house, it regquires
further study /to decide/ whether-it is proper to allow the
lenient view, since th1s goes agalnst the. opinion of ' many
Poskim. (See Sha. T., c¢iting the No.B., Sec. 12.) R ~

Analysis, R _

In sub-paragraph 7, the Mishnah Berurab/is concerned

with nineteenth-twentieth century Eastern Europeah’social
"‘ '
reality: . the Jewish need to. contract non-Jews to build

houses. This contract{pqsed the problem of work on the

.Sabbath._ Kagan does not explicitly idenﬁify this motif as a

+

consemporarj issue, but -an examination of this period's

. ~

historical Iiteratpyre Qfll bear evidence to this social

reality.s”

]
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identify the author. o 'Through the quote from the
% .

Y -4

Rabbi Kagan, pursuing his: lenient halachic position,

.prefers to accommodate the reader but is confronted by

strong opposition in halachic literature. Therefore his
opening segment, even thouéh not directly relevant to the
topic of house building, is proffered to strengtﬂen his
rabbinijc credibilipy and.further establish his authority in
this fastidious issue. Here he deviates from his literary
pétterh of referring to 'latfeﬁ rabbinicéi'autho;ities'

{acharonim) and cites the adjudication of Rabbi Nissim and

“the Magid Mishneh, two ‘'former rabbinical authorities’

(rishonim) who have halachic prerogative. Aliernatively,

the phraseology cited 1in these passages is quoted almost

vérbatim from_the Haggn'Avraham. In Sha'ar Ha-Tziyun 4,

relaﬁed to this opening statement, reference is made to

. . - % N\ N
these two 'former rabbinical authorities'. oOnly at the end
(4

of this segment, where .the Magen Avraham appends the Rabbi

Nissim's law with’"therefore be sispected to have been a day

laborer™, does' the Mishnah Berurah in"-Sha'ar Ha-Tziyun 5 ¢

v

Avraham, Rabbi Kagan has maintained his intellectual honesty

Magen’

as well ag‘bgntinuing his adhq;e%fe to the legal principle

of hilchatah k'batrai.
ilck »

The Mishnah Berurah appends the Ran's statement with a

gloss’ and condludes . . . even moré so in building a

-~
-

house." thus iﬁcorporatiﬁg the primary theme. Within the

text of this gloss, the Taz, -. a: 'latter rabbinical author-

.3 ”

. - . -
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ity',. .is cited by"name, to further establish the Mishnah

Berurah's credibility on this sensitive halachic issue.
Immediately following the initiation of "the theme
doncerning 'builfing houses', Kagan offers a second opinion

". . . but some_rule leniently where the city-side custom is

to hire by the job." An examination of pertinent rabbinical

o

sources reveals ‘numerous authorities who prohibit the

contracted Gentile to build for the Jew on the Sabbath even -
. . \
when the "city-wide custom is to hire by " the job" . V/Rabbi

o

Kagan, aware of these opinions, does not allow himself to

.

permit explicitly such a contract to he enacted. Alter-

’ - , . A
nately, he does not want  toprohibit this behavior, and
therefore states ". . . but' in\ the 'case of a house, it .

—-requires further study .whether it is proper to dllow the ,
> . o . h\ ! A /\ . . —— ' L/

-lenient view, since this goes against. the opihion of many

N - . - . b N
| # Poskim."’ R —

S—t

In the Beyur Halachah and in Sha'ar Ha-Tziyun 6,'Rabbi

Kagan explores in detail the' different possibilities ﬁo
\ »

. permit this cése.—:' only the lenient adjudication¥ 3
:FQY --presented in Sha'ar Ha-Tziyun 6, while in the Beyur Haldchah
— . -" both. _aopinions are "analyzed in detail. Although//both
~’ argﬁménts are examined in the Beyur HBJacQgh, t&e lenlent,
. - . opinion is emphasizeds The.éeyur Ha]achah'copélgﬁes with
L ‘tﬁe'statement‘ that "in reality this case,/;éeds.further )
o _ examinatfb;“. . IR ‘ " /// . '
BN i . . K /- .
. i y s
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(8) Within .the "medinah". I.e., within the city,

" which is sometimes called "medinah". .

-

Al

[~
-

:

-~ 5

Analysis . ¢ ) —

i&SuS—paragraph 8; which opens with the exp}anato;y

LS

]
i1.e.”

formulary , (hainu) explains Karo's use of the vocable:

"medinah"., Although not explicitly stated {p hi& intro-

-

duction, Rabbi Kagan has now identified the explanation of

words as an - additional intent of  his Mishnah Berurah

commentgry. , - .

\
N | In addition, Kagan, in sub-paragraph 8 is attempting
to avoid /causing confusion <for the reader. The term
- - - 'medinah* which is customarily translated 'state', is

- ~  frequently construed as {city' in halachic Jliterature.*%

I3
-

This / clarifies which haladhot are prohibited. The
/. - .. .
definiti®bn of medinah as city, narrows the area in which a

o -'9énti1e .is' prohibited to be contracted “by the.Jéy-to a

/.smai{er area. ’ This dirgcb@on in the Mi§hnah Berurah
" 4 . commentary, which~coqtributés.§o undefstahdingiéhe status of
“. ' the ha}aczah,'is e}plicitly_discus%gd in the introducf&on to
VA vdiume~l, .". . + and one will net - know whether to turn to
s the right or left. If> one will constantly desire to be

S . stringent in something this is also not a pfoper path, for

; . ]

to be- more stringent may bring one to be excessively

lenient." . ) ‘ e

.

. .7 pue.-to the simplicity of the explanation, Rabbi Kagan

‘ )Y - °
¢ felt that'no references to rabbinical sources are nedeasary
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here. An examination of the 'latter rabbinical commeﬁtary' ”

Tosafot Sﬁabbat'(sub=para§raph 5), reveals that the Mishnah _

=

A

Berurah has, quoted it verbatim. , _ N -, o

»

(9) Its "techum”. - Where the townspeople at times
customarily go. . ‘ ‘ ‘

Analysis " . h ' ' Y _

»n sub-paragraph 9 the Mislrah Berurah continues his

simplistic explanation of terms and concepts. The reason

;hy a Jew is fofﬁ@dden to .pernit the Géﬁtile(nfé work on
. . sabbath "within the city limits" (techum) is explained. :
Thus,lin addition to the explanation Kagan contipues his
grouping literary style. | '

‘o Xgain, no -references to rabbinical sources are' -
N - R 2 ' .
1]

ﬁroffered.
-  (10) Permit him. It is stated 6 in Sefer Chassidim,
. Sec. 348: It once happened that a certain person hired a
-Jew to build .his house under a, job contracting " .
agreement, and the hon-Jew biilt.it on Shabbos. .People were :
angry with him, but he paid no heed... Before <1long, none of
the land remained in his or in his children's possession. -~ .

= * \"

o , Analysis '
* =

b

. In‘sub-paragraph 10, the Chafetz Chaim digresses from

his legal treatiée'and incorporates-into his commentéry»the‘

ethics 'of Judaism (musar).- Thfoﬁghout the Mishnah Berurah
- M N N . 0
*framgwork of

2

commentary, Kagan retains the methodo‘logicalé

- ' halachah i.e. i;terature. ‘The majority. of adjunctions are

dependent upon legélistic' rabbinic sources.: —Furthermére,
I ) - ' . 109
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,references are volunteered to! identify. these sources. In

sub-parap;aph 10, - without affegFing his ,.legal

;fintérpré£ations and resolutlons, Kagan nevertheless offers ~
a d/§t1nct1ve non halachic '°* suggestion, which is 1in the
realm of ethiecs rather than hé]achah.

- - —

The Sefer Hasidim, a thirteenth century work, is’

provided as the source for this ethicdl consideration. The

nineteenth-twentieth ceptury observant Jew perceives that

‘this book incorporates both -rabbinic law and ethics or

moral issues. .The Chafetz Chaim/‘élthoqgh not* concerned in

o

sub- paragraph 10 with halachah, nevertheless considers his

‘'source to ‘be a rabbinical auihority. Thus he daes not
deviate entirely from his literary form: thus Sefer .
Hasidim.4® \

. . -
\"l. * Y

-(11) If one resides, etc. I.e., if he lives outside

the techum of the city, and moreover, there is no other city -

.within-his techum, even then it is forbidden -~ because one
must be concerned about gduests who mlght be vxsltlng and
will suspect him.

The lenient ruling, /followlng/.below ‘regarding /work
done/ beyond the techum, applies to a case where only the
work is being done there, but’ where- he hlmself lives in the
c1ty

‘ -
’

" (12) And, in'addition, there is no other town. The
same holds true if any Jew lives-within the techum of the
/place -of/ work: it is ' likewise. forbidden:. - He should

—/therefore/ order the noq-Jew before Shabbos not to do it on
Shabbos.

. Ty

o

~

Analysis- : . - “

In’ sub-paragraph 11 the Mishnéﬁ' Berurah 'explaips

Isserles' phrase "if ‘one resides”. The source '§0r°t§}s_

' ! : . oo
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iexplgnation, referred to in Sha'ar Ha éiyun 7, is. the Bet

}Yosef, Karo's commentary on the Tur and complementary work,

| - : - v A
i to hig Shulchan Aruch. In this sub-paragraph Kagan explains

. the Rema as being a gloss to Karo's law and" not a dispute,

L!

’ \
this being the way he often interprets the Rema's comments.

The opening formulary "ie." (ratza lomar) initiates the

4

explanatoty purpose of this sub-séction.

This explanation ‘dd;cusséd by the Mishnah Berurah

suggests the stringent aspects of "residing among the
. 4 3 . . .

non-Jews": He continues his literary style of referring to

/

lenfent.acqomhodétions/ and concludes sub-paragraph 11 with
gt

-

", . . the lenient ruling . . ." This accommodation is

explicated in Sha'ar Ha-Tziyun 8, wheﬁ?:luaemphasizes'thﬁt

the -law ‘only refers to 'attached to the ground' (menchubar).

Furthermore, in Sha'ar H5~Tziyun ,8} the Magen Avraham is

listed as the source for this. Thus, the Mishnah Berurah

-has connected the three’ rabbinical spurces Karo, Isserles,

+ !/ . and the Magen Avraham, upon whom his halachic dependency is

greatest. .

-

. o '
Sub-paragraph. 12 is a direct- continuation of .
sub-paragraph 11. In sub-paragraph 12 the éxplénation'ié

offered for the phrase  "and, Fn aéditipn, thé;e is no other
town.," ~ Xh\ examination of _ this 'explicatioh.‘will again
mgnifeét gﬁé—gggg as a glégs of, -rather than_a d{spute.witﬁ,
Ka;d“s-lgw{i 'Tﬂis pefception‘is furﬁher'eméhasized in the

opening . formulary "The same holds true” (hu hadin), as well

v 111
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as Sha'ar Ha- Tz;yun 9, 'when Rabbi:- Kagan writes, "that

certalnly thlS is no worse than the p0551b111ty of guests

who might be visiting." Iﬁ ’

(13) It is permitted. F then there is no longer any |
question of mar'is ha-ayin (argisal of-' suspicion); further-
more, whatever the non-Jew does, ‘he does for himself.

""Now, from;»what has been explained in this Paragraph,
it becomes clea;vthat it is forbidden to hire a, non-Jew by
the job to reﬁége/garbage from a courtyard where he will do
this on Shabbos, since this constltutes»flmprov1ng . the

~coirtyard and is therefore included in the category of work
done on things attached to the ground."”

o
4

There' are localities, however, where the practice is
to permit ‘hiring someone to, remove garbage from the streets
evenh though he engages in this work on Shabbos. The M.A.°

. writes that their reason for /permitting/ this is that there
is no problem of susplclon ih what pertains to the public.
(Where, the worker is hired by the day, however, it is
obviously forbidden,)

The Acharonlm, however, question this reason. In
their view, there is no significant difference in this
) respect between the public and a private person. - Moreoven,
. /the M.A-/ hinself states in conclusion that in a place
where there is no such established pradtice to permit it in
the city streets, one should not be lenient in the matter.
(See the reason he gives there; namely, that this involves a
.desecration of the Name /of God/ (chlllul Ha-Shem), as
below.) :

-The M.A. agrees.that even if we should say that there
is ho’ problem of suspicion regarding what pertains to the
public, nevertheless. building a ~ synagogue under a Jjob
contracting agreement on Shabbos should rot be permitted.
For in our time when the gentiles among whom we live do not
permit any. person to do work publicly on their festival, it
would constitute a desecration of the Name if we were to
permit work to be done on. Shabbos or Yom Tov.

Nevertheless, many" Acharonim state that if there is
reason to fear that the construction of the synagogue would
_thereby be halted altogether, God forbid, then one may allow
a non-Jew to build it under: a ]Ob contractlng agreement --
provided it is known to everyone that it is being /done/ by
job contracting. .

4

4 ’{
.
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Analxsis

The Mishnah Berurah divides sub-paragraph 13 into two

segments: First an .explanation of Karo's assertion "ig

" permitted” (mutar); second, a gloss to the Shulchan Aruch's

.law. The literary style of the explication that of a direct

]

continuation of Karo's text. "It 1is permitted, for then

o

there igéxno longer any question of arousal-of suspicion.”

fhe traditional Talmudic Aramaic phraseology is implemented

to ‘indicate that this statement is authoritative, binding

‘and dcquiescent. \ , \

\

The gldss to the Shulchan Arych discusses the Magen

Avraham's adjudication concerned with the remgpval of garbage

from a court&ard on the Sabbath. . Rabbi Kagan, who is

constantly dependent upon and the vindicator of the Magen

7 .
Avraham, is confronted by the disagreement .of the majority

W

of 'létter rabbinical authorities'.3®

He- opens this segment with a 'decla¥Fation of his.

constancy to the Magen Avrahamv "Now, from what hasbeen
[y . B A - .

explainéd— in the paraéraph, it -becomes clear that it is
' . : . - 'S

forbidden to hire%®a non Jew by the 3job to remove garbage

from a courtyard where he will do this on Shabbos. . . .

There are localities, ‘howeyer where the practice 1is to

@
‘permit . . . The Magen Avraham writes that theitr réason for

permitting .this.. . ." The Magen Avraham offers two cogit-
ations for his decision: . "That there is no problem of

$
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suspicion in what pertains to the public" and "a desecration

of the Name of God" (chillul Ha-Shem).

Avraham's analysis of this case is chal-

lenged by many 'latter rabbinical authorities'.. The Mishnah

confronted with this dispute, adverts to these

Berurah,

sources,

Acharonim, -~ however, gquestion this reason

immediately vindicates ghe' Maden Avraham.

"Moreover /the Magen Avraham/ himself states in conclusion

the Magen

pertains .to the public . . .

Avraham agrees that even if we shoula say

no problem of suspicion regarding what
"\

The second theme, "degecratioﬁ of the Name of God",

although based

ethics (musar).,

$
on halachah, is often applled to Jew1 sh

The majority of 'latter rabblnlcal author-

', preferring not to cdmbine halachah with ethics,

4 L

< \ . . ) ‘- .
reject the Magen Avraham's application of this theme. Rabbi

favouring to preserve his halachic format, 1is

he51tant to apply the Magen Avraham's reasonlng. 'Alternate-
\ -

oes not

job contracting

exp1101tly dlsmlSB the Magen Avraham, but

his law with "nevertheless, many Acharonim

1

one may allow g:;;n Jéw to build it under -a

.agreement . . A", thus remains constant but

Fﬁ.\
@hplicitly emphasizes his hesitancy.

'latter rabbinical sources" (acharonim) referred

sub- paragraph 13 are partlally identified in Sha'ar .

Ha-Tziyun 11 and 13. In my ana1y91s of sectlbn‘ 243 sub-

114 ' . ‘
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pafagraph 16 1 have further explored the conventian of this

formulary by the Mishnah Berurah. 3

Shulchan Aruch

2. (14) Hewing stones and fashioning beams are
forbidden /to 'be done by a non-Jew/ even in the non-Jew's
house, since (15) these /jobs/ are for the sake of something
attached to the ground. (16) If such /work/ ‘was done, /the
stones and beams/ should not be used‘ln any building.

Gloss: (17) Some /authorities/ hold that -if 1is not
widely known that 1t belongs to a Jew, (18) it is permitted.
(eod) B

o, " Mishnah Berurah
(14) BHewing stones. -This is .only if the stones or
beams belong to the Jew, and he has given them over to the
non-Jewish craftsman to hew or fashion them. , If, however,

the non-Jew hews his own stones or fashions his' own beams,
the Jew having made a contracting arrangement with him
concerning the entire Jjob, and the non-Jew .still has the
option of hewing ether stones and retaining these for
himself, .then even if he does this for the sake of the Jew,
it iéybermitted -- if it 1is not /being done/ at the Jew's
house../This is/ even though it is generally known that he
is doing_ it for the sake of the Jew, sgnce this is not
considered work being done for the Jew, .

This /last op1n10n/ 1s§glven by the Dg.Mr. But he was
already preceded in this by a responsum of  the Radvaz (VI,
Sec. 56) where, however, it 1is concluded that it is. not
proper if the non-Jew hews the stones near the building site
on Shabbos, for reasons of mar'is ha-ayin (arousal of
suspicion) -- lest.it be said that he 1is /the . Jew's/ hired
day-worker. )

* -

Analysis - .

-

Dagul Meyrevavah, a eighteenth century comhentator and

author of Nodeh Biyehudah, ~a commentary on the Talmud that

" was familiar to and regarded as significant by rabbinical

In sub-paragraph 14. the Mishnah Berurah quotes the:
N, - .

«

authorities In~ thes nineteenth century. -This source is-

. A C115 . . o



quotéd as an interpretatioh of the Shulchan Aruch's law on

hewing stones. Although the original—source opens with the

[}

phrase "according to my opinion", the Mishnah Berurah

commences with. the formulary "this is only" (davka), thus

incorporating the Dagul Meyrevavah as part of the clarifi-

. R
cation. The use of this ‘source is first suggested by the

Shaarei Tshuvah, a 'latter rabbinical authority' "printed on

€ / ' 3
the page of the Mishnah Berurah.

The Mishnah Berurah, confronted with the sensitive

1 ]

issue of permitting hewing of stones by Gentiles on the
Sabbath, "even though it is generally known that he is doing

it for the sake of the Jews", favours to cite an influential
Ry "If

~

rabbinical source -ﬁubh as the Dagul Meyrevavah in addition
"

to a 'former rabbinical éuthority' the Radvaz.

This issue is sensitive as it permits work .that is
considered by various 'latter rabbinical authorities' as
"attached to the ground” (mechubar), which is brohibited by
a full Eledged prohibition i@sur medinaj. What makgs thié,
even-more'sensitive is that {ge wgrk is- permitted although
it can,>ge identified as being performed for a Jew. ’This'is

»

especially relevant since., most of the 'latter rabbinical

A}

authorities' iny permit work to be done whete. it ig known.
to be‘for a Jey if it is "not attached, to the ground”
(talush), ,

LAlthougﬂ Rabbi Kagan wants to,émphasize the lenient
and permissible possibilities of the law, his heéitgtion’is

L

e . X . N
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recognized in the concluding statement of sub-paragraph 14,

"but he was already preceded #n this by a responsum of the

Radvaz, where, however, it is concluded "that it is not

proper if the non-Jew hews stones near the building site on

-

Shabbos, for reasons of arousal of suspicion--lest it be

said that he is /the Jew's/ hired day-worker."

»

(15) These are for the sake of something attached. In
_order to use them in a building. It is thus considered the:

same as something attached to the .ground. One must /there-
fore/ protest /to the non-Jew/ if this is within the city's
techum, even though he works far removed from the building.

Analysis

In subr-paragraph 15, Rabbi Kagan coﬁtinueé his

dependency upon the Radvaz (Sha'ar Ha-Tziyun 14). In{ this
. . ©

\
sub-paragraph the Mishnah Berurah .explains ,the Shulchan

. Aruch's intention. in_ the phrase "since these are for the
sake of something attached to the ground". Kagan is careful

to emphasize that the job is only.'considered' as' being in

Y A X\

the same category as sémething attached to the grbund. This

choice of terminology permits him not 'tonpfgﬁibit this

° v

outright as in' the case of "attached to the ground"”, ~but to

limit himself to the phrase "one must pfotest“; The legal
implications of this.are .clear. In addition, Rabpi Kagan

-
)

has avoided becoming involvéd in the complicated halachic

\

discuggion: "whether an object being preparéd to _be used as.

"attached té the ground" already has that %egal status even

before- it. is installed.
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“"Although the Chafetz Chaim does not cite the Geraz as

the source 9f~ the phraseo}ogy employed by him in sub-

paragraph 1535 he ’is quotlng this xabblnlcal authorlty:

-

verbatim. .o B . ' . ! -
- . 3 .

13

-

A3

(16) If -such . work was done. See below what I ha&e :
written on this. ’

-

- (17> Some hold that.if it is not, etc. This wvariant ~

Qplnlon refers to all /of the cases here/. That .is, even in
a case of /work on/ something actually 'attached .to the
ground, job contracting is forbidden only under ordinary

circumstances -- for most probably this will:be known as the .

Jew's. Where, however, we know for a fact that the building
i*s not- w1de1y known as the Jew's, a job contracting agree-
ment is' not, forbidden. The reason the Rema cites this
yariant oplnlon in*reference toxp case of hewing stongs./for
a, bu1ld1ng/ is that in a case“of actual construction, such

,/a situation, where the.building is not wad ly known as the

Jew's,/ would not be usual.

’

- . -

Analysis | ) ' ' ‘ '

® N

" as dlscussed above, Rabb1 Kagan prefers to present the

- t

Rema as a gloss to the ShulchanlAruch and not _as a,cqptra—

- kg
.diction. ‘Sub- parégraph 16' - xeference to 'below', in this’

&
.

instance sub—paragraph 17, is furthier evidence to this

% (4 ' .
suggestion. Rabbi Kagan's decision to view Karo and

- ‘. o .
Isserles as being in agreement 'is not in accordance with all
! fy & ’ A R

4

commentaries on the Shulchan_ Aruch. (Thus some.aughorities

are of the,opiﬁion that ﬁhe formulary employed" by Isserles

3

"some hold" “(yesh omr{m); initiates a dispute.) ‘TIn the

‘latter eégment of this sub:paragraph, opening - with,  "the

a ‘ ~

reason the Rema cites this variant opinion.in reference tq.a

case of Hewing stones . . . Rabbi Kagan further emphasizes
\ o b . .

. . 118 Vo '
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-differs frém the former in the case of permitting work

-additional segment is incerporated to provide evidence of
. Isserles’' and Karo's agreement ewen by the rabbinical

sources who dispute the first adjudication. This agreement

is explicitly referred to in sub-paragraph 16.
Sub-paragraph 17 commences with an interpretation of

the Rema which is initiated with the formulary "that is"
¥ ’
(d'hino) . This intérpretationh which is not accepted by

mani rabbinical ' authorities, motivated the Mishnah Berurah

16. In addition to the Kol Bo cited by the Rema as his

: 'y cy s . *
. source, .Kagan offers other authorities that are in agreement

with him. Furthermore, preserving his accommodative view

the law discussed in sub-paragraph 17 emphasizes the lenient

- -4

/. . ) > : - § v
and Gentile relationships under consideratjon, in this
section. o ¢

.

T Oy .
_ (18) It. is pernmitted.. That is, one meed not protest
. AN against the non-Jew doing his work on the -Shabbos -~ as long
. - ' as he does not tell him to‘do it on Shabbos.
-7 - All this, however,«applles solely to the case where the
) non-Jew does it in his own house, or at least far removed
from the building site so that it is not recognized that it
pertalns to the Jew (as mentioned above) .

N

. hew1ng stones, thé Halachah follows the vie is variant
o : opinion /since this is A merely fo € sake of something

this agreement. vAlthbugh the érgumept made in this segment

- ‘"attached to the, grpund": such, as hewing stones. This

to list an array of rabbinical sources in Sha'ar Ha-Tziyun.

pﬁssibilities related to "attached to the. gﬁound“, this law

' béing the most stringent of the legal structures in the Jew

From many Acharonim it appears that with respect—to

<

»



attached to the ground/. (Possibly, the Shulchan Aruch
himself agrees with /the Rema/ in this.)
However, regarding that which 1is actually attached to

the’ ground, one must t be lenient -~ even though -the
building is located in a.place where people do not know that
it belongs to him. For ‘one must be concerned about one's

neighbors or members of one's family who know it to be his
and who will suspect him (as above in sub-Par. 6).

Analysis .
In §ﬁb-paragraph 18 the formular&j"that is" (hinu) is

reiterated to initiate interpretation. This serves as an

introduction for the usecond‘ségment of the sub-paragraph.
Rabbi Kagan is evidently not completely at .ease with the
discussion presentéd in sub-ﬁaragraph 17, and clarifies his
arqument in sub-paragraph 18 with the 'pﬁrgse "possihly the
Shulchan Aruch himself agrees with /the Rema/ in this."

‘Alfernately,~ he ‘rejects the accommodation gopcé?hing
"attached to the ‘ground" discussed in sub-paragraph 17.
This \ rejection is relgted. to the adjudication of the
majority of 'latter rabbinical authb;ities' who prohibit the

work of a Gentile under such circumstances.

By presenting bdth opinions the Mishnah Berurah has

. )
managed: 1. to offer the reader a lenient view which can be
applied when -necessary. - This opinion is explicitly ex-

pressed by the Geraz, Kuntros Acharon, section 4; :'2. to
. - ®

wémain loyal to the opinion’ of the Magen Avraham, as pointed:®

N :
out in Sha'ar Ha-Tziyun 20; 3. not to deviate f£from the

opinions of the maﬂoritylpf 'latter rabbinical sources' and’

i

-thereby retaining his credibiliﬁy.A The;‘hishnah Berurah's

3
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' the Mishnah Berurah there.)

v ' . 3 > . ..
halachic &lexibilitj in this case is furfher_émphasized by

his choice of terminology, "one must not be lenient", rather

I3

than stétiﬁé'it‘is prohibited. The former phrase halachitly
allows for accommodatiopns Qhenﬁrequired.

Shulchan Aruch

4 . " .

. 3. If, (19) contrary to the law, non-Jews cohstruct a

house for a Jew on Shabbogs, (20) it is proper to act strin-

gently and (21) not enter-it. . .

Gloss: However, 1if the Jew stipulated with the

non-Jew not to work for him on Shabbos, but the non-Jew did
so (22) against his wishes so as to finish his work sooner,
one need not be concerned. (... Se€ Below, Sec. 543.) '

~ | *  Mishnah Berurah  *

{19) Contrary .to the law. . That is, that it was
/worked on by the non-Jews under/ a 7job contracting arrange-
ment within . the ‘/city's/® techum -~ which is prohibjted only
because of mar'is ha-ayin (it will arouse suspicinﬁ)'since
they were really working on their own behalf (as mentioned
above). If, however, they were day workers, - in which case
it is prohibited because an actual violation of the law is
involved, then /even/ post facgo this 4is forbidden by law
and not merely "proper" /not to enter the building/. So
writes the M.A., and so appears to be the viewpoint of the
Bach with respect to a. day-worker.

Similarly, the Ch.A..writes that in the case of a day-
worker in a situation where it is a matter ‘of public
knowledge, /the finished product of his work/ is forbidden

by law for /the Jew, for whom the work was done,/ hinself/

to use it/ forever, and for others /to use it/ during the
time-span it would take to have the work, done (as below,
Sec. 325, Par. 14 -- see what is written there). Somg take
a lenient view to the effect that even in such a situation
it is forbidden, in the sense that an actual violation of
the law is concerned, only "during the time-span it would
-take to have the work done. (See below, 'Sec. 325, Par. 14,

: o 121
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Analysis . ,
Sub-paragraph 19 opens with, the formulary "that is™
(d'hinu) “which initiates interﬁretation. . The Mishnah

' ¢ Berurah's interpretation.is first concerned with the status

. that the Shulchan Aruch attributes to the prohibitioni- since -

Karo cites the phrase "it is proper to act sﬁringently".
’ 0 ‘ . .
.{nachon 1 hachmir). If a comprehensive prohibition was to

>

be enacted this, phrase would not be sufficient, "~ thus the

. 'lenieﬁcy is emphés@zed.

PY

*a“;,~3Rabbi Kagan continues with a discussion concerning the

«comprehensive prohibition to hire a day wofker in the case’

\ - ‘
-,at hand. To strengthen his argument, he-ctites 'latter
rabbinical sources': the Magen Avraham, Bach ‘and Chayei
adam. ' o _ C.

&

Although thereby coqtradicting the Magen Avraham, with

,yhom he commonly makes an gffo;é to doncur,.Rabbi Kagan does
not want- to abanddn.hﬁis structuqiné-princible of inbluding
the presentation of: the accommodative ‘opinions. Thus,
without specifying f;rthef,’he notes briefly th&t‘"some téke

a lenient-view"” (yesh makilin). The reader is referred to a

DA h,»'

‘ . ’ ., I
. later section and the Sha'ar Ha-Tziyun for further informa-

. tion. In Sha'ar 'Ha-Tziyun 21, the lenient view is first

-

presented in greater detail, and its promilgator is -identi-
fied as the Taz, a 'latter rabbinical authority'. Rébbi

¥ * 1 °
Kag}n, to further - strengthen . this accommodative halachic

- position, identifies in the discussion of Sha'ar Ha-Tziyun

A}
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—g

21 the names of ‘'former rabb;nical authorities’'. Suh—

seéﬁently, in section 325 sd%-parégﬁaph 13 the Mishnah -
., c &
Berurah explicitly .construes ‘this difference in opinion.

~ o ~

JFurthermore, =in eectigp‘9325 the “lenient option 1is em-

"

phasized, when the Mishnah Berurah writes . . . I.further

"found in a number of 'former rabbinical authorities' ané

- therefore one must not *be stringent when not needed.”

3

(20) It is proper to act stringently. The Acharonim
/, however,/ write that where /the work/ has already been
done under a job contracting arrangement, one may rely on
the view of Rabbeinu Tam, and it is permitted even for the
person /for whom the work was done/ to live there® himself.
Likewise, with respect to the hewing of stones and fashion-
ing of beams, if it was done under a job contracting
agreement, one may, post facta, permlt using /the stones and
Qeams/ in building.. .

‘ Y

- ~

[

Al - N ’
¢ . -

LN én—a—lﬁi—q ° ! . * i . -

In sub- paragraph 20 the Mishnah Berurah cites almost

verbatlm the Magen, Avraham. An example of where Rabbl Kagan

makes a change in-the text is in the ‘opening word Further-
more, the name of the 'latter rabblnlcal authority'

(acharon), the Bach is replaced with "the Achardnmm . To

1

strengthen the credlblllty of his commentary in the eyes of
the reader he prefers not to specify one rabblnlcal source

>

.if more are to be had. 1In Sha'ar Ha-Tziyun -22 the 'latter— -

rabbinical authorities’', beginning with the Bach, and

continuing.with the Taz, Chayei Adam,’ etc. as well as the

term "additional Acharonim” are.identified. .

> .
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establishing the accommodative elements of this law in sub-

‘writes "however, it is permitted to benefit from it and sell --

r

¢

This sub-paragraph continues to preserve the lenient

¢

pattern of the Chafetz Chaim and emphasiées the accnmmoda-///’d{

tive possibilities in a realm "which could have rglevanﬁ

2
Nom
]

spcial implications for the ininetéenth-twentieﬁh éentufy« <
East European Jew. N

3

(21) Not enter it. _ Forever -- even: fer others.
However it is' permitted to benefit from it and sell it -to a -
non-Jew. * - : :
Analysis

o

In sub-paragraph 21 the Mishnah Berurah clarifies the

statement of the Shulchan Aruch "and not enter it".  After

r Pl

¢ paragraphs 19 and 20, the chafetz Chaim citing the Magen BEEPER

» L} a
Avraham presents the ethically more stringent approach,: but .

only in a separate sub-paragraéh. This preserves the
literary strucgturai pattern, ‘discussed above, that -
distinguishes between ethics and law. ‘Yet' despite this

sfringency, Rabbi Kagan emphasizes that even in éfhiqal

behaviour there is a possibility of léniéncy. Thus, he
Y v N
®,

it to a non"J;w‘" . ] ‘ Co -

(22) Against his wishes. That *'is, he Qiblated the .

.stipulation made originally; consequently /the Jew/ need not

be concerned over this -i.e., he must not even voice another
protest when he does the work. [So it may be gathered from
the Mordechai and from Rabbeinu Yerocham, who are the source
for this law, cited in Beis.Yosef below. So, too, does. the
Beyur Ha-Gra imply.) ’ T

But ‘see the M.A. who has strong reservations about
this ruling. For since /the work is being done/ on some-
thing attached to the “ground (which is a matter of public

<
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knowledge), there will be suspicion by observers who will v
- not'be, aware that he has stipulated such a condition.

Similarly, the E.R. findg the ruling of the /aforementioned/
Mordechai*v/ﬂﬁe source for .this opinion,/ difficult to
comprehend. Therefore, one should not ollow the lenient -
view in this case. Rather one should see to it to express 4
one's protést /to the non-Jew/ and to restrain him from his, -
activity. N g -

The E.R. writes: "It would seem, however, that one
need not pay /non-Jews who work on Shabbos/ money to stop,
since a stipulation was made originally to that effect and
they consented . to it.* It may be implied from this /quota-
tion/ that if one -did not "make such a stipulation at the»
outset, his protest alone is not enough, but he must /even/ .
freely spend money to get them to stop. The reason /behind
this ruling/ would appear to be his negligence; he should
have made a stipulation at the start ./that they not work on
Shabbos/ .

As for' the <correct halachic practice, this requires
further study. ) . ~

.

‘

LN
i

=

A%

Analysis oo ‘ i . ‘

o

In sub-paragrapﬁ 22, the Mishnah Berurah explainésand
i?gerérets~ the Rema's -phrase, "against his wishes"™ (baal
kérqho)ﬂ The Ntwb formularies "i.e." ‘(ratazh lomar):and
"thgt is” (d'hinuﬁi respectively ihitiatg these clarifi-

\

cations. 'Rabbi Kagan in this sub-paragraph discusses both .

the legienﬁ//gia stringent views of the Shulchan Aruch

. ) A3
;commentators. Following -the stringent opinion of the Magen

~#%vraham, the Mishnah Berurah writes "but see the Magen

-

_ \ Abraham who has strong reservations about/this~rufingw —_—

’

" Therefore, one should not follow the lenient view in this

case. Rather, -one should see to it to express one's protest

and to restrain him from his activity." The Mishnah Berurah

*" preserves his -structuring principle in which he is conscious
\ . . ot

of the readiness of the East European Jew to accept and
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adhere to the majority of halachah.- He thus perceives that

a demand to protest the work of the Gentilq would be needed. '

This yould make an accommodation unnebessary and his loyalty

to the-Magen Avraham can be mgintained.

N -~

[y
1}

The last segment of sub-paragraph 22 is édncerned with L

3 N

the case when a Jew did not stipulate to .a Gentile.that he

» should not work on the Sabbath. The Elya ﬁabba is cited as 5

P

dem@ndiﬁg\that the.negligent Jew "must even spend money to
get them to stop." Rabbi Kagan is,facéd\with é.conflict of
.interests. "On the .one hand he des not want to contradict
this ‘iaﬁter rabbinica} source'; yetk he is réiuctant-to -
accept this stringeﬁt'view. This frugtration is expressed
in his concluding statement: “Ag for £he correct hélachic

practice, this . requires  further study." Through this

statement, Rabbi Kagan declares that this may not be the-

law, but he avoids negating the Elya Rabba. Furthermore, he .

retains his credibility'by not insisting on a - ruling that

would be difficult 'for his Jewish {eadér to accept and

practice,

-

. Shulchan Aruch
> . N co
4. Work done in public even on' movablé propert
- as a boat (23)° 'khown to belong to a Jew, falls .unde

>,

> . . Mishnah Berurah .

b

®

-
_l‘

(23) Known to belong to a Jew. This does not refer to

a case where he does /the work/ on the Jew's premises, for

“in such an instange, even if /the boat/' had the’'legal status
~ ’ ' \ '
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of ordinary movable articles it would also be forbidden.
For it is evident from Sec., 252, Par. 2, that even toncer-
ning movable objects, if the work is being done in a Jew's
house, it is forbidden. Rather our case involves a situ-
ation /where the work is being done/ removed from /the
Jew's/. premises. - . -

L See M.A., and ‘other Acharonim where ., it is stated: that
this refers only to a case where the boat is being c@n-
structed in an exposed, public area. Where, however, it is
concealed from the public eye, .one need not be stringent, as
is clear from Sec. 252, Par. 3. ’

A
k]

Analysis
In sub-paragraph 23,,'Rabbi~‘ Kagan clarifies the

circumstances under which Karo’ prohibits the category of

work described in paragraph 3. The latter segment of this'

sub-paragraph introduce$ a second interpretation. This is
q +

cited in the name of ‘the Magen Avraham and other 'latter

rabbinical authorities'. ' The interpretation offers the

-

reader an actommodation if the -work is done "comrcealed from

the public eye." Thus the Mishnah Berurah continues to

bl
©

preserve his. literary and adjudicative style by concluding

the sub-paragraph with an accommodation.

The sub-paragraph ends with reference to section 252,

.

paragraph 3. . An examination -of Karo's law in 252 reveals a

contradiction to the Shulchan Aruch's halachah in 244.
R N )

paragraph 4.. In _section 252 Rabbi Kagan refers the reader
. . ' N\

reference he Qwill .find a brief qllqsio% to the conflict.

Thus the Chafetz Chaim has avo\ded involvement in this

N

contradiction in the Shulchan Aruch. ' . T

Ay

© g ) pre 127 © ) N\
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Shulchan Aruch

- 5. If someone hires a non-Jew for a year' or two (24)
to write for him (25) or to weave a garment for him, he may
write or weave on Shabbos -- just as if he had contracted

with him to write a book, or weave a garment for him, in
which case he may* work at any time he chooses. This is
provided (26) that he does not make a reckoning with him on
a day-by-day basis and he does not do the work (27) at the
Jew's house. (28) Some /authorities/, however, prohibit it
if he hires the non-Jew for a st perlod of time.

Gloss: But this refers exclusively to a case where he
hires him (29) for a specific job, such as garmént weaving
or book wwriting. If however, he hires him (30) for all
soxty of work whith might be needed within' the hiring -
peridd, it is, in all views, forbidden. (Beis Yosef, as will
be explained at the end of Sec. 247) . -

Mishnah Berurah

, (24) To write for him. The M.A. writes that the
Rambam /, the source of this law,/ refers to the manner of
lords who keep a special scribe or tailor who-is obllgated
to write /, etc./ whenever the lord needs to have something
written, but who may remain idle when he has no such need.

He may therefore write or weave on Shabbos since he is
free to do the work whenever he so desires. For the Jew
does not order him to do the work on Shabbos and he has the
option of doing the work another day. Also, the Jew has no
profit from the fact that he works on Shabbos. .

If, however, he hires him to weave or write for him .
continuously during the course of the year, then even
according to Rambam he .is forbldden to write /,etc./ for him -
on Shabbos. For even though /the Jew/ may noE be exactlng
with him if he remains idle .for a ,day from his job, ‘hever-
theless the Jew profits by his worklng /on Shabbos/. —

From the  .Taz, however, it appears that even in such a
cafe the. Rambam considers it the same as any other job
contracting agreement -since he s not exacting with him if
‘he is idle any one day. However, if he insists that he not
be idle -from work for even one dayy then according to all
—opinions ‘it is forbidden, since this is ~ tantamount to
ordering him to work on Shabbos.

The Taz also writes that if he hires him to complete a
book or garment within /a definite/ period of time, it is
the same as being exacting‘with him (over being idle for a
day/. But this is only if it is known to . be impossible to
complete the’ job without working on Shabbos, as well. Even
though he could conceivably complete it during the weekdays
by forcing himself and staylng up nights, neverthelesgu this

»
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is as if he ordered him to do the work on Shabbos. [The P.M.
thus explains /the Taz's/ view, and agrees with him, as
opposed to the E.R.] .

r'Anafxsis

{ <
Sub-paragraph 24 ‘clarifies the circumstances under

which "to" write for him" refers. The Mishnah Berurah as he

states verbatim at the commencement of the sub-paragraph,

guotes the Magen Avraham urtil the phrase "if, however"; 1In

sub-paragraphs 19 an 21 as well -as here Rabbi Kagan uses

the words "if however" (aval) as a formulary to introduce a

”

stringent argument.  When the vocable "however" (mikol

makom) on the other -hand implies that a lenient suggestion'

\

follows. ThejMishpah Berurah presents this acgpmmodation in

’

the latter segment of sub-paragraph 24, which is quoted in
the name of the Taz.

This quote from the 7Taz is brought in uits entirety,
thus presenting a sectlon whlqh demandé’strlngent behaviour
when the job is unllkely to be completed w1thout work on the . —
Sabbath. The Mishnah Berurah, not wanting to negate the Taz

3

but nevertheless' favouring a lenient suggestion, concludes
- N kY . )

"the Peri Megadim thus explains /the Taz'é/'view, and agrees

“with him, as opposed to the E)ya Rabba", thus the lenient

-~ on’ s
opinion. ©

, v
]

(25) Or to do weaving .for him, he, etc. This is the

correct reading. N
. - . o
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~ Analysis . o -

i S
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-

In sub-paragraph 25 the Mishnah Eeruf&h without

stating his reasons, extracts the word 'garment' from Karo's

-

. ) .
-text. Rabbi ‘Karo, in stating his law, quotes.verbatim,

Maimoniées {Mishheh Toraﬁf laws of Sabbath, chapter 6, law

AN -
A

12). As the word 'garment' does not appear in the standard

texts of the Mishneh Torah, Rabbi’Kagan chooses&to eliminate .

it from the 'text of the Shulchan Aruch. This correction is
unique té6 Rabkbi Kagan. I have not found it suggested by
. , v '
other 'latter rabbinical authorities'.’ )
’ - v &

In itself this does not seem a sufficient reason for

AN

Rabbi Kagan to modify Karo's text. 'In doing so the Mishnah

Berurah is able to incorporate the Magen Avraham's un®er- -

standing of the Shulchan Aruch. The Mishnah Berurah quoted

‘.the Magen Avraham in sub-paragraph 24,- "the‘Magén Avraham

writes that the Rambam refers to the manner of lords who

keep a special scribe or tailor who is obligated to write

A y |

whenever the lord needs to have something written, . . ."

[}
Therefore, for the Shulchan Aruch to state, "weave a
garmént“, or, perform any other designated task would be -
° ¢
inconsistent wjith the Magen Avraham. . ™\

Although not explicitly stated as one of the .purposes

of his coOmmentary, the Mishnah Berurah is concerned with

textual corrections. Further evidence to. this purpose is

found in sub-paragraph 31. where he writes "the /use of the/

hY

o
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expression.is not precise, since the intended meaning is

-

that he hire a non-Jew."

(26) That he does nbt make a reckoning ‘with him.
. .e., that he not be‘ex%pting with him if he takes off a day
om his work. ", ' .-

———

Analysis . : )

The Mishnah Berurah in sub-paragraph 26 commences with

- N
the formulary-:, "i.e." (ratzah lomar) which initiates an
“explanation. Kagan continues to explain the intention-of

Maimonideg,as quoted by Karo. The Chafetz Chaim, continuing
his literary style, prefers to use’ the phrdseology of
confirmed rabbinical authorities, thus cites the Rabad's

terminology although he is the:disputant of Maimonides. No

reference is offered for the phraseology implemented.

a

. . (27) At the Jew's house. For in such a case even’
actual job contracting is forbidden, as below in Secs 252.

Analysis

’

In subtsﬁragraph 27, the Mishnah Berurah continues his

explanation of Karo's text. Kagan, through‘hiS'?xplanation,

.

restates the prohibition for a Gentile to perform work for a
o , , ‘jew in the Jew's house, but avoids the comblexities of fhié

~

subject. The reader is refe;rea‘to section'ZSé;for~details.
An example'of such complexities is a gituagifn in which when
it 1is ,an acéepted och}renge throughbut the city éor
Genﬁiies to work in the house of Jews on the Sabbath.

. . g -
- - . ~
. » ! -
. A . ”
~
. -
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The Mishnah Berurahlinwéubeﬁaragraéh 2552nphasiees the
strangent aspect. of the law. Although; Rabbi Kagan's °
halachic pettern is to show preferénces for the~lenient’
positioh either economic or domestic, in the case of*: '
Gentile's activities in the hduse of a Jew his rul;ng shows
stringent preferences. This fmttern, 1n0bo§h the econonic

and domestic areas, is exemplified and generated inp sub-

paragraphs 29 and 35.

'Y ,

(28) Some, ‘however, prohibit it. This is the opinion
of the Ra'avad. Now, according to the above-mentioned
opinion of the Taz, the reasoning of the Ra'avad is obvious-
ly clear: he holds that even though he is not exacting with ' .

him with, respect to remaining idle, 'nevertheless the Jew
does, after all, profit through him.

, . This /opinion of the Ra'avad/ can also be understood
accordlng to the above-mentioned 1nterpretat10n of the M.A.:
it is the Ra'avad's view that /even in this'case/,, the Jew
profits from the work /the non-Jéw/ performs ™ on Shab-
bos ~- for conceivably he might need writing to be, done on
the following day, and’ /had he’ not worked on Shabbos/ he
would not be able to do both jobs simultaneously.

L. N " . .

3

%

In sub-paragraph 28, the Mishnah Berurah clarifies the

interpretation ”of Maimonides' law according to the Magen

‘Avraham and the Taz. Rabb1 Kagan.does not exp1101tly convey

his adjudlcatlon but prefers to use Talmudic casu1stry 80 as .

4

to be‘able to showoeésffd'latter rabbinical authorlty as a

-

A\

correct interpretation of the text.

. . . r

In this sub-paragraph the reader receives the impres-
sion that no- adjudication is being suggested, but, the

* . .
~ M N -
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impfeésion is nevertheless given that the emphasis is to be

placed upon the first, more lenient view. 6n1y'in thé.Bezur

. Halachah does Rabbi Kagan clarify his opinion. He writes:

v

;See” the Elya Rabba that decides according to the first
opihion\7M§}monidesY. But in any case ‘ab }nitio it is
better and more proper to fullfil his /Rabad's/ opinion as
well, since the Maggid MisQPeh co;cludes.-Maimonides' law
with 'fu;ther study is required’ (tzarich Iyun). The Levush
too wggte that,it! seem§|that‘ the law 1is according to the
Rabad. if‘%eems though that the Levush egplains the disputé

according to .the Taz, and it appears that according to the

Magen Avraham, the Levush will say that all cases are

permitted.” Thus in .the'Mﬁshnah Berurah text he has not

negated - the Magen Avraham, and in the Beyur Halachah the

suggestion is "better and more proper" because’ of the ruling
of a 'former rabbinical authority', But'Kagan does nqﬁ state

this decisively.

>

" The segment of sub-paragraph 28 referﬁing to the Magen

Avraham is a direct quoéé from the latter.

. ,
* Iy a . o«

(29) For a specific Jjob. For in such a case it is
possible that the Jew will not profit from the fact that the
non-Jew is doing work on Shabbos -~ where the Jew will. not
need so much weaving or writing. ' s

I1f, however, /he has hired him/ for all Jjobs, then it

is almost certain that on a subsequent day, he will need him

for some other piece of work; and in that eventuality- the

Jew will benefit from the fact that the non-Jew is doing .

work on Shabbos. Therefqre, even 1if he does not make his
reckoning with him on a daily basis, it is still forbidden.

L]
¢
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Analysis ' ) o .-

In sub-pdragraph 29 the Mishnah Berurah interprets the
[ -

Rema's intention in his phrase "for a specific 3job".

Kagan's interprefétion, as specified in the Sha'ar Ha-Tziyun

A

31, is based upon the Magen Avraham's hnderstanﬂing of the

Rema . The'éegment, " « « then it is almost certain that on

a subsequent day he will need” him for some other piece of

%

work- ‘and in that eventuallty the Jew<will benefit from the

~ »

fact that the non-Jew is doing work on Shabboss~. . .", is' a

oy

dlqect quote from the Magen Avraham. 1In the sections pribr

to and \after®the quote from the Magen Avraham, the Mishnah

Berurah elaborates upon this commentator's interpretation.

5

(30) For all sgorts of work. For this reason one.

should object to maidservants doing their employers work on
Shabbos. -~ even when they do it outside the Jew's house and
even if not instruc¢ted by their employers to do it -- for
they have been hired for all Jobs. All the more so is it
forbidden if they do it ‘in the Jew's house, in ‘which case it
is forbidden even where they are hired for a particular job,
as mentioned_above. o

Seé Taz,-sub-Par. 1, quoting Rabbeinu Simchah, who
forblds a maidservant to do even her own work at her
employer's, house, the reason being concern that observers
should not think _.that she is doing the Jew's work. E.R.
cites the S.Hat. to the effect that /doing/ her'own work is
permitted; it is his opinion that. even Rabbeinu Simchah

agrees with this view (see what he says there). The P.Mg.,

however, explains the Taz!s view (see there).

.See, also, Ch.A., Sec. 64," that according to all
opiriions it is perinitted for th maidservant. to repair her
~clothes in /her/ employer's/ house since it 1is clearly
evident that she is doing her fown work. See, too, what he
-writes there  on this. (See, ad}so, what-we staté in sub-Par.
35). .

-~



Analysis b ) ‘ ' ‘ -

In sub-paragraph 30, the Mishnah Berurah refers to a

)

halachic issue that relates to the . domestic ahbit of a.
Béecific social strata among nineteenth-twentieth century

Eastern Eurqpean Jewry; the employment’ of maidservants.
5 .
Although in most of the situations concerned with Jewish and

Gentiles relationships on the Sabbath, Rabbi Kagan offers a 0

lenient view, when the work is done ,in the Jew's .house he
Q ~

generally suggests the stringent view. T?}s conceptual

framework suggests a hint of the *Chaﬁetz Chaim's 'ethical'

-

{musar) side, in lieu of the familiar c¢old halachic

L]

rationale of the Mishnah Berurah. The impression of this

'ethical' suggestion is indicated in the opening statément
of sub-paragraph 30, "for this reason one_should object."”

The impression nevertheless remains that Rabbi Kagan does - y

,

not deviate from his literary pattern and retains the

halachic discussion -rather than venturing.into an ethical
A -

¢ i [ 4
discourse. He is concerned with the gg;tement of the Taz

(section 244, sub-paragraph 1), " . ( in the name of RaBpi’

[ N\

! ¢ X ’ . Ny L\ . . !
Simchah that one should learn from the Palestinian Talmud
] . . : { ~ ! ) * .

. ) ‘ A ;
that the 'maidservants are forblddenk to .do work in the
. . . .

Israelites house on the Sabbath%" Furthermoré, he must take

- note of additional rébbinicgl authorities as the Elya Rabba,

thé Peri Megadim and the Chayei Adam, who deal with this
statement.  .Therefore, - I' suggest that ﬁabbi Kagan is not’

necessarily involved with contemporary reality, but rather



with a halachic discourse which }elateé to the. reality of
'latter rabbinical authorities' who lived a century earlier.
Tﬁ}s point is emphasized 'in the conclusion of sub-paragraph

30, "(sge,nalso, What we state in-sub—paragrabh 35,07, where
a contemporary, igsue of the Chafetz Chaim is éiscussed. An .
examination of sub-paragraph 350 reveals that it has ho
direct bearing on the topic in sub-paragraph 30, but rather
enmphasizes the differeﬁt‘ problematic of gﬁe\'case. The
reader is therefore instructed to‘conclude that the contem-
:pprary and ethical issue is not in sub-paragraph 30 but in
sub4pa¥agraph 35.i The non-ethical nature of this commen£ is.

further implied in 'that Rabbi Kagan chooses to argue. the

lenient view in\sub-paragréph 30'égainst the Taz. N

In my analysis of sub-paﬁhgraph 30, I have accented

théLCBafetz Chaim's halacﬁic st}ﬁcture tbat;differentiates
betwéen legal and ethical distourse. This suggestion does?’’
not negate the fact that the reader wouid also regérd the
laws pertaining to. a -'maidservant’, aé a nineteenth-

“
twentieth  century reality to which  "one  should
N :

i

Y

object . . .", as .suggested by the Mishnah Berurah.
. > :

Shulchan Aruch -

.6. A Jew has acquired the /right to collect/ taxes’
(31) and hires out a non-Jew to collect the taxes on Shab-
bos: this is permitted (32) if it is under a job contrac-
ting agreement, i.e., if he promises him, "When you collect
100 dinarim, (33) I shall pay you .such-and-such an amount."” = |
Gloss: Similarly, he may hire out the taxes of all the
days of Shabbos /of the year/ to a non-Jew, (34) where the
non-Jew will take the profit of the Shabbos days for
himself. We do not concern ourselves with the possibility

. 136
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that it will be said he s déing it for the Jew; for in a

‘ case where loss of money is involved, such .as this, -(35)

/the Sages/ were not concerned about this. (...)

A Jew who is 1in charge of the royal coinage (36) has
the same law /apply to him/ as one who 1is in charge of
taxes -- even thoughv there will be noise on Shabbos caused
by the process of- coinage. (...See below, Sec.., 252.) But
(37) the Jew should be careful not to sit beside the non-Jew
on Shabbos while he 1is engaged in his work of coinagé or
collecting" taxese (...) . “ '

Mishnah :Berurah

(31) And hires out a non-Jew. The /use 6f the/
expression /"hires out" (Heb. maskir)/ is not precise, since
the intended meaning is that he hire (Heb. socher) a non-
Jew. [Acharonim] :

Analysis
Sub-paragraph 31 is further evidence of Rabﬁi Kagan's

desire to -add textual corrections to the purposes of his'
. RN

~Mishnah Berurah commentary, (see my analysis of section 244,

sﬁb-paragrabh 25). In  this instance Kagan has based his

change upon the 3uggestion of the Levushey Séra&, a 'latter

rabbinical authority' published in the standard editions of

the Shulchan Aruch« The Mishnah Berurah refers tg 'latter

rabbinical authorities' .in general, rather than specifying

. the Levushey Serad. - Ay

¥ . .
(32) If it is under-a job contracting agreement. For

in such a case it is permitted, as far as any actual"
violation of law is concerned, just as skins given /to a’

‘non-Jew/ for tanning are permitted (at the. beginning of Sec.

252) to be given to him before sunset /on Friday/, if it is
under a job contracting agreement, because he works on his
own behalf.

Now, even though in that situation /of skins given for
tanning/.it is forbidden ®* to schedule his work spec1f1ca11y

-~for Shabbos and, besides, it is /different ip our case since

1t_1s/ a w1de1y known affair,.for it is well-known that the

137
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/tax collection/ enterprise belongs to- a Jew, and .it is
therefore the same as if the non-Jew would be doing work at
the Jew's house (which in that case /of the-skins/ would be
forbidden), nevertheless in this situation they permitted it
due to the monetary loss involved. For a person become
confused in the face of /a potential loss of/ his money, an
if we would not permit him /to hire the non-Jew/., he would
collect /the taxes/ himself and might come to /violate/ a
Torah prohibition: he might write out a record /of the tax
payment/, as is usual for tax collectors. [Beis Yosef]

From this /last clause/ it would -:appear that in the
case of a tax, that does not involve writing -- as, for’
example, in cases where various sorts of foods are taken as
a levy -- it is forbidden /to eollect  the taxeés/ through a
non-Jew, sind® /the Jew/ would not be brought to /violate/ a
Torah prohibition even if we were not to permit him /to hire
the non-Jew/. However thé Taz and the M.A. conclude that
even *in such a case we permit /the collection of taxes/
through a non-Jew, because of the monetary loss involved.

However, it is forbidden /for the Jew/ to personally
collect even a tax of various sorts of food (even if it has
not been brought from outside the /city's/ techum and no >
question arises ‘concerning a violation of the labor Tzeydah
(trapping), or of /the food/ having been attached to the
ground /at the beginning of Shabbos/). /This is forbidden/
on account of - the prohibition of.¥Seeking your concerns”
(Mimetzo Cheftzecha), as written in Sec. 306. [E.R.] A

A Jew who has leased a salt-distilling concession from
a lord may hire workers under a job contracting agreement,
/stipulating with each worker/ that in return for the
production of %iCh specified amount of salt he will be paid

a certain amounf{ of money. This is permitted even though
the vessels and ‘the wood /fuel/ belong to the Jew.
[/This is only/ as long as they do not take wood from

~the Jew's premises on Shabbos. - For all job contracting

/with non-Jews/ 'is permitted only if everything that one

" intends te provide them for purposes of the work has been

provided for them prior to Shabbos, and has also been.
removed from the /Jew's/ premises before Shabbos.]!

There can be, however, no permission to hire a non-Jew’
by the week or° month since the Jew will, after all, profit
from his work. There 1is, therefore, no permissible way
other than by job contracting. [Ch.A.,] -

Analisis
~* In sub-paragraph 32,. Rabbi Kagan'is concerned with two

distinct themes. The first deals ‘with the issue of

.
] \ 4
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'contracting ‘agreemént' in the case of a Jew who acguires

| the right to collect taxes, and the second with a Jew who

has leased a' salt-distilling concession from a Gentile.

Although these two.issues should be separated into two sub-

0y

baragraphs, the Mishnah Berurah duplicates \tﬁ% literary

N R .‘ a
stYﬁe of ;he Magen Avraham, who includes both in one sub-

graph. . | .

A

par

! The segment concerned with contracting interprets and

glosses the Shulchan Aruch's law. . Inéorporated within the
interprétation is a new concept: "Permitted due to monetary

loss" (hefsed). This conéépt plays ..an important role in

lenient adjudication. For' Rabbi Kagan, whose halachic

structure is CTlosely .related to its practical application

and its adherence by the Jews of his era, this perception

g

v

-

plays an impa;tant role. " Tpg ‘ioﬁic of ’'permitted due to _

monetary loss' is further developed in the subéequent sub-
paragraphs of this section. h .

The gloss deals with a situation where food is

received as a tax payment instead of money. Throuéhoqf ﬁhé

' .sub-paragraph Kagan emphasizes the lenient view, which

° 4 N . 0
) peqzits the economic’ interaction qith the Gentile on the

Sabbath. As sources for his decision he presents the Magen

>

Avraham and the Taz. Furthermore, to form the phraseology

~6fgthé first segment of sub-paragraph 32 he ' exploits the

terminology of three "latter rabbinical authorities', the

Magen Avraham, the Elya‘ Rabba qnd thé Toséfot Shabbét. To

.’ 4
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, illustrate these strata, I,wilf print within the text of ‘the

4

Mishnah Berurah sub-paragraph 32, first segment, the Magen

Avraham in bold letters, tle Tosafot Shabbat as underlined

rand the Elya Rabba in superscript.

. ’ ~
"For in such a case it is permitted, as far as any

]

actual violation of law is concerned, -just as skins for

A

N -

tanning are permitted (at the beginning of section 252) to

be'given td® him before sunset, if it 1is under a job con-

trécting agreement, because he works on his own behalf.

Now even though in that situation it is forbidden to

e g 3 . . .
schedule his work specifically on Shabbos and, besides, it

is a _widely known affair, for K it is well-known that ‘the

1

entefprise belongs to a Jew, and it is therefore the same as’

" if the non-Jew wouldd be aoing work at the Jew's house. (which

- [

in’ that casé would be forbidden), nevertheless in this

R

. situation they permitted it due to the monetary loss

——

N, involved. For a person becomes confused in the face of his:

money, and if we would not permit him he would collect

- " himself and might come to a Torah prohib}fion: he might
‘ write out a record as &s usual for .tax collectors. [Bei;
o . ' From this it would appear that in the case of a tax .

that does not involve.writing -- aé, for example, in cases

where various sorts of foods are taken as a levy -- it is

,

“forbidden /to coflect/ through a non-Jéh, since /the Jew/

- would not be brought to a Torah prohibition even if we were

°

. R fre
. . I
» . .
- N >
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not to permit him. However the Taz and the Magen Avraham
conclude that even in such’'a case we permit /collection/

‘through a non-Jew, becauge of the monetary loss involved.

Mowavar, it im forbiddeon to persommlly collact aven 7,

TE€ax of vnrieu-c sorts of food (mvean if 4¢ hams not besen

brougﬁt £ rom cutside the - twohum and no guastion arimes

? conocerning a violati&% of the labor trapping, ox of having

bomen attached to the ground on acocount of the probhition of

-

“"EBeeaking your concarnms” - written in Section 3068. [EFlya

w ° ‘/ .
rabbal"  Although attributed to the Eixa Rabba, this section

is a direct quote from the Magen Avraham sub-paragraph 20.

=

The phraseology of .the second segment, concerned with

N 1

~ the leasing of a salt-distillind concession, is also drawn

N

from the terminology of - three 'latter rabbinical author-

‘{ itieé', the Magen Avraham, the Geraz and the Chayei Adam. I

, J .
will illustrate this as ‘above: the Magen Avraham in bold

N : ‘

print, the Geraz in superscript and the Chayei Adam unde:x

R lined. "A. Jew# who has leased a aalt-dlstllling concession ﬂ(

AN

from a  l1ora May hlre workers under a. job coqtractlng

agreement, that in return for-- the pYroduction of eaéh
e * ~ . \)‘ . ‘.I
. \gpecified amount of salt he will be paid\h certain amount of
. ’ .
money. This is permitted =venr though the vaeamsals-gpd the

-

wood belong to the Jew, == 1onw as thay de not take yood

¢ from the Jew's premises on Shabbos. For all job =ontxasting
im Parmittaed only 1f emvearything that ne intends tB pProvida
them for Ppurposams of thla work hamn ::::\\Q?ovid.d for tham

' ’ : v a ' .
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N
priocs to Shabboa, and has alwmo baen ramoved from tha
. «
' F Q
premimas before Shabboa. ]

Ne

There tan be, however, no permission to hire a non-Jew

by thé week or month since the Jew will, after all, profit
¢

from his work. There is, therefore, no permissible way .

3
other than by job contracting. [Chayei Adam}

Sub-paragraph 32 concludes with the adjudication of

the Chayei Adam, who adds a stringent point to the concept

of }permit%qd dueato monetary loss'. The Mishnah Berurah,

bothered hy his text, clarifies the point in Sha'’ar Ha-

‘Tziyun 33. He explains that there are different pos-

sibilities in the interpretation of the Magen Avraham. One

ihterpretation is the Chayei Adam breviously cited; as the

. R 3
Sha'ar Ha-Tziyun writes: ". . « Since some of the 'latter

°

rabbinical authorities’'. agree with the Maharshal, I copied

A

. the words of the Chayel Adam as ‘law, although it seems the

[}
Peri Megadim disputes him." The Peri Megadih perceives the

»

3

Magen Avraham as being. lenient’ even in the circumstances

breseﬁted By the Chayei Adam. ‘ *

Rabbi Kagan thus does not contradict the Magen Avraham

v . p P M
and remains .loyai to the Chayei Adanm, whilé,proclaimin? the
. 5 . .

possibility for an accommodation. as suggested by the Peri

~
“

Megadim. . | - o L

In addition the above quote from the Sha’ar Ha-Tziyun
N - e

. 33 suggests a principle if® Kagan's sf%tem_éf adjqdication.

S ~ .
L4 P )
hY
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Analysis

iy

(33) I shall pay you such-and-such an amount . I.e.,
he does not mention  the Shabbos day to him at all but
/stipulates/ in a general manner: "If you will collect
such-and-such an amount /of -taxes/, I shall pay you
such-and-guch an amount /of money/.' In this case, he is hot
considered a day-worker; nor is there any problem of sechar
Shabbas (profiting from Shabbos) involved here, §1nce;he has
already leased the taxes from the lord for th%-i;} year,

- with the Shabbos gays included. [P. Mg.]

-

Y

The opening. formulary in sub-paragraph 33 Zﬁi.e."
(d’hinu),'initiatesninterpretation. Kagan offers an explan-

o

'contracting agreement'. This clarification,'other than the
0

AN e,

opening formulary is a direct quote fyrom the Peri Megadim, a .

quote which is extracted from a larger discussion.
This sub-paragraph serves as an introduction for sub-
paragraph 34 where the accommodation of "érofiying from

. L e
Shabbos"- (sechar Shabbat) is discussed ' in detall. In

addition, -the Mishnah Beruyah in  sub- paragraph 33

o

" establishes that'vaccording to Karo 'profitiﬁg_f}om Shabbat '

N/ B . B
is permitted®and is not considered: in ‘the category of 'day
. ) 9 .

ation of Karo's law in which \he clarifies the concept of

/\‘
.
.

an’

9 . + . - ) . . “\
worker'. +« Thus he places Karo in agreement with Isserles%ak

law. discussed in sub-paragraph 34.

‘

”
3
<>
} ¢ .-
o

(34) Whe¥e .the non-Jew'w111 take, etc. I.e., heré it

is even permitted in the sense that theré is no violation of .
.the law 1nvolved since .the non+Jew 1is working on his own.

behalf.

The M, A. wrltes .that there is- aisa.no problem of
sechar Shabbas here evén though e leases it .to him specifi-
cally for the Shabbos days, since it is as if /the non-Jew/

" purchased the taxes from him.

[It is, therefore, analogousste a case where, knqw;ng'

that a non=Jew will bring him merchandise on Shabbos,. /a
R ' . ~ . . . @
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Jew/ $ells it to /another/ non-Jew prior to Shabbos so that
the latter will accept it from /the first non-Jew/ on
Shabbos -- which is obyiously permitted.] Similarly, in the
case of the ¢oinage, he is merely selling him the concession
which he has from the King, with the non-Jew taking the full
profit'. There is, 'therefore, only /& problem of/\mari'is
ha-ayin (suspicious. appearanhces) involved here: people will
say that’'he is working for the Jew, the Jew having hired him

to write on Shabbos and collect the taxes. This, then, is
what the Rema means in stating: "And we do not concern .
ourselves . . . for in a case- of 1loss, etc.," altogether

-omitting mention of /the problem of/ sechar Shabbas. (See
Beyur Halachah.) )

Analysis . ’ ' ‘ //

Sub-paragraph 34 - commences' with the formularf,"i.e."
(ratza lomar),. which initiates explanatian. The plurality
cu

of the sub-paragraph is quoted from the Magen Avraham's

(sub-paragraph 18) clarification of the® Rema's adjudication.

This quote is not verbatim. Kagan freely omits segments of

»

_the Magen Avraham_to form his sub-paragraph 34. Lo

Based upon the Magen Avraham, Rabbi Kagan shows in

- sub-paragraph-,34 that in the Rema's law there is- no question

of 'profiting from .Shqbbat'.‘ Only in the Beyur Halackah

does he  reveal that -the Magen Avraham does not adhere to
“ o . Q . - *

"this acgqommodation. To Jjustify his lenient decision Rabbi
. . O ‘

Kagan 'cites the majority of ,the . '"latter rabbinical

d % . : b :.& .

authorities' ‘generally referred -to in the Mishnah Berurah

comméntary: "And according”ﬁo\thié the Taz, Tosafot Shabbat

- o ‘
and Gera .are all_of orne opinion and it also appears-like
: Y

this in the Levush; and see the Elya Rabba that: also in the

o
‘ Y
" .

response of Rabbi Y.T. TZahalon it seems s0, theref?me one’
should be legient in this. . « 0

2
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Thus while in the Mishnah Berurah's text the reader is

- ~

given the impression 'that Rabbi Kagan through his adherence

to the Magen Avraham is dépendent for his adjudication upon
~this 'latter rabbinical authority'; only in the Bezur'
Halachah, an appendix produced for rabbinical scholars, does

~

" he fully clarify the Magen Avraham's alachidmpositionv

€35) /The Sages/ were not concegned. Know, that it

v - appears to be the oplnlon of all Poskim/ that even in a case
where a great loss is involved it is rmissible only in the

manner described in the Shulchan Aruch: i.e., either under a

y job contracting agreement or by leasing the profit itself to
/the non-~Jew/ -- for in all these instances the non-Jew is
working on his own behalf. In the case of an actual

»day-worker,. however, it is forbidden in all cases. SN
From this one may gather that_.ligquor store owpers who,
prior_to_ Shabbos, engage some non-Jew as a liguor salesman
for their stores for the Shabbos day "are not  acting in
accordance with the law. For even if we were to deem the
loss of the Shabbos day income "a great loss," nonetheless,
' this was never permitted in the case of a true day-worker.
Besides this might possibly be considered merely a loss of
‘" potential profits, as the Acharonim state in connection with
. an oven and a bath-house. In any “event, this must not be
* permitted except in the manner degcribed by the Shulchan

. Aruch and the Rema. ’

- Alternat1vely, one may transfer- to /the non-Jew's/
' , ~ possession. all the items he gives him to sell prior to
' Shabbos. Even though in any- event the business is still

known as - the Jew s, this is permitted, because of the loss
“involved. "

Accordlng to what we write below (quotlng the Taz), in
such a case the Jew ‘may-sit at a distance to guard against
.the non-Jew stealing from'the business. rHowever, he must be
careful not to intervene in the bus1ness dealings nor to
talk to him about anything 'pertaining to these matters. .
This, although, is something difficult to adhere to -~ not
to say anythlng while sitting there.-

-It is common practice, wever, for people to be
A permissive /about this mAttery and therefore /one should

apply’ the maxim/: - "Leave them alone! It is better that
they sin unwittingly than that they sin wantonly.” [To.Sh.]

1% Ve But fortunate is he who‘prusts in God and does not seek out
‘ various leniencies for Shabbos. «
- ) /
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' Sﬁb—péragraph 35 commences with the formuigrf "know"
(da), a vocable which, when Kagan doeg not quote fr;m an
outside source (as in the introduction to section 243 and

245), initiates Rabsi Kagan's own halachic view. The

Mishnah Berurah“ in this sub-paragraph explicitly deals with

v

a social economic reaiity of the nineteenth-twentieth
century East ’Européan Jew. The case concerns the instance
when a Jew hires a Gentile- to work -in his liquor

: -
éstablishment, which is housed in the Jew's residence.

The first segment of sub-parag;aph 25 introduces.thé.

topic by restating the basic law of ‘'great vloss'. Kagan
| of

employs the phrése "all Poskim" (halachic adjﬁdicafors),

*thus. permit no ‘room for deliberation. Furthermore he

Y

permutes his terminology for Gentile from eino yehudi (not a.

Jew) ta ovéd\ge)ilim (idol ‘worshipper). 'This latter term is

frequentiy employed by early Talmu%gzal commentators as well -

as many 'latter rabbinical authorities’.

¢

Rabbi Kagan begins his discussion of 'iiquor selling' -

.‘ « o, . . . ,
with the phrase "from this one hay gather" (mizeh teda).

Y

‘The same formulary "da" is repeatea_ here to signify Rabbi

Kagan's personal conﬁriﬁhtién. In addition, this phrasb

L )’

carries with it a tone of an ethical command *(musar) and a

% ‘ s R .
reprimand. - With the lenieqt\ view in mind, the“Mishnah

s

Berurah then instructs the reader how to bypass-the halachic
: .

prohibition and thus be permitted to employ the services of

" 146 L
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’tbe,Gentiue in his liquo; establishment. The suggestion

proffered refers. to different 'latter _ ‘rabbinical
A0 B

authorities'. ]

¥ . S ‘ 4 .
Through this discussion the Chafetz Chaim reveals hig

- conceptual structure in forming his pattern of adjudication.
He writes, "it is common practice, however, for pebéle to be
permissive and therefore leave then alone! It is better
that they sin unWittinélf thén that they sin ;antonly."

‘8.
‘Although Rabbi Kagan cites this source as Tosafot Shabbat,

it is not a direct quote. 1Instead, the Mishnah Berurah has

compii%d~ extract§¥ from the Tosafot Shabbat concerned with
the theme of tax. collécting,'thereby permitting, himself to
proclaim that the social econghic reality of the East

European Jew is an integral componént in his adjudications.

The Mishnah Berurah does not choose to take this responsi-

- . bility upon -himself and therefore, as mentioned above, cites

the Tosafot Shabbat in the body of the text, although this’

.

source is not'directly related to'liquor selling. -
N . - e g

-.Sub-paragraph 35 *concludes with an ethical recommen-
. Q 8- . .

“dation, "but fortunate is he who trusts in God and does not
I , seek out various leniehcies fos Shabaos;? The Chaf%tz Chaim

‘follows his literary pattern and presents in a separate sub-

b1 *

- paragraph the explicit' contemporary issue. _ In additioﬁ, her

therefore acquiesces’ to the ‘incoréoration of the ethical

]
motif in this paragraph which, as the contemporary issue,
A. B - .

°
o
. r
v ¢ ‘ N . !
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remains outside his standard analysis. (This issue will be

further develobgd in the summary of this study.)

(36) Has the same law as, etc. Therefore because of
the loss involved it is permissible to give the non-Jew the
silver while it is yet day /before Shabbos begins/ undér a
job contracting agreement, with the stipulation that if he
makes a certain amount /of money/ for him from the silver he
.will give him such-and-such an amount /in return/; or,
alternatively, that the Jew lease the profit that will
result from this on Shabbos to the non-Jew, as mentioned
above. ' ! '

o
[y

&

’

Analysis

. In sub-paragraph ' 36 the formulary "therefore because"

BN -
(al ken) ™nitiates clarification. The Mishnah Berurah

i v

clarifies the phrase of the Rema "has the same law as one

+

‘who is in charge of.taxes.” Kagan in this sub-paragraph‘

emphasizes the accommodatiye possibilities of the  case

“

discussed. His suggestion is short, clear and simple.. Only

I

in the Sha'ar Ha-Tziyun 38;does he_introducé the 9omplexity

of the theme. He writes "... . and not in the case of loss,
for éxamﬁle when another" man submits silver to the
. ) }

" Gentile . . ." Although the stringenf aspect of the law-is-

discﬂssed in this Sha'ar Ha-Tziyuh, it conciudes with the

lenient possibility. _ : .o

(37) The Jew should . . . not to sit. Neither the one
who has leased it out nor his agent /should sit there/.

. The Taz writes: It is prohibited to'sit there only
where the purpose 1s to observe the nature of the dealings
conducted by the non-Jew and tp. receive a pertinent
reckoning fram him on these /dealings/ the following'day.
This 1is forbidden becaus of "Seeking your concerns”
(Mimetzo Cheftzecha), as bélow, Sec. 306, Par. 1. 1f,

148
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" however, one sits there solely for the purpose of guarding

against theft of the taxes by the non-Jew, this is per-
mitted. It is, therefore, understandable why those who have
taken a milling concession from a lord are accustomed to
place a Jew there /in the mill/ _even‘®on, Shabbos. However,
they should be careful not to speak of anything connected
with the business. (End quote /of Taz/.) Other Acharonim
write the same.

Analysis . .
In, sub-paragraph 37, the Mishnah Berura@ clarifies the

' Rema's statement that "the Jew should be careful not to sit

. beside the non-Jew on ' Shaﬁbos." This clarifjcation,

emphasizes the lenient elements\ in the Rema's gloss. -To
achieve this~purposé,athe Taz appears to be guoted verbatim.
This is indicated by - tﬂeqphrases "the Taz writes . . . end
quoté" (ad kan leshono). To further support his clarifi-

cation the Mishnah ‘Berurah states "other:Acharonim ('latter

rabbinical 'sources') write the same." .In Sha'ar Ha-Tziyun

39 they Are identified as the Geraz, Chayei Adam, Shulchan
, . P4

Shelomoh, Tosafot Shabbat and the Magen' Avraham.

An examination of the Taz text (sub-paragraph 7,

reveals that the Mishnah Berurah is not quoting exactly

1

verbatim. First, he is selective in the choice of senténces

to incgrporate. . Sepéﬁd, the statement "this, is forbidden

4

.because of seeking your concerns, ‘as below, section 306,

a

~

paragraph 1." is not found in the Taz. I have examined ‘all

\
available texts of the. Taz'and this statement is wanting.

The chafetz Thaim, while quoting éhe Taz, has evidently

incorporated the gloss of the Tosafot Shabbat.  In his

R\
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discussion of the .Taz, this 'latter rabbinical authority’

-

added this' statement, although hé also writes ad. kan

leshono. I therefore suggest that the Mishnah Berurah has

‘adopted the literary style of the Tosafot Shabbat and ‘that.

_ the phrase ad kan leshono is not intended as a direct qp§te.

M %
S .-



— CHAPTER 4
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245:  HOW A JEW WHO HAS A NON-JEWISH PBARTNER SHOULD ACT

WITH RESPECT TO SHABBOS

(Contains Six Paragraphs)

Shulchan Aruch:

1% A Jew and a non-Jew who jointly own (1) a field,
an oven, ‘a bath-house; or a %water-mill, or who are partners
in merchandise in a store: (2) if at the start, when they
entered the partnership, they stipulated (3) that the
proceeds earned on Shabbos, (4) as small (5) or as great as

they mdy be, belong exclusively to the non-Jew, and that the
proceeds earned on one /other/ day corresponding to Shabbos
belong exclusively to the Jew, (6) this is permitted.

(7) If they did not so stipulate originally, then when
they divide the proceeds, the non-Jew must take the proceeds
of all the Shabbos days, while the rest is split. In the
event that the exact /amount of the/ Shabbos proceeds are-
not known, the non-Jew must then take one-seventh of the
proceeds for himself, and the rest is divided.

Gloss: Post facto, some /authorities/ permit /the Jew
to accept his share of the proceeds even though they did not
make such a stipulation but (8) divide /the proceeds bvenly/
without defining the terms /of the division/. (...) It
appears to me that in a case where a great loss is involved
one may rely upon then.

Some /authorities/ say that all this refers only to a
partnershlp where /to fulfill the terms of the partnership/
each works (9) one day /against any day the other works/.
(eod) But where both of them, jointly, work all the
weekdays,, while on Shabbos, the non-Jew works alone, it is
pernmitted to split evenly all the proceeds with him, since
/then/ the non-Jew /when he works on Shabbos/ (10) is
"working on his own behalf, (11) nor does the Jew benefit
from the /non- Jew's/ working on Shabbos, since it is not
incumbent upon /the Jew/ to do that work. Nevertheless, he
should not accept any Shabbos earnings except (12) as part
of an overall payment in which /the profits of/ the other
days are included. (...) )

*



Mishnah Berurah

A Jew and a non-Jew, etc. Know, that where a Jew has
any enterprise or a job in partnership with a non-Jew, it is
completely permitted /for the non-Jew to work on Shabbos/ if
a stipulation is made in advance, before they enter into the’
partnership /, the Jéw saying to the non-Jew/: "You work on
Shabbos and take /profit/ in accordance with your work, be
it nuch or little. Corresponding to this, I shall work one
other day of the week and I, too, s8hall then take /profit/
in accordance with my work."? At the time of the division’
/of the earnings/, then, the non-Jew takes his income for
Shabbos, whereas the Jew, corresponding to this, ‘takes /his
inconie for his/ one day, be it much or little.

If, however, they did not originally so stipulate, and
at the time of the dividing /of the profits/ /the Jew/ tells
the non-Jew: "You take /an amount/ in accordance with your
work on Shabbos, and I, for a weekday"--this is certainly
prohibited. - ’ )
If originally they did not so stipulate, and at the
time ,of the splitting /of the profits/ they divide equally
without mentioning any terms /of the division/--this /i.e.,.
whether a division of this sort is permitted/ is the subject
of a Talmudic problem left undecdided. The Rambam rules /the
case/' s8stringently, /forbidding it/, whereas -the Rosh is
lenient. 'The Shulchan Aruch follows the Rambam's view; the
Rema_in the gloss rules, where it is a situation involving
great loss, according to the Rosh. ,

If before entering into their partnership  they
stipulated in the manner stated'above, but at the time of
dividing /the profits/ they agree to split /them/ evenly,
_this is permitted even according to the Rambam (as written
in Par. 2). ’ ’

These are the basic ideas behind the laws in the first
Paragraphs. The remaining details together with their
reasons will be explained below. '

Analysis

As Rabbi Kagan spec{fies in his introduc?ion to the
Laws of Shabbat, certain séctions‘will have prefaces. Thus,
he commences his commentary to secfion 245 wit7r\3‘psgface;

Analogous to his introduction in section 243, the Misghnah

Berurah's text here is almost an exact replication of the

Ba'eyr Heytev's preanble. " The differences suggested by
( . . -

o
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* involving great lossf according to\thewéosh.

ii

]
’

Rabbi.kagan are mostly for the purpose of clarification. To

illustrate this I will adduce thé text , of the Mishngh

Berurah with the wérds.of the Ba'eyr Heytev printed in bold.
"Know, that where a Jew has ény enterprise or job in
parénerahip with a noh-Jew, it is complgtély pernitted if.a
atipulatioﬂ is ‘made in advance before they enter int the
partnership: 'You work on S8habbos and take in accordance
with your work, be if much or little. Corresponding to
thi;;fl shall work one other day of the week and I, too,
shall then take in accordance with my work.' At thé.time of
the division, then, the non-Jew takeé his inéome for
Shabbés, %he;eaa ‘the Jew, corresponding to. this, take; one
dgy, be it.muchﬁvpr little. If: lhowever, they did not
originally so stipulate, and at the time of the dividinét
/the Jew/.tells the noh-Jew: 'You take in éccordance qith
your work on Shabbos, and I . fo; a weekday'--this is cer-
tainly prohibited. )

If originally they did not stipulate, and at the time
of the splitting they divide equally without mentioning any
terma--tﬁis is the,{subjeétﬂ of ‘a Talmudic pfoblem left
undecided. The Rambam ‘rules stringently, whereas the Rosh
is lenient. The Shulchan Aruch follows the Rambam's view;

-

the Rema in the —gloss rules, where it is a situation’

* If befére entering into their partnership they '

-4

~ stipulated in the manner stated aboVe; but at the time of .

-

Y - 153 -



dividing they agree to split evenl;, this is .pexmigggimgggg

according to the Rambam'(aauwrittegxip paragraph 2). )
These are the basic ideas behind the.laws in the first

paragraphs. The remaining details together with their

] .
reasons will be explained below." The Ba'e?r'ﬂeytev does

not conclude his introduction at this point, but rather
/

" discusses a difficulty with the text of the Magen Avraham.

As seen abéVe, a modification offered by the Mishnah
. \ (-]

Berurah is that the phrase "any enterprise or job" replaces

the Ba'eyr. Heytev's vocable “"field". * Kagan is not in

disagreement with the Ba'eyr Heytev, but rather prefers to

incdgporate the language of, the Rambam, the source of this

" law. ° Furthermore, the Mishnah Berurah prefers to diacuse

and eméhasize the problematic'ti "field" in subsequent. sub-

paragraphs and in the Bg{gr Halachah. To Rabbi Kagan, this

is especially relevant, as it involves issues concerning the

.
-

Magen Avraham.

In addition, there are twb other minor discrepancies

between the Ba'eyr Heytev and Mishnah Berurah's texts: a)

the Mishnah Berurah modifies the order in .which the Ba'eyr

Heytev presents the Rosh "and the Rambam, thus presentin§
them in their cﬁronologicél order; b) . the first letter of

: - . ¥
- the word atah in the Ba'eyr Heytev is spelled with an alef

meaning "you", while the Mishnah Berurah Qpells it with a

ayin translated “"now". T suggest'that the Ba'eyr Heytev

text is correct and the Mishnah Berurah is no moie‘gthan a

P
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printer's ‘error. An examination of the'textual‘context,uill

substantiate my argument.

(1) a field. an ‘oven, - etc. The . reason for this

* statement (why it «is necessary that they make /this/

stipulation), is, that if they do not, then s8ince from the
inception of the partnership the work was incumbent upon
both of them jointly, then if /the Jew/ subsequently tells
the non-Jew: "You work on Shabbos yourself and take all the
profits of the Shabbos day, and I shall‘correspdndingly work

.one day during the week by myself and take it (the profit of

that day) for "myself,” he is cohsidered to be actively
enpldying the non-Jew as a worker--as if telling him: "You
do work for me on Shabbos and I, ®against this, shall work
for you during the weekday period." Accordingly, /the
non-Jew/ would be his full agent. [Tosafosl ‘
Therefore, if his non-Jewish partner: does not-work

" personally, but, instead, other non-Jews, desiring to bake,

fire the jointly owned oven and pay some fee for the use of
it, the Jew may: accept from his partner the income due him
proportionate to his share, even if they did not make the
/above-mentioned/ stipulation. This. is so only as long as
he does not Laccept payment from him for Shabbos separately,
but rather accepts /the payment/ without specifying any
terms, and as part of an overall payment that includes /the
earnings of/ the other days of the week, so that it does not

constitute sechar Shabbas (profiting from Shabbos). We are,

not concerned about mar'’is ha-ayan——that it might be said he
is doing it for the Jew--since it is well known that the
non-Jew has a share in 1t. [#.2. and other Acharonim]

Analysis’ .
In sub-parégraph 1, the Mishmah Berurah clarifies

r

\Kgro'é adjudication "a Jew and a non-Jew who ‘jointly own a

.~ field .. . ." Rabbi Kagan commences with the formulary "the .

S

reason” (taam) which initiates an|analytical clarification

as ‘in the style- of Talmudic commentafies. The Mageh

Avraham, as well as’ *additional urabbinic&d*éuthprifies'

shaar achronim), are cited as the source for this

clarlflcatlon but . Rabb1 Kagan, in contrast to most of the

. previous sub-paragraphs which .we have examined, does not
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quote the latter. 1Instead, he emﬁﬂoys the phraseology and

matrix of the Magen Avraham and other rabbinical authorities .

E

to form sub-paragraph 1. For example, he includes the

Talmudical commentary Tosafot as part of the Magen Avraham's

discussion.‘ This réfé;;;ce to Tosafot -in—the Mishnah
Berurah, ,". .;. he is considéred to be actively enmploying
the<9on-Jew as a worker--as if - tellinb'him: 'You do ;ork
. for me on Shabbos opd I, againsE.this, shall work for you
p ) . ‘Jduring,the weekday~ period.' Accordingly, /tﬂé noofJew/

would be his full agent (Tbsafot)" is in reality derived

and adapted from the language of thls earlier commentary.

The Magen Avraham limits himself in hlB text to the phrase,

"he is considered to be actively employing the * non-Jew as a
14 . , ) 3
worker"

% " . LRy
o .

The latter segment-of sub-paragraph 1, aubsequept to

thg vocable "Tosafot"f\is cited from the section of the

Ba'eyr Heytev not subsumed in the Mishnah Berurah's intro-
}v' . ’ ) . &

/huctioﬁ to section 245. Although the Ba'eyr Heytev refers

to a dispute between the Magen Avraham andxthe Elya Rabba,

Rabbi " Kagan, following hi's depéndency Spon - . the Magen
. Avraham, dlsregards the polemlc by accéptlng and c1t1ng the

'an?dlcatlon of the Magen Avraham unequivecally.

-~ L}

(2) If at the start ... they stipulated. The reason
is that since the stipulation was made at the , very
inception, the duty of" performing, work on Shabbos d1d not
become incumbent from the start upon the Jew at all, so that
.the non-Jew’ 1s not his agent.

w

\
,b‘ !
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Analysis -

N

* ~ p . . '
In sub~paragraph 2, the Mishnah Berurah c¢larifies the

reason for Kgro“g condition, "if at the étart, when Ehey
ﬁnge:pd the partnership, they stipulated.” . Analogous to .
sub-paragraph 1, Rabbi Kagan commences his coﬁmentary in

sub-paragraph 2, with the’ formilary "the €§eason"‘(téém)

which initiates,analytical(clarifisation. The c}arification'
. is in accordance with the suggested éxplapatfon ofhthe ,
' 'létter rabbin}cal‘ aﬁthorities'. who;; 'basis fo%h the
accommodation is "thatféince the stipulation was made at the
s

very inception." Alghough; as stated-in Sha'ar Ha-Tziyun 19

n

the source.and the maiority of .the phraaeolody incorporated

in sub-paragraph 2 is from Rhshi& abbi Kagan' quotes almost
o, AT
-vetYbatim the Magen Avraham, who does not refer to Rashi as a
X Q ﬂ-.—

source. . . . _ : /}/' .
¢ * o »”» (’ .

(3) That' the proceeds‘earned\pn Shabbos, etc. .In the
case of a field, he must 'tell him: _"You work, BOWlng and
plowzng on Shabbog, and at harvest time you will receive an -

‘*amount‘correspondlng to your work on .- Shabbos; whereas I or
' my - agent will work on a weekday,” and I shall likewise
receive an amount correspOndlng to my day."

. .
. « . )
. -
A L

.~ Analysis ' ‘ . .
The theme of -'fieidf which wag omitted from the

“ - N -
Mishnah Berurab' 1ntroduct10n to. sectiop 24§.is descantedn

<
;

in aup-paragpqp 3. 'Kagan designates .the conditions under
which partnership is permltted with a Gent11e on Shabbat. ~
Bar the vocables "or my agent" (o shelucho) sub-paragraph 3,

' « b
as. footnoted in Sha'ar Ha—T21yun 3, ig a direct quote from
[ o N - N
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‘rather gdits‘this commentaryi

T
o p .
a )
.
0‘ o
- S .

i ) ) . .
the Magen Avraham, sub-paragraph 2. The MbgeB Avraham,. who

_adapts tﬁe'cphraseology of the Bet Yosef, omits this phrase;

‘the Mishnah Berurah reinstates it in his text. " Kagan ih

sub-paragraph 3, does not dispute -the Magen Avraham’but .

L]

o

Ld

(4) As small, etc. For, since they do not make a
;eckonlng with.each other over taking equal shares, they are
thereﬁore not partners at all for Shabbos and Sunday, but
only for the other days. . ) .

This excludes '‘a case where at the time of agreeing on
the conditions /of the partnership/ he stipulates with them
that when subsequently they make a reckoning, the profit is

to belong to the two of them ewvenly. This is forbidden

since then, necessarily, he becomes his partner for the
Shabbos days as well.

- Analysis

+

1 (=2
In sub~-paragraph 4 the Mishnah Berurah ocontinues to

u

discuss the segment of the  Ba'eyr. Heytev omitted from the

introduction.  Rabbi Kagan, 1in contrast to his prior
discourse on this theme, here 13 not exp11c1t when pre-
senting his deliberation. , The Mishnah Berurah, in sub-

s
paragraph "4, discusses the Ba'eyr Heytev's adjudlcation that

*§tates "agreeing on the conditions /of partnershlp/ he

\

stlpulates with them that when suBBequently they make the

'reckonlng (h;tnu-yavo u 1'chesbon shavehf. Rabbi Kagan

bases this stgpement upon the Magen Avraham.’ At firat, the

Ba'eyr Heyteé suggests the accommodative view‘but concludes,

©

"the .Magen - Avraham, in 3ub-paragraph 2, did not write this.”

’

The Mishnah Berurah, retalnlng its loyplty to the text of

the Magen Avraham, althOuéh adoptlng the stringent view of
158 .
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v . Kagan's own ruling, develops the decision of the Maggn
) ) .
- Avraham. To emphasize his view, the Mishnah Berurah

v

ucontraats the Ba'eyr Heytev's list of rabbinical authorities

with additional sources. In Sha'ar Ha-Tziyun 3, ‘employing
, . .

the.-asoﬁrces discussed by the 'latter rabbinical .

. ‘ )
‘ ) authorities®, Rabbi Kagan directs the reader to a later

» o .
gsection of the Shulchan Aruch, Yoreh De'’ah, and cites the

Shach's and the Taz's interpretation of the Magen Avraham.
\ \ .

o hY

The reference to the Taz in Yoreh De'ah is -offéred to

contrast his commentary on section 245 sub-paragraph 4. To
. ‘l - M

S of the Magen.Avraham,; the Mishnah Berurah writes in Sha'ar,

v Ha-Tziyun 3, ". . . and the Taz there adjudicates tpis way";
. _ ) . 2 s .
» as Rabbi Kagan wants to understand the Magen Avrakam.

. Throughout the sub—pafagraphs of section 245, the

. \
-+ Mishnah Berurah hhas pgoffered the reader an analysis of: the

Shulchan Aruch's laws with no explacit reference to his
< -
‘social reality. There is no doubt that these laws had a

". bearing upon the Chafetz Chaim's social environment, ,but he

Kl

1

. , . ,
from.' his prior legal structural pattern. I suggest that
. Rabbi.Kaganf even in the instances when the adjudications

are relevant to his social reality, sanctions’ the stringent

\view when he is conscious of alternate opinionas offered to

the Jew to bypass the more rigorous puling. For example,

[

!
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étrengthen his stringent ruling and ekplLin the adjudication-

does not emphasize the accommodative views, thus deviating
! . '

. . one finds the Rema's accommodation in paragraph 1, of "it -

;e

-
f



appears to me that in a case where a great loss is involved
r .

. one may‘rely upon them" (i.e. dpon the Magen Avraham). . This

9 halachic pattern thereby allows Rabbi Kagan to remain loyal

»

to "his" ‘latter rabbinical.-authoritiés' as the Magen
Avraham, while still taking inte‘aééount the reality of the
halachic observance in his society. Sub—ﬁarqgrapb 4 is an
example of the stringent direction, while further illus-

trations of"acéommodative solutions will be offered in

‘subsequent ‘sub-paragraphs.=* ‘ ~

n »

(5) Or as great. Now, if subsequently; at the time
of division /of the profits/, they make a reckoning, saying:
=« "How much have you taken /for your work on Shabbos/? I /,
though, /. have taken little /for the day I, ‘worked alone/.
Let wus split the remainder 8o that we will both end up
evenly," * the view of the M.A. is to rule in accordance with
the view of the Ra'avad who is stringent /and forbids .this/
- because, in retrospect, it- now- becomes apparent that the-
original stipulation. was a mere subterfuge. Others, °
however, rule leniently since originally they did make a
stipulation. (See E.R. who algso discusses the matter at
length and finally concludes: that /any ruling in/ this
requires further study.)

N A o

“

Analysis

In sub-paragraph 5, the Mishnah Berurah continues with

his discussion of sub-paragraph 4, concerning "on condition”

and "reckoning" (hitnah, cheshbon). Hére, in sub-paragraph

5, he emphasizes the .consideration, "now, if subsequently,

4

' at the time of d§visioﬁ." Although Kagén now. proffers ,the

reader the accommodative view,. he is “~confronted with the

o Magen Avraham's stringent ruling. Following his literary

X C- :
style, ‘'he ;firat elaborates upon the law of the Magen

an i q
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Avraham, citing additional rabbinical auéhorities and their
. reasons .for their decisions. Subsequently, the Mishnah

"Berurah briefly mentions the "others, however, /who/ rule

: ‘
" leniently" (yesh mekilim). Only a foothote reference in

Q Sha'ar Ha-Tziyun 4 ligts those who hold this view. In the J
Mishgsh Berurah text itselfz-Rabbi Kagan }é}ers to only oﬂe
adherent of the ' lenient view, -the Elya Rabba. Kgban
| concludes “the ’sﬁB-paragraph with a 'proqlamation of his
. ! b yadjudicative ffqg;rat;on: initiated by théiformulary, "this

requi;es further study" (tzarich iyun).
This uneasiness by Rabbi Kagan is further illustrated

in Sha'ar Ha-Tziyun 4;' "former" and early rabbinical

authorities are offered as references to -substantiate the
" lenient view. This péttefn'ié only used by Rabbi Kagan when
he is concerned with a égnsitive subject that féquires

"strong backers". Rabbi Kagan concludes Sha'ar Ha-Tziyun 4

N
»

' with his own analysis: ". . . And 8o the Taz there /Yoreh
De'ah/ is stringent in this and he contradicts his _words
here in® sub-paragraph 2, so writes the Tosafot Shabbat.

Examine the Peri Megadim- that answers /this cbhtradiction/
- \ N 0

problematically.” This is a further example of the Mishnah

. -
¢ e

Berurah's hesitation.

L

Suﬁ-paragraph 5 is fpfmed by using the phraseology of

the 'latter rabbinical authorities' as the Taz, Magen

Avraham, Tosafot Shabbat and the Geraz. For ‘example, the

sentence "now, if subsequently, at the time of the division,

o
4 . J
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they make a reckoning, saying ‘How much{/have you
taken . .' ." is8 guoted from the Geraz.- The éubsequent

phragse. ". . . I \heve, taken liﬁtle. Let' us split the

~
3 -

remainder . . ." is ebe Magen__Avraham: "« « « In retro-

spect, it now becomes abgarent that the original stipulation
was a mere subterfuge" igifrom the dommentaries of the Taz
!

and the Tosafot Shabbat. / o,
/ ' .

{6) This is permitted. 1I1f, subsequently, the profits
belonging to each one for his *day cannot be determined--as,
for example, in ‘a storé--they may, even to begin with, spllt
/the profits/ evenly,/[M.A., citing Ralbach]

/

-

‘Analysis

In suh;éaragréph 6, the Mishnah Berurah explains,

Karo's accommodation stated in paragraph 1. This sub-

paragraph quotés almost verbatim the ;ccommodapionh of the

Magen Avraham, and pefmitS'dhg to "split the profits evénly"
. .
(lachalok b'shaveh) if it "cannot be determined" (v'im lo

nedah). ?he Mishnah Berurah omits the Magen Avraham's

phr se "Sabbath salary"” (mascoret Shabbat) and inserts "the .
; \

pro its belonging to each one for his day cannot be deter-

mined . . ." Through this editing Rabbi Kagan preserves his

) § .
literary style to clarify the Magen Avraham's ruling

whenever he feels this is necessary.

Adjacent to the phrase ‘they may"”, the Mishnah Berurah

places a footnote reference, Sha'ar Ha-Tziyun 5. 1In this
footnote, Rabbi Kagan continues to develop his ‘accommodative
view\and appends a further consideration: ,Qt seems in this
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case the Israelite may°'force‘-the non-Jew to divide the
gzgf{zs equally .. ." . This suggestion is not discussed by
the 'latter rabbinical-authorities' generally cited in the

Mishnah Berurah commentary.

.0 »

(7) . 1f they did not so stipulate originally. This is
phrased without /mention of any additional/ specification to
indicate that it is prohibited /to divide evehly/ where they
did not make a stipulation even where he did not tell him:
"You .work on Shabbos and I on a weekday," or even where at
the time of division /of the profits/ he does not mention

/anything concerning the income from/ Shabbos to him but
wishes to divide /the, profits/ with him equally without
specifying any terms /of the-' division/--even then it is
forbidden, since they did not make the /proper/ stipulation
before entering into the partnership. X N
Analysis s

K

In sub-paragraph 7, the Mishnah Berurah clarifies

Karo's phrase "if they did~not stipulate originaily.“ Kagan

emphasizes by stating, ."this is phraséd without specifi-

cation to indicate . . .", that this sub-paragraph only

clarifies the Shulchan Aruch's stringent ruling. Karo's

1 '

adjgdica;ion is disputed among the rabbinical apth&rities,

Kagan, through his

such as the Bet Yosef and the Rema.

clarification, preserves his literary strategy that defines

and clarifies the Shulchan Aruch but at the same t?me
cénveya implicitly that'hedfavours thg accommodation of éhe
Rema, the adjudicator of Ashkenazic Jewry.

The phraseology of sub-paragraph 7 is adapted from the
'lattgr rabbinical autﬁorities', especially the Tosafot

Shabbat, sub-paragraph 3. \

- .
¢ '
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(8) Divide without defining the terns. I.e. at the
time of the division /of the profits/ the “Jew does not
mention /the income of/ Shabbos to him by saying, "You take
corresponding to your day of work on Shabbos, and I will
take corresponding to my day of work on a weekday, " but

“rather, they split equally without specification of any
“terms /of the division/. ’

The case in discussion refers, too, to where he did
not tell him beforehand: "You work on Shabbos, and I shall
work on a weekday as a counterpart to your work"; rather,
the non-Jew did /the Shabbos work/ on his own, not as a
result of any order of /the Jew/. For otherwise, all of
this wolild be forbidden according to every view, for /the
Jew/ would .thereby have demonstrated that /the non-Jew/ was
working against this on a weekday—~81nce from the start the
work was 301nt1y incumbent' upon the two of them.

Bear in mind that this entire Paragraph deals w1th a
case where the Jew and the non-Jew are partners in the oven
or the bath~-house itself. Where, however, the non-Jew has
no share in the oven itself but merely receives a part of
the profit 1in exchange for baking and firing the oven, some
are of the opinion that here even if he stipulates from the
beginning, "You take your share on Shabbos /i.e., all the
income of Shabbos/ and I /will take the income of/ .one day
during the week," this is of no avail. For since the oven
itself belongs to the Jew, this is the equivalent of /the
Jew/ renting out his oven to /the non-Jew/ for Shabbos, in

‘return for which /the non-Jew/ must fire the oven for him on

one of the weekdays--and it is forbidden to accept Shabbos
profits. See M.A. who concludes that it is proper to heed
this view and be stringent accordingly. .

But this refers only to where this is not part of an
overall arrangement. Where, however, it is part of an
overall arrangement (as for example, if he tells the baker:
"You take /as your share/ two or three days' /profits/ and 1
shall take /for my share/ two or three days"), this is
permitted. if he made this stipulation at the inception of
the partnership. _

Some Acharonim, . however, hold:- that where the non-Jew
has no share in the oven itself, it is not required that
they initially make a stipulation, since /the profit/ is
part of an overall payment.

, -

Analysis . >

In sub-paragraph 8, Rabbi Kagan interprets the Rema's
accommodation, "post - facto, some /authorities/ permit/ the
Jew to accept his share of the proceedéhevén-though they did
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not make such a étipulation but.divide the 'proceeds evenly
>without defining the terms/ of the division . ..." This"
Qub-paraéraph des not quoté verbatim Fhe 'latter rabbinical
‘authorities'. Opening his commentary with, the formulary
"i.e." (dhinu) Kagan interprets the law and explains under

.

what conditions the ‘Rema s8tates his. 1lenient: opinion.

Following his literary étyle the Mishnah Berurah in sub-

s

paragraph 8 employs the phgaseolbgy of the ‘'latter rab-

e

‘binical authorities' who have themselves ‘incorporated the
language of a 'former rabbinical authority', the Rosh. Even
X ~ ‘ o

though the terminology is similar and the topical structure

is that of the Magen Avraham, this sub-paragraph, in

coptrast to earlier sub-paragraphs, isiintroduced geparately
by Rabbi Kagan. Evidence of this suggestiogicén be found in
'the formulary "bear in mind" (da). As I have arguéd/abo;e;
this formulary is not copiea' from .an outside source, but’
rather comes to initiate Rabbi Kagan's own adjﬁdication. |

Sub-paragraph m8 is divided into’two”segments. The
first stipdlaées two stringent. conditiond for the Rema's

ruling. " In the Beyur‘Hélacbah, Rabbi Kagan discusses in

dé;ail thg reasons ' for his adjudicationi To support his
decision for the stringent ruling the Chafetz Chaim feels it
necessgary to deviate from his adjudicative pattern that is
baséd upon 'latter rabbinical autho:}tiea', and EO'QDO?& and‘
discuss the Babylonian_Talmud and 'former rabbinicafﬁﬁ

~

“authorities'. Furthermore, in the Beyur Halachah, he
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reveals ﬁo the reader part of his halachic .preferences; to
seek acquiescence in the opinions of the rabbinical author-
ities rather than dispute. He writes ". . . and according
to my opinion . . . Why say that Rabbi Yerucham should
dispute with all?' Rather the opinionlof Rabbi Yerucham is
. to explain . . ." Through the opinions Rabbi Kagan offers
in the fir;t segment of Bhb—paragréph 81 acquiesence is
reached between the rabbinical\‘adthorities in their inter-
pretaﬁion of the case under discussion. Q - .

As mentioned above,-the latter ‘segment of sub-para-

graph 8 initiates the Mishnah Berurah's édjudication\of the

halachic problem discussed. Kagan, following the topical’

structure of the Magen Avrghpam, analyzes the halachah
- concerned with the case "where the non-Jew has no sha}e in

the oven itself.” The Magen Avraham's complicated analysis

of the rabbinical authorities is simplified and clarified by

the Mishnah Berurah. Although Rabbi Kagan writes,

Y

"+ « . see the Magen Avraham who concludes that it is proper

-

to heed this view and be stringent accordingly"; he con-
‘tinues to emphasize the accommodative possibilities that are

found in the Magen Avraham's disciussion. Thus the Chafetz

'Chaim\preserves his loyélfy to the Magen Avraham and is able

to conclude this segment with the lenient option.

Kagan's desire not to contradict the Magen Avraham is

further expressed in Sha'ar Ha-Tziyun 7, where the Mﬁéhnah

v Berurah writes, "even according. to the Magen Avraham it is

3
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" the Elya Rabba, Peri Megadim and Yad Efrayim.

not spetifically nécessary to specify a condition . . .",

and he continues ‘'to explore the accommodation. 1In addition

he turns -for support to the 'latter rabbinical authorities’,

A

(9) One day. For then, s8ince the Jew works /alone/
every Sunday, the non-Jew is considered his appointed agent
to work for him every Shabbos day. For this reason, it is
necessary that he stipulate at the start as explained above.

The Acharonim write that the same  holds for a case
where, the non-Jew gives the Jew money with which to. do
-business on weekdays, while he" himself does business with it
on Shabbos. It is then forbidden for the Jew to receive any
part of the profits "earned on Shabbos--unless the Jew

_stipulates with him originally that /working on/ the Shabbos

day is not at all to be incumbent upon him. Otherwise,
since this work is incumbent upon the Jew and /consequently/
the non-Jew will be acting as his agent, it is forbidden.

Analysis

In sub-paragraph 9 the Mishnah Berurah “clarifies and

Ly

glosses the Rema's statement: "some say that all this

refers only to a-partnership where /to fulfill the terms .of

the partnership/ each Qorks one ‘day.. .« o As in sub-

paragraph 8, in sub-paragraph 9 the Mishnah Berurah follows

the topical pattern and phraseological style of the Magen
Avraham. To illustrate this point I will gquote the Mishnah

Berurah while underliﬁing the pﬁréses of the Magen Avraham.

"For then,‘since the Jew works /alone/ every Sunday the non-

Jew_isy consJ;ered his appointed agent to work for him every

- Shabbos day.| For this reason, it 1is necessary that he

stipulate from the start as explained above.

[

e St 167 .. -



‘§

The Acharonim write that the same holds for a case

where the non-Jew gives the Jew monéy with which to do °

business on weekdays,‘while he himself does business with it
on Shabbos. It is then forbidden for the Jewﬂto receive any
par£ of theq'profits earned on  Shabbos--unless the Jew
stipulates with him o}iginally that /working on/ the Shabbos
day is not at all to be incumbent upon him. Otherwise since
thi§ work is incuﬁbenp upon the Jew and ’/cénsequeptly/ the
, . . .

non-Jew will be acting. as his agent, it is forbidden." An

examination of the Mishnah Berurah shows that, in addition

to similar phraseology, Rabbi Kagan's commentary claims to
’ \ ﬁﬂ A

N

. e

follow and clarify the same literary structure of the Magen

Avraham. 4, :

)

Although the second - ségment of sub-paragraph’ 9,

L3

comménéing with "the Achronim",  does‘ not appear to be

"directly related to the Magen Avraham, Sha'ar Ha-Tziyun B,

which footnotes this segment, refers the reader to the Magen

Avraham; thus the Mishnah Berurah is a clarification of the

Magen Avraham.. It is interesting to note that Rabbi Kégén‘

>

does not include in his refererice the.Toséfo; Shabbat -and

‘thée Elya Rabba, ‘both of whom .offer the same " ruling.

Furthermore, the concluding sentence of the Mishnah Berurah,

". . .78Bince this work is _incumbent ﬁpon the Jew and
/congsequently/ the non-Jew will be actihg as his agent, it

is forbidden", . is found verbatim in the Tosafbﬁ\ﬁhabbat.

&




The second ‘segment of sub-paragraph 9 glosses the

ruling of the Rema. This addition of the Mishnah Berurah is

only alluded to in the Magen Avraham, -therefore Rabbi Kagan
prefers to attribute his adjudication to additional 'litter

Y N .
rabbin%&ai authorities', the 0lat Shabbat and the Knesset

. eHa-Gédolah. As discussed above, the Tosafot Shabbat and the
‘ I

-~

Elya Rabba are disregarded. 2

This latter segment is concerned witﬁ the problém of a
Gentile who furnishes a Jew with working éapital. This
topic is not a ﬁajor theme of the 'lﬁttér rabbinical
% | authorities' in section 245, yeﬁ. Rabb¥®-Kagan decides tq
emphasize it :and to issue a' str%ngen%/ruling.. I suggest

that implicitly the Chafetz. Chaim is concerned with such

dependency of the ng upon the™ Gentile, especially in the
4, N ! . . ~ 5

. East European , society where the boundaries between Jews and

' 2
Gentiles were be1ng threatened. Furthermore, to lend weight

4 14

‘ ' to this stringent ad)udlcatlon the term 'latter rabbinical

authorities' is used. ‘This is in accordance with Kagan's

"@" halachic,pattern suggested in section 247 sub-pa;agrabh i3.

: - X ki
(10) Is worklng on his own behalf. On account of his
share. For he is then like a profit-sharer /in a field/,
who is permitted /to work/, as far as any actual violation
of law is concerned (as explained above, at the beginning of
Sec. 243), since he is deemed, because he receiyes a shqre
of the produce, to be working on his own behalf, the Jew's
share being thereby improved merely as an 1nd1rect result.

The same holds true here.: >
Even though there, /in Sec. 243, Par.l,/ it is for-
% bidden /to give it over to a profit-sharer/ in the case of"
an oven because of mar’is ha-ayin- (in that people will
suspect that /the non-Jew/.is /the-Jew's/ hired worker), in

~
L

—_— - . —
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our case, however, there is no problem of mar'is ha-ayin,
Bince it is generally known that the non-Jew has éfshare in
B > it. :

3

Analysis . . . . I

[N \ A

In sub-paragraph 10, the Mishnah gg;u}ah continues Lo

. ’ clarify the Magen Avraham's interpretation of the Rema's
. wyadjudication. The phraseology ig interspersed witﬁ the

Mishnah Berurah's explanations. Furthermore the lexicon of

the Tosafot Shabbat is found: in this -sub-paragraph. To

illustrate thls b01nt, I will ‘copy sub-paragraph 10,

underllnlng the iosafot Shabbat and prlntlng the Magen

r

Avraham in _bold letters. "Qn account of his share. For he

3 . K]

jis then like a profit-sharer who is permitted /to work/, as

far -as any’ ac£531 violation of law is concerned (as ex-

Ay

plained above, at the -begqinning ef Sec. 243), since he ia\

deemed, because he receives a share of the produce,'to be

working oh his own behalf, the Jew's 'share .being thereby
. .

7

improved merely as an indirect result. The same holds true

-
>

here.’

Even though there. it is forbidden ih the case of an

v - o

oven because of mar'is ha-ayin, in our case, houever, there

is no problem of mar'is ha-ayln, since it is generally known

=

that the non-Jew has a share in lt.

" The Mishnah Berurah's clarification in- sub~-paragraph

-~

10 emphasizes the accommodative possibilities of the law
concerning where- both Gentile and Jew "jointly work all the

. Q - n by M -
- week, while on-Shabbos.the non-Jew works algne."

': . < o ’ e 170
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- oo (11) Nor does the Jew benefit, \etc. I.e., such

benefit'as he derives from: /the non-Jew's work/ is merely an

"indirect benefit, since the non-Jew is not doing his work in

order to ‘benefit /the Jew/——whlch would make him his agent

for this. For since it is nof "at all. incumbent here upon

i the Jew® to ‘work on Shabbos--for on weekdays ‘both of them

. fire it, and on Shabbos the non-Jew does not have the right

’ _to force him to work with  him, he is therefore certainly
conaldered to .be workung on his own behalf.

‘3%
R4

(12) As part of an overall payment. For otherwise it °
s . appears like sechar Shabbas.

§ - . lr) . * 1 . . < .
. . ) . t . :
. . Analysis . .
N > - - 3 . ) - . Iy

i

.- In sub-paragraph 11 the Mishnah Berurah; initiaﬁed by

. dforh\ulla’r'y "i.e." (ratza lomar) suggests his own inter-
. 2 L% . . <
.\\lv/)} /o pretation of ' the Rema's 'law. Kagan is‘not in dispute with

’ . . 'the !latter rabbinical authorities' ' but appends the
- ° ' d *
k] ’ Q 4
rabbinical :sources generally prevaleht in- the Mishnah
Berurah commehtary. ; . o e

~

To form thls ysub paragraph the _Mishnah Berurah

2

eﬁploys phrases\ and permlnology of the rabb1n1ca1 sources'

. - A
A ' related to thls theme. For example, the phrase “for since
¢ . at 18 mot all 1ncumbeht here upon, the Jew" " is’ a quote from
}
! . the Yad_Effaylm; a 'latteér rabblnlcql authority' printed in

x

" the standafd _e&itions of -the Shulchan Aruch. Furthermore,

PERY \

7the 9entence, "the'noh-Jew does’ not. heve the }iéhtﬁto force
him tp éork wigh him,'he is there eerhaiﬁi& considered to he
;fé;hing on.his own behalf"! is a:difect duote of the Levush’
- " and the ggggg."f ' | . |




o

‘,}; “

' 1

]

%

This clarification’ initiated by the Mishnah Berurah is”

inteﬁdéd‘to enphasize .the acéommodation of the Rema.
Sug-paragraph 12 continues the litegary style of sub--
paragraph liL It e*plains why fan overali. paynment"”
(b'hg}laah) is a requirement for the Rema's accommodatién,
"but where both of them, jointly, work all the wegkda;s;
while on Shabbos the non-Jew works alone, it " is
permitted . . ." Aléhough;REEEi;Régan offers ;o sources for

I~

his clarfficétion of gub-parngfaph 12, he.. .quotes Rabbi

Nissim, the * former rabbinical authority’ referred by the

a

" Shulchan Aruch, as the source of the ruling. It is inter-

-

esting to note that the phrase that composes sub-paragraph

12, "for otherwise it appears like sechar Shabbos", is not

”’ 1

fougd'in R%pbi Nissim's commentary of the Babylonian Talmud

Shabbat, as cited by the Shulchan Aruch, but rather in his
. Y

commentqrx to the Babylonian. Talmud Avodah Zarah, the

Al Y

alternate source of this theme.

Shulchan Aruch
5 LI
2. Where at first they did so stipulate, if sub-
sequently, at. the time of the division (13) the non-Jew
consents to Bpllt evenly, thlB is permltted. -~

.. Mishnah Berurah

(135 The non~-Jew consents. I.e., the share earned on

- Shabbos (concerning which they  had agreed /that it belongs

to the non-Jew/ regardless of whether it be large or asmall)
exceeds that of the one weekday belonging to the Jew, and at
the time of division. /the non-Jew/ agrees to Bpllt /the
earnings/ evenly.

We nevertheless  do not deem this retroactlve ev1dence
proving the non-Jew to have been the Jew's agent with

3

172



respect to the Shabbos work. Rather, we consider the
non-Jew to be merely giving him a gift, since at the start
they had stipulated that the /earnings of the/ Shabbos day
belong to him alone.
N v All this, however, holds true only in a case where the
non-Jew's willingness “to make an equal division was
expressed in a general manner, not as a result of the
calculation of ‘the income of the two days.

1f, however, it resulted from such a calculation (the
Jew tells the non-Jew at the time of division: "You have
-received 100 zuz on Shabbos, whereas I have received 50 zuz
on the weekday; accordingly, compensate me for my deficit"),
and the non-Jew accordingly agrees to make up for this /by
making an even division/, I have already written above, in
sub-Par. 5, that there are various oplnlons for this.

Analysis . '
In sub-paragraph 13, the Mishnah Berurah interprets

Karo's law "where at first they did not stlpulate, if
spbsequently, cat the time of the d1v1slon, the non-Jew
consents to gplit evenly, this is permitted." Rabbi Kagan
continues - his 'grouping"'style and commgqcés with the
"i.e.

formulary " (ratzah lomar) “which initiates inter-

s
+

pretation of Karo's text. Furthermore, correlating to sub;'
paragraph 11, this forﬁhlary suggests Rabbi Kagan's own
terminology is impleménted to form this aub-paragr?ph. This
term{nology is reconciled with the lanﬁhaée\\syployed by the
'1'1a£ter rabbinical authorities'’ éoncerned with this topic;

For example, the Mishnah Berurah's statement "if, however,

it resulted from such a calculatlon (the Jew tells the non-
J7w at the time of division: 'You have received 100 zuz on

Shabbos, threas I have received 50 zuz on the weekday;

-

. agcordingly, compensate me for my deficit')", is analogous
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to the wordinq of the Taz, who in turn has adopted'his
séatement from the Bet Yosef.

The Taz, sub-pgragraph_2. discusses the lenient and
stringent positions that relate to the tapiq‘df'”stipulated"
(hitnu). Kagan, followiné h?s - literary pattern, is only

interested in interpreting the decision of Karo ashstatgd in

garagraph 2 of section 245. Alternaéel&, éware of the

; dispute discussed by the Taz, the Mishnah Berurah proffers a

detailed ekplanation of ‘Karo's resolution without reference
to the other opinion.

The latter section of'sub-baragraph 13 is concerned

S ﬁith the law of "calculationi'(chesbon)§ Kagan, preserving

his  literary style, subsumes this discussion within his

-

dommentary, as it is part of the deliberations =of the’

'llatter rabbini¢al authorities' such as the Taz. The

4

Mishnah Berurah does not conclude with his adjudicatioﬁ, but

e

rhther refers the reader to his assertation in sub-paragraph
" - 5| of this section where "there are 'various opinions for
| this." This literary structure is furtﬁer suggested by the
farmulafy "i.e." (ratzah lomar), where the law is identified
¢ aL Karo's and pot necessarily in .agreement with Kagan and

other 'latter rabbinical authorities'.. ' 4

In sub-paragraph 5 I have argued that Rabbi Kagan was

confronted with the dilemma of the Magen Avraham's stringent

\-_.,Ar. R
view and his own preference for the lenient adjudication,

~ -

thus adopting “a literary style which avoids this ‘conflict. -

174
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The Mishnah Berurah here, as he was able to do in sub-

‘ paragraph 5, continues to avoid this predicament of confron-

¥

fation with the Magen Avraham, and refers the reader to his

discussion in sub-paragraph 5.
Shulchan Aruch
3. Where at the first they did not make such an

agreement, /the matter/ can be rectified (14) by having the
seller return them the sales-price for the land, or by their

‘'selling it to someone else, and the re-buying it in partner-

ship, making, at- the time of re-purchase, the /proper/
stipulation.

If they formed a partnership in a store w1thout making
the /proper/ stipulation, then each should take back his
share, cancel the partnership and then re-form it, making
the /proper/ stipulation at its inception.

If /they/ accepted the land to work it /as profit-
sharers/ in partnership they should cancel the partnership,
have each forgive any claims on the other, and then re-form
the partnership, making the /proper/ stipulation at its
inception.

Gloss: (15) If /the Jew/ desires to lease the non-Jew
his share on Shabbos or to hire him /to work on Shabbos/ as
a job contractor, this 1is permitted. For just as it was
explained above, at the end of Sec. 244, that with respect
to /the collection of/ taxes and coinage this is permitted,
all the more so is it permitted here, where a partnership
wzth the non~Jew exists. -

| e ; Mishnah Berurah ]

Ve (14) By having the seller rettn them. In Choshen
Mishpat it is stated that a new act of acquisition is now
required to return possession to -the seller. It is not
enough here that he return him the money and the sales
contract. (See there, Secs. 189 and 194, with respect to

- acquisition by a non-Jew.)

Analysis -
In sub-paragraph 14, Rabbi Kagan glosses Rabbi Karo's
law concernéd with the case of "when at first thef'dié nét
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!
make such.an agreement.” This gloss instructs the reader of

additional stipulations to rectify and permit the situation
discussed in paragraph 3. -

Although Rabbi Kaéan does not cite references, his

B .

source is the Magen Avraham, sub-paragraph 7, who writes

"note the Hoshen Mishpat, Section 189, that he needs a new,

]

act of ' possession, and note there Section 194 regarding an
act of possessionmby~a_non:JewLﬁkumfurthermorg, the Mishnah
Berurah's terminology .is almost adopted verbatim from the

. J" ? )ﬂ
‘'vernacular of the Tosafot Shabbat, - sub-paragraph 7. The

only. addition ﬁade "by the Misknah Berurah is the word
"ﬁoney", while he excludes from the text of the Tosafot

Shabbat, the words "the oven or bath—houaé",‘which ig found

after the phrase "is required to return pOBBeasibns to the -

¥ o
seller.” Thus Rabbi Kagan is able to express his dependency

upon the Magen Avraham, bututo, embrace the more elaborate

and detailed analysis of the Tosafot Shabbat.:-

3

v
-

find great difficulty in wunderstanding why this should be

permitted. For it is not analogous to Sec. 244 /Par. 6/

where such a case is permitted only on account of loss.

The M.A. explains this finally by saying that here we
refer, to a case in which he hires out his share of the
Shabbos /profits/ to him as part of an overall arrangement,
‘(i.e., he rents him all of his /entire share in the profits
of the/ Shabbos days together with two or three weekdays) so

" that there no longer. exists any problem of sechar Shabbas
(profitting from Shabbos). The job contracting permitted
refers likewise to a situation in which he did not specify
/any work to be” done on/ Shabbos with regard to the con-
tracting, but phrased it generally: L "Whenever you will of

yourself do work, and will earn such~-and-such an amount for

(15) If /the Jew/ desires, etc. See M.A. and Taz who

N

‘me, I Bhall givé™ you ~such-and=Buch , and> amount:®° The -~

principal point, then, which the Rema intends to teach.-us is

. ¢
1
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that we are not ‘concerned here with mar'is ha-ayin (i.e.,
that it will be suspected that /the non-Jew/ is working for
the Jew) since it is widely 4 known that the non-Jew has a
share in it, That which /the Rema/ states, "Just as it was
explained /above, at the end of Sec. 244/," means: Just as
in that case we are not concerned about mar'is ha-ayin~-all
the more 8o here, where there is no mar'is ha-ayin at all
since it is in partnership with a non-Jew.

) Similarly, the Taz concludes that in halachic practice
such a case is permitted only as "part of an overall arrange-
ment. But even‘in such a case, one should be careful not to
discuss anything concerning the deal with the non-Jew on
Shabbos, as Acharonim state at the end of Sec. 2447

ps o

' Analysis -

.In sub-paragraph 15, the MishhahlBerurah discusses the

Magen Avraham's contention with the Rema's adjudication, "if

/the Jetw/ desires to lease the non-Jew his share on‘Shgbbos
or to hire him /to work on Shabbos/ as-a job contractor, .

this is permitted." Rabbi Kagan, confronted with the

rd
!

accommodatidn of the Rema _and the contrary stringent

opinions of the Magen Avraham and Taz, elects to side with

P

the latter two. To further strengthen this preference, the

Geraz is cited in Sha'ar Ha-Tziyun 11 _and interpreted to

concur with the Magen Avraham and the Taz. The Mishnah

Berurah's desire to accord with the Magen Avraham and the

Taz is furtlier evidence to the structure of his adjudicatory

pattern, as well as his dependency upon the Magen Avraham.
Thus Rabbi Kagan's adjudications concur with the decisions
of the popular and accépted 'latter rabbinical authorities'

such as 'the Magen Avraham, Taz, Tosafot Shabbat, Geraz etc.

who lived a , century earlier. . A%though contrary to his

. e - R NP T
accommodative halachic preference and the views of earlier

—
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'latter rabbinical authorities' such as the Rema, Rabbi
Kagan elects to follow the adjudication of these later,

'popula?J_ authorities, thus implicitly he expresses ~an
adjudicative principle in the structure by which he forms

7

his halachic decisions.

Alternately, the Mishnah Berurah's preference for ﬁhe

lenient opinion ﬂLes not allow him to'completely reject the

péssibility pdfélude to the accommodation available. Raﬁgsi

than presenting the stringent law of the Magen Avraham and

Taz as decisive; Pe offers his discussion of their adjudi-
cation. ~ This style: of discourse is initiated by the

formulary "see . . ." (ayen).. Rabbi Kggan further states

this purpose in his@;statement, "gsee the Magen Avraham and

. Taz, wﬁo find great difficﬁlty in 'understanding why this

should be permitted.” Furthérmore, the Mishnah Berurah .

-

chbbses segments of the Magen Avraham which discuss under

v

what circumstances‘the accommodation is permitted, while the
cases of greater stringency, which are "not permitting even
in Lhe case of g}eat loss" are only considered in the Sha'ar
Ha—Tzizﬁn 12. The discussion of the more stringentxcaee§ in

the Sd;’ar Ha-Tziyun 12 also remain evasive when Rabbi Kagan

concludes., "see the 'latter rabbinical authorities' Tosafot
Shabbat and the Peri Megadim and the Levush."
The phraseology of sub-paragraph 15 suggested by the

formulary "see . . ." (ayen), is that of Rabbi Kagan. The

&



form of this sub=paragraph

Geraz, sub-paragraphs 13-14.
‘It is important-to note,

‘analyaia of section 245, that

his commentary on this section

\

is analogous to that of the

for the purpose of my future

the Magen Avraham completes -

at this pointi

Shulchén Arﬁch

4. A Jew may give a non-Jew money’with 'which to do

business, and then, even though the

with it on Shabbos, may split

is. ,
Gloss: But this is true

/as a consequence/ the Jew must do business /with the money

on one other day/ equivalent
Shabbos, (19) it is forbidden.

non-Jew does business

all the proceeds with ‘him
evenly, (16) since this .work is not incumbent upon the Jew
(17) so that we should say that the non-Jew is acting as the
Jew's agent (18) nor is it visibly evident whose business it

6hly where the non-Jew alone
does business with the money. If, however, each one
_alternately ‘does buszness /with the money/ for one day, and

to what the non-Jew does on

(eoa)

~ hs for the Jew who- has a pawn received from a non~Jéw,
see below, Sec. 325, Par. 2 and Par. 3. -

Mishnah Berurah

(16) Since this work is not, etc. But,
incumbent upon him, - it would”be forbidden by law--as stated
in Par. 1, that where he did not make a /proper/ stipulation

it is forbidden.

Analysis

t
if it were

N

In sub-paragraph 16, Rabbi Kagan explains the logic of

»

Rabbi Karo's explanation of the
work is not incumbent ampon the

by the Mishnah Berurah in light

in sub-paragraph '15. The

paragraph 164~ which refers _the reiger to -"an

P
179

statement, ". . .

Jew."” This law is

of the previous

brief explanation,

o

since this
understood
discussion

as in sub-

\

¢

additional-
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discourse in the Shulchan Afuch, is initiated by the formu-

L)

lary "but if" (she'im). A similar foémulary and literary
fgrﬁ is employed in aub-paraéraph 19, which also cites the
samé‘refe;ence as in sub-paragraph 16. In addition, sub-

paragraph 21 adopts this formulary and.includes a later

source in the Shulchan Aruch. The three Bub-parégraphs 16,.

19 and 21, in addition to.the above analysis, offer evidence
to Rabbi Kagan's 'grouping' pattern discussed above.

The phraseology in sub-paragraph 16 is quoted verbatim
from the gg;éi I therefore suggest that the formulary "but
if" (im) is unique‘ to this specific group of aub—paragréphs,
which is. influenced by the Gera and forms the .Mishnah

Berurah's present 'grouping“ pattern= This suggestion

concurs with ‘my argument that the lexicon used by -Rabbi

Kagan is adaptéd for each issue or theme from the 'latter’

rabbinical authorities' related to the topic discussed.

“~

(17) So that we should say, etc. Furthermore, there'is
no problem of it appearing like sechar Shabbos since it is

part of an overall payment (see bélow, Sec. 307, Pars. 3 and

4, and what I have written there in the Mishnah Berurah),

>
?

Analysis

The Mishnah Berurah, in sub-paragraph '17, explains the

reason for , Karo's statement "so that we -should say that the

. s -
non-Jew is acting as the Jew's agent.” In the latter

segnent of - sub-paragraph: 17, the reader 1is referred to

section 307, paragraph 3, as well a "what I 'have written

-~ - B o e -

there in the Mishnah Berurah.” Rabbi Kagan, in section 307,
180 '
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discusses the law concerned with the giving of money by "a

Jew to a non~-Jew with which to do business" on Shabbat. The

Mishnah Berurah's preference to direct his discussion to
'this subsequent sect{qn enables him to incorporate the
'lat57&.rabbinical authorities' that address their co;%en-
tary to section }07. This especially iség%levant for the

inclusion of the Magen Avraham. Fuithermore, preserging his

literary structure, Rabbi Kégaﬁ prefers not to deviate from
the liter;ry form of the 'latter rabbinical ;Lthoritieg',
thus section 307 paragraph 3 and a further declaration of
his dependency upon the 'latter rabbinical authorities'.
Rabbi Kagan's son Aryeh Leib in his brief auto-
' biography of his father writes "and agter discussionabetyeen
us, my fathér proposed to me-ta take part in his work on, the
. Shulchan Aruch .‘. s but I had £§ sit at h9me and deal with
the laws of Shabbos in great depth . . . both in the
. commentary on the Sﬁulchan' Aruch and in' the Ba'eyr
Heytev‘. .. I then accepteé this difficult task wﬂich took
all my time-. . . and I sent him my work on a number of
sec@ions" (Hacohen, 1975, p. 42).I As a result, contemporary
rabbinical ‘scholars have guestioned the authorship of the
Mishnah Berurah commentary. ,~I suggest that although the

7

statement in sub-paragraph 17 "see below . . . what I have

written there ip the Mishnah Berurah" cannot shed light upon

- .~ — - - -~ —_ - - - -

_. the authorshipffafjthia work<:§t is evidence of the editing.
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The reference to sixty-two subsequent sections implies one

-

editor whomever he may be. -~

(18) Nor is if; etc. That is, there is also no

" problem of mar’is ha-ayin (suspicious appearances) in that
’ people might think the Eon—Jew is his hired worker, since it

is not evident to whom the businesé belongs. But if it were
evident and -known as thée Jew's, “it would be forbidden (as
stated in Sec. 243, Par. 1, in connection w1th a bath -house;
see there).

+* In any event, all this is permlﬁted only if he does
not tell the non-Jew to do business with /the moriey/ on
Shabbos, but the non-Jew does it of his own account (just as

*he states in a similar vein in Par. 5)..

Analysis’
Initiated by the formulary \"that is" (ratzah lomar)
the Mishnah Berurah interprets the statement of the Shulchan

<
Aruch "nor is it visibly evident whose business it is." The

structural form of this sub-paragraph is analogous to that

of the Geraz sub—paragrapﬁ 15, but the terminology conforms

with the words of the Gera and Tosafot Shabbat. Reference

.to 'both the Gera and Tosafot Shabbat are'cited1in-the Sha'ar

Ha-Tziyun'14 and 15. The Mishnah Berurah's statements, "but

if ig Qére evident”, and "it would be forbidden as stated in !
section 245 paragraph 1", is quoted-from‘the -Gera. ;he
phrase "ig permitted only if he does' not tell the non—Jew to

do business with the /money/ on Shabbos" is quoted from the

quafot Shabbat.

(19) It is forbidden. Unless he made a stipul
with him regarding this prior to going into partnerahip with
him (as stated above, Par. 1).

-— - - —— — - el Yo
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Analysis

The Mishnah Berurah's brief statement of aub—paragragp

19 is typical of his literary and adjudicative style, that

enmphasises the lenient possibilities of the halachah. In

~ his commentary on the vocable from the Shulchan Aruch,

"forbidden", Rabbi Kagan reminds the reader under which
conditions the .case discussed is permissible.

For further discussion of sub-paragraph 19 I refer the

3

reader to my analysis of Qub—paragraph 16.

) “  Shulchan Aruch
5. A Jew is permitted to give a non-Jew merchandise
to sell (20),if he fixes wages for him, (21) provided he
does not tell him to sell on Shabbos.
. If a Jew accepts an oven from a non-Jew as collateral
for a loan,' the non-Jew obligates himself to give the Jew
the profits of the oven as ((fixed))interest for his money,
(22) it is permitted /for the Jew/ to accept the proceeds of
/the non-Jew's baking on/ Shabbos, since /the oven/ belongs
to the non-Jew, while the Jew owns no part of it. Moreover,
the Jgw does not tell him to work on Shabbos; the non-Jew
therefore labors on his own behalf to fulfill the condition
to which he aafeed. ’ ‘ -

A

Mishnah Berurah

(20) If he fixes, etc. For then we Bay he is doipg it

on his own behalf and he " is not considered /the Jew's/ .

agent.

. (21) Provided, etc. But ., if the market 'day is on

Shabb¢s, then it is forbidden even without any specific
order, since this is tantamount to .telling him "Sell for me
on Shabbos." [Acharonim, below in Sec. 307. See there for
more on this.] . - .



. rabbinical authorities'.

Analysis ‘oo

.In sub-paragraphs 20 and 21, the Mishnah Berurah-

ciarffies Karo'sladjudication, "a Jew ié‘perm;tted to give a
non-Jew merchandise to sell if he fixes wages afor him
provided~he does not tell him tp‘sell'én Shabbos."” Rabbi
Kagan uses a similar uliterary structure as the Ba'eyr

Heytev, sub-paragraph 4. Other 'latter rabbinical aﬁtho{-

ities' frequently quoted by the Mishnah Berurah do not

discuss paragraph 5 of the Shulc¢han Aruch. ‘To preserve his

literary structure which requires depeﬁdency,}upon the

rabbinical authorities, Rabbi Kagan turns to the Ba'ey)¥

Heitev; Thus the Mishnah Beru;ah is able to reélize two of

<

his halachic decision making principles; first, to discuss
and "apply -the major issues proposed by 'latter rabbinical

: : N " M - o
authorities', and second, to continue his commentary,

a

-

"gtructured according to the literéry’ form of the 'latter

. The first segment of the Ba'eyr ‘ Heytev is concerned

with the status of the: Gentile as the: Jew'sfhgent. Rabbi
< ' R
Kagan, in contrast to the Ba'eyr Heytev but not negating

Al
.

him, takes the positive accommodat’ive position and explains
k4 . .

when the Gentile is not the Jew's agent, thus permitting the

. I o .
activity on Shabbat. ” An examination of the Ba'eyr Heytev

will further clarify thi; point, "and-if the non-Jew gives
. ¢ ésff"fz' '

—— i

money to the Jew to deal with them hq§§§he non-Jew works on

the Sabbath it Ts certainly forbidden, gince because in this ™ *



work on the Sabbath the‘Jew was resbonsible to do \it, and
i

- \ +

. the non-Jew 15 acting as his messenger . o« 3"

-

)

N In spb-paragraph 21 Rabbl Kagan agaln presents a' brief

[N

s®atement concerned A with the segond segment of the Ba'eyr

Heytev. The Ba'eyr Heytew writes "if the market day is on
=7 . . ' . -

the Sabbath one is fd®rhidden t6 give the non-Jew /money/’
before the ‘Sabbath so that he can\buy\ for himself on the "

-~ Sabbath.” Although the tdpic of ‘'market day' is discusséq

in section 307, as the Mishnah Berurah stateg\‘at the

. conclusion of sub-paragraph 21, as I suggested aboye 1is to

- -
S

preserve his literary form. Furthermore, in section 307,
Q&;ﬁ\\\,f" the Chafetz Chaim proffers spegific ethical considerations. ¢
that concern the » 'market aay'. This concurs with'his

literary style .that distinguishes his ' commentary on the.
. . \

5

'Shulchan Aruch from the discussions of his social reality

. and ethical suggestions. ' The ethical suggestion in section
. Y . . R
‘ ? '307, sub-paragraph 15, is expressed in a quote from the »
» < . )

Sefef/bhasidim: "A perso;’should not dwell in a city where

the market day is on Shabbos'gince it is 1mp0331b1e that he

o N
y ‘ w111 nof-sin . . ." Thus in sub-paraggaph 21 whgre the

g \ Mishnah Berurah . presents' his commentary‘on Karo's ' law, and_ -

not concernlng an ethlcal issue; he s;mply alludes “to this .
\
N ' 1ssue is dlscussed in section 3{?/) ™
N ’ - : . .
- ) - :\ . ) I D . . .
¢ » o (22) 1t is perm1tted to accept, etc. That is, even
- //// . though it is not part of "an overall payment. Moreover, .he
- A}
. / . .

need not-make any. stipulation.’



.

In sub-paragraph 22, -the Mishnah Berurah interprets

Karo's statement "it is permitted to accept.”  This inter-
pretation is initiated by the formulary "that is" (hinu) .

Through this explanation, Rabbi Kagan emphasizes and

develops ‘the Shulchan Aruch's accommodatlon. Two aspects of

thls lenient oplnlon are ‘discussed. The first, "even. though
it is not part of an overall payment", is quoted from the
Geraz. The second, "moreover, he not make any stipulation”

isxRabbi Kagan's own addition. -
X A

Shulchan Aruch \

6~ (23) 1If non-Jews bake in .a Jew's oven on Shabbos
against his will (24) and give him bréad in payment for the
use of the oven, it is forbldden to derive any benefit from.
it.

r

Mishnah Berurah

(23) If " non-Jews bake, etc. See Bach, end of Sec,
243, who writes that this refers to where they baked in it .
on .Shabbos alone. ., Thus, even though they baked in it
against his will, if he will accept ,the -bread he will be
receiving Shabbos profits. If, howeveér, they baked in it on
other days as well, it is permissible to receive the Shabbos
profits from them as well, as part of an overall paynment .
Sée Beyur Halachah to the effect that this. would be
permitted even if the baking was not done against his will.
For even though he committed a transgression by permitting
them to do so (as mentioned above, beginning of Sec. 243),

nevertheless, post facto the earnings /of the oven/ need not'

-be forbidden since the prohibition here /of a non-Jew using

hig oven on Shabbog/ is only for reasons of mar'is ha-ayin
(a8 written at the end of Sec. 243, in Mishnah Berurah, -
sub*Par. 16). : ; )

. -

"
[ 4
e . - vt A

o~
Al

L]
i
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Analysis

Initiated by the formulary, "see . . ." (ayen), Rabbi

K

Kagan in sub=-paragraph 23 introduces ' his own analysis of
V' ]
Kdro's law, "if non-Jews bake in a Jew's oven on Shabbos

agains% his will . . . it is forbidden to derive any benefit

- ‘

from it." N ' -

In sub-paragraph 23, the Mishnah Berurah attains three

purposes. First, he amends his statément in section 143

g

sub-paragraph 16, where he writes "it is permitted post-
& N . %

facto to accept the rental from the non-Jew . . . as stated

in section 245 paragdraph . 6--sée,what we write there in the

Mishnah Berurah."
Second, the reader at the‘conclusion of sub-paragraph
23 the reader is also referred to section 243 sub-paragraph

16, where “Kagan quotes and explaing the Magen Avraham. Thus

Rabbi Kagan is expreséing “his dependency qﬁpn the Magen
Avraham, although, as mentioned above, the latter had
CN

already concluded, his commentary o section 245. Tn

? '“4

addition, the Mishnah Berurah through this amendment to the

« .

former statement . of the Magen AV}aham, is able to delegate

the authority of the i'latter rahbinical authorities' to sub-.

°

.éarigraph 23.

Third, the Mishaah- Berurah explicitly emphasizes the
C e i oy : 5
- lenient view of the case discussed, "if non-Jews bake etc,"

' Preserving his ‘ halachic style, Rabbi Kagan does not contra-
dict Karo's stfingeﬁt law, . but.rather glosses it with the

N

BN
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ﬁparagraph 16 to sub-paragraph 23, as well as the reverse is \

accommodative possibilities, . The formulary "nevertheless”

(pikol makom), as discussed-in my analysis of section 244,
initiates Rabbi Kagan's accommodative presentation. :

The reference at the. conclusion of section 243 sub-

further evidence for my argument /}hatf attributes the
-—/
editorship of the Mishnah Berurah commentary to one person.’

(%4) And give him bread. . This is not to be taken N
literally, for the same would hold true if they gave him o
money /as the payment/, which, likewise, he would not be . .,
permitted to accept from them. It is only- that the source

case referred to involved bread«s [E.R.] -

) A ‘é

Amalysis .

s

In sub-paragraph 24, the Mishnah Berurah cites Elya

Rabba's stringent interprétation of "Karo's adjudication. -

The accommodative possibilitiéé discussed in sub-paragraph

23, which are-also apﬁlicable’to sub-paragraph 24 bermitted

" Rabbi Kagan to cite the stringent view without thrgatenind

the ;eadef‘s lenient decision. To fufthg}ystrengphén the
lenient interpretation, an anitiqnalu'discéurée of &le
accommodative view is presehtéd iﬁifthe related Beyur
Halachah. Rébbi Kagan states there: ". . . But post facto

if he /the Jew/ rqceivea /money/ benefit from this, it is

not'forbiadén." A -



&

The literary style of section— 245 is analogous to

.~ b

section 243, In both sections, as I discussed in section
243, thg 'latter rabbinical aufhoritieb'\ar; quoted verbatim
in‘thqgformer segments of the section's sub-paragraphs. The
sub-paraéf;ph in fhé latter . sgdhents of the section are

formed majinly from Rabbi Kagan's, vernacular. Although using

Kagan's own words, the Mishnah Berurah continues to adopt
the ter&inology prevalent for the specific themes which are
found in the literature of the 'former' and especially khé

L)

"latter rabbinical authorities'.
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(;HAPTER 5

246: ‘Laws of Lending and Renting to a Non-Jew

.
-

- 1,
on Shabbos

(Contains Five Paragraphs)
¢ Shulchan Aruch '

1. (1) It is permitted to lend or rent one's articles
to a non-Jew even if he performs work with them on Shabbos,
.since Jews are not commanded to have their articles rest on
Shabbos. - «

Some /authoritie¥/ .say that’work -tools, such as’ a plow
(2) and the like, are forbidden to be rented to a non-Jew on
Erev Shabbos; however, on Thursday it is permitted to rent
/these/.out. In any event, one must not receive payment for
-Shabbos except that.which is included (3). as* part of an -
overall payment--for example, one should rent 1t out for a
month or a week. (4) Lendlng him -\something\ 15 pernitted
-even on Erev Shabbos.

Gloss: The prevailing ru11ng follows the latter view.

It 1is permitted, too, to lend /an artlcle to the

_ non-Jew/ on Erev Shabbos (...), éven 1if it is stipulated

that the noh-Jew lend him /something/ in return. In such a
case, (5) we do not deem this to constitute a - form of
rental. (+.,) N oS R —

>
~

l Mishnah Berurah
(1) It is permitted to lend, etc. ‘This is the opinion
of the Rif and the Rambam. They hold that the 'law taught in
a Baraisa, "One should not rent out one's implements to-a
non-Jew on Erev Shabbos but on Wednesday and Thursday it is
permitted,” is due to a commandment requiring that one's
articles rest from work on Shabbos. This means that /the
Baraisa/ follows the view. of the School of Shammai, who held
that one is dbligated ‘o have his objects rest on Shabbos
just as /he is obligated/ to have his animals rest. The
School "of Hillel, however, hold_that a person is not
obligated to have his " articles rest, From this it follows
that it is permitted to lend and rent out one's articles =
even on Erev Shabbos--even such implements as are used for
‘work. - : S

Y



-

A

¢
- . /’
. ” i

Even /the Rif and Rambam/, however, would hoﬂd that ‘it
is only permlss%ble to rent out all implements as part of a
more inclusive rental--not, though, for Shabbos lone (even
if one _rents them out at the beginning of the ~~81nce
this’would constitute sechar Shabbos (Shabbos ro its) (as
stated further on /in this Paragraph of the Shﬁlch ‘Aruch/
in the opinion beginning with "some say ‘etd.," regarding. -
which /i.e., the part' in that oplnlon dealing with Shabbos
profits/ we find no op1n10n that is lenleﬁt). 'N

The /second/ opinion beglnnlng with "some say etc, is

.the view of Rabbeinu Yonah which is that this Baraisa does
.not ' forbid /renting implements/ because

f a commandment
that one's articles rest, but, rather, is_the opinion of all
schools of thought. For the reason /of he prohibition in
the Baraisa according . to this view/ is that if one gives
over implements of work on Erev Shabbos -and the non-Jew
works with them immediately thereafter on Shabbos it appears
as if he is doing work by the Jew's order. This. would be
forbidden, since telling a non-Jew /t6 work/ constitutes a
rabbinical prohlbltlon. , .

Even though in Sec: 252, Par. 2,/ it is stated “that it
is permitted to give /a non-Jew/ sking for tanning near dusk
/on Erev Shabbos/ since) because he Has fixed his wages /for
the completed job, the non-Jew works on his own behalf, that
case differs in that the Jew has no profit from the fact
that the non-Jew does work on Shabbos. But in renting out
implements, however, it is cleay that if the Jew were to

- stipulate with the non-Jew that/the latter have the imple-
ments lie idle on Shabbos, he yould not . pay him the same

amount of rent. Consequently, /since the Jew thus derives a
profit from the fact that the / implements are hired out to .
the non-Jew without any specifications /that he do not work
with them on Shabbos/ and the/latter performs work with them

~on Shabbos, he appears t¢ be the Jew's agent for this.’

However, it is permitted where he gives it over to him on
Wednesday wor Thursday, fér then he does not appear BO

obviopsly to be his agent. . \

i
Analxsis'

' In sub-paragraph /1, the Mishnah Berurah preserves

»

Kagan's literary stylé and commences with an introduction to

<

section 246. Unlikd in sec ions 243 and 245, where he

institutes the éyle' of the Ba'eyr Heytev and indites an

-introduction which is separate ‘. from the sub-paragraph

g
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. sub-paragraph eommentary of the section. Turning to the -

'latter rabbinical authorities' he chooses to copy the'

opening sub-paragraph. of the Taz, which offers the most -

_detailed commencing, statement of _all the 'latter rabbinical

N . - -

authorities'. 'The_qUOte from the Taz serves as the basis
. : N - -

for sub-paragraph®" 1 of section 246. In addition, 'latter

P

rabbinical authorities' such as the Machatzit Ha-Shekel,

H

Tbsafot Shabbai,_ and the Levushey Serad, .as weli as the "Bet

Yosef, are briefly incorporated in siib-paragraph 1— -
Furthermore, .as in previous introductions Rabbi, Kagan

ﬂ)‘ L]
succinctly includes his interpretive suggestions. _ To

N

illustrate my point, I will duplicate sub-paragraph 1 with

the Taz in bold print, the Levushéy Serad in superscfiﬁt,

and the Machatzit Ha-Shekel underlined. The citations from

the Geraz, Bet Yosef and Tosafot Shabbat will be identified

by name. ' . o N P

~["This i thé opinion of the Rif and the. Rambam.

¢

-Tosafot Shabbat] They hold that the law taught ina
Baraita, 'Ane shou{ddnot rent out one's 1ﬁplemeﬁts to a npn-
Jew‘on Ereé Shabbos but .oﬁ 'Wedpeshay « and Thursdaf ‘ét is
permitted;',:is due to a commandment rééuiriqg th;t one's -
articles{;egp from work én Shabbos. This means. that it
‘follows the view of 'i;e_School of Shammai, [who hold that
one i; obliééted to have his objects rest on Shabbos -Bet

Yosef] just as .to have his animal rest. The Sch§61 of

Hillel, however, hold that a ﬁéraon is not obligated to have
N - N N

) s
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his :zticlea rest. From this it follows that it is per-
to i=ra . anad srent out one's articles even on Erev

Shabboé--even such implements as are used for work.

Even they however, would hold that it—is only permis-

' aible to rent out all implements as part of a more 1nclusive

{
rental--not, though, for Shabbos alone (even if one rents

them out at the beginning of the.awoek)--aince thig would
constitute sochaf Shaobat (as statfd further on in’ the
opinion begdinning zith 's3me’.say, etc.' regarding which we
find no -opinion that.is‘leoient).

o'. The opinion beginning ,nith 'édhe say, etc.' is the
vrrw of Rabbeinu Yonah which is that this Baraita does not

' forbid it because of a commandment- that one's articlel rest,

[bet rather is. the opinion of all schools of thought. For

-the 'reason 1is that ‘1f one gives over 1mplements of work on

Erev Shabbos and the 'non-Jew “works with them immediately
‘ . |

thereéﬁter on Shabbos it appears as if he is dOing dﬁrk by

' the Jew's order. ‘This wogld; be forbidden, gince telling a

“

non-Jew wconstitutes a rabbinical prohibition. 1similar to

the Geraz] t
|

Even though in section 253 paragraph 2, it is stated

that it is permitted to give skins for tanning near dusk

since, because he hao‘fixed his wages for the completed job,

the non-Jew works on his own behalf, that case differs in

- 4
that the Jew has no profit from the fact that the non-Jew

does ‘work on Shabbos. - But io renting out implements,:

[ N =
, L N
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. A ' . -
. however, it is clear that if éhe Jew were to stipulate with

*the non-Jew that the latter have the implements lie idle on - -
9 i ' S .

b . Shabbos, he would ﬁot‘ pay hi@ the same amount. of rent.

o

Conééquentlyg gsince the Jew thus derives a profit from the,

fact that the implementﬁ are hired out to the non-Jew
i

W1th6ut any specifications and the latter performs work w1th

them on Shabbos, he appears to be the Jew's agent for thlB. (

However, it 1s.perm1tted where he gives it over to him on

Wednesday or Thursday, fqr then he does not appear 8o

o

obviqusly to be his agent." , , _ \

The Mishnah Berurah in tﬁe Sha'ar Ha-Tziyun 1'and 2 )

4

- identifies only the Bet Yosef and. Taz, but does state "ag we -
'popied", thus one can deduce that Rabbi Kagan informs the

reader of hiS‘litefery style, the quoting of sources.

. P :\\'

(j“> - - (2) And the like. Such as a mill or any kind of
workman's teol . {Rosh]. See P.Mg. that the same app11es to
such vessels with ‘which work itself is not done--such as a
tank for brewing beer or a cooking-pot and the like. Since *
the non-Jew is, in any case, doing -work with them, he
appears to be the Jew's agent. - .

i What Rabbeinu Yonah does mean to exclude is a case
where he rents him a shirt or a garment, etc.--some type of
object with which work is not meant to be performed--whlch
one may rent out to him even on Erev Shabbos. .

.
- - .
) . % ) >

Analisis . . .

o

In sub-paragraph 2, the Mishnah Berurah interprets.
Rabbi %Proﬂs statement "some /authorities/ say that work
tools, such as a plow and the like are forbidden to be

rented to a non-Jew on Erev Shebbos."' Rabbi Kagan, in this
; - )
sub-paragraph develops ]the " Shulchan Aruch's stringent
t . : ' - - Ty
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a
adjudication based upon the Bet Yosef's commentary. #*The

Mishnah Berurah contlnues his literary halachlc structure
A

and does not dispute the Shulchan Aruch but rather 1nter-

prets it. To ,stress th1§ p01nt, that thls is _ an interpre-

-

tation ‘of Kifo's law and not his halachic preference, he

forms sub-paragraph 2 by citing by /'name rabblnlcal author-

~ -

ities as the Semag, Rosh, and‘Rabbelnu Yonah. Furthermore,
the following statements are quoted <from the Bet Yosef.
commentary:~ "T5 such vessels with which work itgelf is not

done--stich as", "doing work with them, he appears to be the
¢ N .

Jew's agent" and "where he rents him a shirt or a garment,

etcs--some type of object with which work’ is not meant to be

performed--which one may rent out to him even on Erev

Shabbos." ’ 3

A .

N

- The\Mishnah Berurah, who frequently does not cite

4 * - . <« . ° .
'former rabbinical authorities’ expreeses his reservation

about Karo'!s stringent rullng in the opening quq\etlon from

such an quthorlty( the °Rosh, 'a source whose halachic

acceptance surpaéseé' the ‘latter rabbinica1~authoritiesf.

. In addition, Rabbi Kagan referd the reader in Sha'ar Ha-

Tziyun 3 to the Babylonian Talmud, an authority cited

: b o
infrequently within the literary style and structure of the

’

Mlshnah Berurah sectlons belng analyzed«

*

While in the M1shnah Berurah text Rabbi Kagan does not

o

contradict the Shulchan Aruch .in the Ba' eyr Heytev, a.v.;:As‘
\ N - .

a Plpw v he suggests a more lenlent oplnlon. He cites Rabbi

= —

. i \ . t
. A 195,
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c Akiva Eiger who writes:, "One can answer that it is refer-

~

N r{ng to speéific items _that one does with them work of a“

Torah category it is permitted, since it only seems as he is

“ transgressing the"\prohibit;on of rest ‘of rest: (shevut \p

deshevut) .22 ) .

! ) . a . ' A ' :
. N
—- (3) As part of an overall payment. 'But it is forbid-
den according to all opinions to take Shabbos profits

o) separately, even for an object not used for work, or for \
' renting him a room to live in (as will be explained below in
° Sec. 306, Par. 4). oL .
S ' T . . .
Analysis ) . .

— In sub-paragraph 3, the Mighnah Berurah explains the
stringent conditions of Karo's st;pulations for the law that
. = 4

renting to a Gentile' ' must be "part of an overall payment.”
4

Rabbi Kagan;’ following the 1lead in. the footstepé of the

'latter rabbinical authorities' such .as the Geraz, Tosafot

’

[

_— Shabbat, Elya Rabba and the ZTaz, also quotes the Magen

Avuraham. The Mishnah Berurah offers two modifications in

. ~ the Magen Avraham's text. First, for the purpose of

clarity, he writes: "Oor for the renting him a room . . .

- AN

iinsiéqﬁ of the Mageh Avraham's. -phrase "even in a room ;
. v ;

: -

' rented." Second, he adds the statement "acgording to all

opinions", and omits the Magen Avraham's conclusion, "in

Co , . this are éancelled ‘the words of the Olat S&hbbat who

. . disputes the Hagot Maimbniot." Rabbi Kagan®™"s modification

N —— ——
poaitadi -

—- " here ig'aﬁ'example of his literary form, where he prefers to

avoid diépute among rabbinical au;hbrities and” to emphasize

N 196" o Yo
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even for e day of Shabbos alone.

concurrence, thus strengthening the acceptance of his

commentary. ) { k

N v ~
K/K/A1 Lending, etc. 'For since the Jew -has no-.profit
from the on-Jew's work, it will not be said that he ias his
agent for this purpose. Therefore, it is permitted to lend
him even /implements with which the non-Jew will do work,

N -

Analysis ’ . ‘ i

on——

In sub-paragraph 4, the Mishnah Berurah interprets,

develops and .emphasizes the accommoéative'statement,g;.the

Shulchan Aruch, "lending him is pérmiﬁtedv even on Erev .

Shabbos." Although jRabbi Kagan cites no references, two of
. ' b

the. three segments of sub-paragraph 4 are gquoted from

“latter. rabbﬁﬁical " authorities'. The opening statement,

"for since the Jew has no proflt from the non-Jew 8 work it
“

" w1Ll not be sa1d that he ‘is hls agent for thls purpose is

L]
quoted from the Geraz. The: concludlng statement, "even

.
.
.

implements that the non-Jew will do'work with them", is .

— et e

%

quoted from the Magen,Avrdhgh.5’

The second segment, "therefote it is permitted to lend °
-0 . s " -~ .
him even implements with. which the non-Jew will do work,

even for the day of. Shabbos alone" is analogous. to the
' Pl . . M ’ \ . N
statement of Rabbi Akiva Eiger. Rabbi Kagan's preference to

emphasize the.lenfené“view forces him to offer RabbicAkiva

‘a

'Elger 8 accommodat10n~ although it 13 only Buggested in this

] ~

one’ source. This llterary style ‘of the Mishnah Berurgg is
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enployed only in instances when it does not contradict other

.

major 'latter rabbinical authorities'.
<

(5) We donnot deem, eéc. I.e., even though he does
not lend it to him free of any obligation but for a con-
sideration that he will in tyrn lend him /something else/

subsequently. . This is nevertheless permitted since this
does not follow the usual form. of renting, whére one would
say: "I shall give you this so that you will lend me your

articles.”" ~[B.Y.] See Beyur Halachah.

Analysis ) ,
.- L

Sub-paragraph 5 is initiated by the formulary "i.e."

(d'hinu). ’ Rabbi Kagan inﬁerprets»the accommodation of the
< .

. Rema's statement, "we do not deem this to constitute a

‘

\

hformal. rental."” ‘As inferred, ézﬂ\£he éogglusion of sub-
. s ,

Y
paragraph 5, the majority of this sub—paanigph is quotgd

from phe Bet Yosef. Thus the Mishnah Berufah is able'to

- 3 L4 b ! (3 3
indicate concurrence between Karo's and Isserles's opinions.

[N

This literary style preserves Rabbi Kagan's purpose not to

dispute or caude dispufe amongst the Shulchan A}?ch'authors

within the Mishnah Berurah texfk but }apher, when possiblé,

to show their concordance. Only in the Beyur Halachah d;es

Rabbi Kagan chalkenge the Bet Yosef. This disagreement is

. . 5 Lo )
presented, to afford-the reader with an additional accommo-

rabbinical authorities' as the Gra; Elya Rabba and Peri

o

Mbgadim to , support.his’ argumen?,_éonciudes with "this‘musé

be further explored" /{tzarich. iyun), .thus proclaiming his

2

uncertainty regarding hisadecision.
. N ‘ -.
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shulchan Aruch

2. It is forbldden " lend (6) "angt article to a )
non-Jew on Shabbos or (7) even on Erev Shabbos if ‘it is
close to dusk, when there is not sufficient time to ‘remove

. it from the lender's premises (8)  before dusk. -For an

observer might assume that the Jew §}9) has ordered him to.
carry it out., - o

-

Mishnah Berurah

(6) Any artdicle. ‘That ie. even articles not used for
the performance of work. This is forbidden even according

to the first opinion.

9
(7) Even on Erev Shabbos if it is, © etc. It is then
forbidden even to sell it to him or give it to him as a.
gift, as is explained below. Sec. 252, Par. 1, (See Mishnah
Berurah there for what I have written bn this., ) o

4

Analysis : . :
In sub-paragraph 6, the Mishnah Berurah interprets the

‘conditions of Karo s  law "it 1is forbldden to lend any °’

-~

article to a non-Jew &n Shabbos or even on Erev Shabbos.

This interpretation is initiated“by'the formulary "that is",
B

(d'hinu). In this sub-paragraph, Rabbi Kagan attributes his

explanation to Karo's Ebmmentary of the Tur Shulchan Aruch,

the Bet Yosef. Thus the stringent view is proffered in sub-
) .

AY

- Y ‘. . N 9
paragraph 6. In addition this is further evidence to the

literary style of the Mighnah Berurah, as well as the
- . o - . N

application of the formulary, "that is" (d'hinu).

/ The first statement of gub-paragraph 6, "thet is, even

.
-

articles not 'used for the performance of work", is quoted .

'.frdm'the tlatter rabbinieal aﬁthority “the 'o0lat Shabbat.

Rabbi Kagan does not cite a reference in this sub-paragraph.

t
-~ L
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In sub-paragraph 7, the Mishnah Berurah continues to

explain Karo's ‘law discussed' in subsparagraph 6. Sub---

> A

« . . }
paragraph 7, which commences with the phrase "and ds

<

\

1

forbidden™” (v%asd}) realls as a direct continuation of thq

—

above sub-paragraph. The "statement in this latfer sub-

e

s ’ . L2 . . .
Cparagraph, "even to sell it to him or" give it to him as a

gift, as explained below, section 252 paragraph 1" is quoted .

from the Elya Rabba.z No reference ' -is offered in sub-

R
e &

. paragraph 7.

The Mishnah Berurah conciudes sub-paragraph 7 with
o o ;

- reference to "section 252 paragraph 1, .see Mishnah Berurah

- .

there for Twhat I have written on this." 1In section 252

Rabbi Kagan cités a series of. 'latter rabbinical author-

ities', including__the ‘Elya Rabba quoted in\sﬁb—paragraph 7.

o

The Mishnah Berurah here prefers. to analyze the law on

. 3 ) ' - .
lending an article to a Gentile through the texts of other'

!latter rabbinical authoritiés', thus he presents a prin-

S

Ky [}

. ciple - of his_ literary style .and shbws(further dependency

s ., upon the 'latter rabbinical authorities'.

-

‘ A - -
Furthermore, this concluding statement gives. further

evidence. to my suggestion as to the editorship‘bf the

o Mishnah Berurah éommentary. ® “ .~ o -
: ' (8) Before dusk. , -I.e., before sunset. [Maggid
" Mishneh) ' ’
- ) --‘ ) ‘
v oY o
L ' ' . !
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Analxsi ’ . n _ .
In sub-paragraph 8, Rabb1 Kagan 1nterprets and de&}nea

Kero 8 phrase "before dusk. Through the formulary "i.e."
(d'hinu), whlch initiates _interpretation, the Mishnah '
Berurdh contirues his 'grouping' style. The ‘'latter , |
=smss ~ .

rabbinical authorities' most frequently‘giied in the Mishnah
Berurah commentary are not concerned with this igsue, :

therefore Rabbi Kagan turns to the "Maqgid Mishneh, a less

frequently cited 'latter rabbinical authority', but of equal
o

rabbinical statuq, for this definitaon.

[}

~ . (9) Has ordered him to carry it out., Out to the_
-public domain. It is f®rbidden even /in our towns where we/
do not have any true public domain, 8ince telling a non-Jew .
/to do work/ constitutes a rabbinical prohibition, even in
connection with rabbinical 1n]unctlons. : -
Accordlngly, if the city is encompassed by a wall, in '
_which case it is permitted to carry throughout the city, and
the non-Jew lives there as well, it is permitted to lend him
articles not used- for performing labor. But it is forbidden -
. to sell or rent him /articles/ even in such a case, lest it
be said that he sold or rented him /something/ on Shabbos.
. On the other hand, if they are implements of work, it
~is forbidden even to ' lend them to, him unless he takes them--
out of the entrance of his house before Shabbos, .80 that it
not be said he. is doing work as the Jew's agent on Shabbos.

»

Analysis ’ 1 \ ' : T

. In sub-paragraph 9, the Mishnah Berurah clarifies the
conditions for Karo's adjudication discussed in paragraph 2.
This sub—paragréph is formed from the statements of £he Elya

€

Rabba, Magen Avraham, Taz and Peri Megadim. ‘'All’ these -

'latﬁer‘rabbinical authorities' are identified in Sha'ar Ha-
Tziyun 6 through 10, which are footnoted in sub-paragraph 9.

. 4 s
v . , \ -
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)
1*.

i" . .
Ta illustrate .this formation I will reproduce sub-paragraph

K
[N

© . 9 with the Magen Avraham in"bpld print and the Taz under-

lined. ' The Peri Megadim and Elya Rabba will be identified

3 - . 4
% - . "™ by name:

["out té the. public domain. ~Elya Rabbal It is

forbidd$n even in our towns where we do not have true public

domain, since telling. a non-Jew constitutes a rabbinical

prohibition, even in connection with rabbinical injunctions.-

Acéordingly, if the city is echgpaaaed by a wall, in

which case it is permitted to carry throyghout the city, and

thé non-Jew lives there as well, it is permitted to lend him

to sell or rent. him even in such a case lest it be said that

he sold or rented him_on Shabbos. , S )

on the other hand, if they are 1mplements 'of:;ork it

- forb1dden ,even to lend them to him unless he takes them

. . -out of the entrance of his house before Shabbos, s0 . it is

a hd . -

-~ not. to - be said that he is doing work '‘as the Jew's agent on

/

" Shabbos." -Peri Megadim) ' 3

The phrase "in our towns® (didan) may imply to the

~

,Berugag,'but Rabbi Kagan is not con$érned here with his

"‘feality. Rather, using his literary style he qﬁotes the

'latter rabblnlcal authorities' of a century earlier and

' ' 1ngorporates their - lexicon. ' For the Chafetz Chaim "Torah"

. p
o N e -

arﬁichg)not used for performing labor. But it is forbidden.

reader a’ contemporary issue .discussed by the Mishnah

g

+

e

wa



a

iq‘rélev?nt and a reality even if it hails from an earMer -

érao : ’ ’ \. .
The segment of sub-paragraph'Q not quoted verbatim, As

footnoted in the Sha'ar Ha-Tziyun 8 ‘Qnd 9, 1is analogous to

the Peri Megadim. I o

. =

The Mishnah Berurah in sub-paragraph 9 emphasizes his

" preference for the lenient opiniBn when he writes "accord-
" ingly, if the city ‘is enéompassed by,é wall, in which case
it- is permitted to carry througﬁout the city.” Although’

.this statement is gquoted from the Mﬁgen Avraham, thisi

'latter rabbinical authority' only -suggests such ‘an accom-

.modation” where there- is a '"required situatlon" (1'et

hatzorech). Rabbi Kagan is prepared too"strétch" the Magen

 Aviaham's law to all situations ‘and not specifically
——-v—'-v— . 1

"required situations.” By doing sds the Mighnah Berurah
. .

does not dispute the Magen Avraham, but elaborates upon his’

adjudication. This dec¢ision of Rabbi . Kagan is based upon
3 N '

"the. Elya Rabba's and Taz's conclusioné, as stated in_ Sha'ar
- ' R

! . . DN ' Lo -
Ha-Tziyun 7. ' ol , . o
S

Although not relevant to this . section, Rabbi Kagan,

permits himself to discuss the isggpes of sﬁb-péragraph 9‘

within the context of section 246 -since 'latter rabbinicai

-

- authorities' also present hgreitheir analysis of the toéic.

This point’ is emphasized in the Sha'ar Ha-Tziyun 8 and 9

where he writes: "Magen Avraham in gectidn 252, and;thg

A} 9 -~
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Fo -

Peri MegadiQ.copied it to our issue. (Peri Megadim on this

section)"” _ \ . \
’

Shulchan Aruch

3. (10) It 3is forbidden to rent or <o lend one's
animal to a non-Jew.(11]) to do work with it on Shabbos,
since a person is.obligated (12) to have his animal rest on
Shabbos. ’ L

Gloss:  However, one may rent it or lend it /to the
non-Jew/ on the condition® that he return it to him before
Shabbos. But it is not sufficient that one stipulate with
the non-Jew that the animal rest on- Shabbos, since (13) the
non-Jew is not trusted for this. (...)

In a case where he did lend it or rent it to a non-JeW
and made a condition with him that he return it before
Shabbos, but he withheld it for Shabbos, (14) /the Jew/ .
should either (15) privately declare it ownerless property
(hefkeyr) before Shabbos, or else declare the (16) ownership ,
of his animal transferred to the non-Jew--(17) by which he
will be saved from /violdting/ a Torah prohlbltlon.

.. Gloss: He may, if he -wishes, declare it ownerless in
front of three people, . which i the law for all other
declarations of ownerlessness. - Despite this, no other
person will have the right ta take possessiéon of it,
(18) since certainly his intention is only td free himself
of the ‘Shabbos, violation. (...) ' :

All this refers only to Shabbas. As for Yom Tov,
(19) a person is not obllgated to have his animal rest on

. Yom Tov. (...) _ & ) c X
) '
Mishnah Berurah L /
1 ,
(10) It is forbidden to rent. Even on Sunday, aﬂk
even -as part of a more inclusive rental. y .
. . : ~ v /
. . o 4 \
- Analysis ' : e //’)

In 'sub-paragraph 10, the Mlshnah Berurah briefly

clarifiés the stringent law of the‘ Shulchan Aruch. As in

sub-paragraph 7 the opening formulary "even" (afilu)

initiates the stringent -statement profferéd in sub-paragraph
10. In Sha'ar Ha-Tziyun 11, Rabbi Kagan attributes his
. .- ' : y
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/// )

statement ot "the concurrence of the Edjudicators" (haskamat
haposkim) . Althouqh there is no dispute among the 'latter
rabbinical authorities', sub-paragraph 10 is quoted from the

Olat Shabbat.

As stated above, the Mishnah Berurah elects to

v “
commence his commentary of paragraph 3- with a brief strin-

gent

law. Rabbi Kagan implicitly conveys, to the reader that
= - - .

his subséﬁuent discourse on paragraph 3 will preséent the

stringent view. Only in sub-paragraph 12 does he explicitly .

3

state this purpose and offer thedreader his rationale.

(11) To do, etc. This should read: "Lest the do work
with it." [Gra; and so it is ‘evident from the Shulchan Aruch
itself.l _ . “ BN

A}

«

Analysis

. . Initiated by the formula "this should read" (tzarich’

iomar), thé Mishnah Berurah in sub-paragraph 11 ‘proffers a

.

textual amendment. As I have discussed in my analysis of
section 245, this is one of the purposés of the Mishnah

.
Berurah commentary, although Rabbi Kagan does not identify

it expliciﬁly. Sub-pafagraph 11, ‘as Soted in the’Misbbah

+ v

" Berurah text, is a direct quotation for the Gra.

(12) To have his animal rest on Shabbos. , As it is
.written: "In order that your ox and donkey may rest, etc."”
‘Even though he rents out the animal to the non-Jew, the

halachic ruling is that "Renting does not constitute
acquigition.” Consequently, it is the Jew's animal, and he
is commanded to have it rest on Shabbos.

Some, on the other hand, hold that we deem renting it

' to constitute- acquisition in such a case where this would
result in our acting more stringently; therefore, if a Jew

P 1] " B . .
rents an animal from a non-Jew, he is_ commanded to have it
. R 0 .
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3

rest on Shabbos. It is proper to follow the more stringenﬁ@@#
view since there -is a Torah prohibition involved. =~ -

If he has rented it from a non-Jew and rents it out to
- another non-Jew, it is permitted whichever way one 1looks at
it. ‘ )

If he acquires an-animal- from a non-Jew or sells it to

a non-Jew through the mode of Meshichah (drawing) alone or

through payment of money alone, this constitutes a doubt in
law, in which we must be stringent as regards the'co@mand- . -
ment requiring resting one's animal /and therefore forbid
having it work/. [To. Sh.]

. Yy C

N, N -

Analysis > . ‘ .

In sub-paragraph 12;the Mishnah™ Berurah 'glosses.and

v
t

clarifies Karo's law found in paragraph 3. T@iS'sub-
paragraph, structured as a rabbinical discourse, is formed,
in addition to Kagan's interpretive remarks, ‘from the

. < . oY i
Tosafét Shabbat and the Magen Avraham. To illustrate this I

.will copy gub-paragraph“12 with the Tosafot Shabbat in bold .

~ : . . . b
print: and the underlining for the.Magen Avraham. *

" "As it is"written: 'In order thqt your ox and donkey
may rest etc.' Even though he rents out the animal to’ the

non-Jew, the ‘halachic ruling is _that 'ﬁenting does not

constitute acquisition.'’ Consequently, it"is the Jew's

_animal, and he is commanded to have it rest on Shabbos. -

Some, on the other hand, hold that we deem renting to -

- L N ‘. ' .
constitute acquisition. in .such a case where this would

"result in our acting more stringently; theréfore, if 'a Jew

rents an animal from a non-Jew he is commanded to have it
Y

rest on ‘Shabbos. It is proper to follow the more stringent. . .
viey gince there is a forah prohibition.involvéd. geak\/\\\\,

P

)
\
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If he has rented it from

PR

a non-Jew and rentg. it to

’

another non-Jew, it is pernitted whichever way one looks Et

it.

more readily . in a rabbinic law.

If he acquires an §nima1“froh a noh-Jew or sells it to

1

]

, . Tt )
a non-Jew through the mode: of drawing alone or through

paying of money alone, this constitutes a doubt in law, in

which we must be

A}
requiring resting one's animal."

stringent

as regards

5y

?

the commandment

Sub-paragraph 12 broffera a basic discourse of the law

conicerned with the transferring of animals to a 6Gentile on

Shabbat .

halachic decision-making. He

- additional variable of the metﬁodology that forms his

states "as it is written 'In

order that your ox agd_ donkey may rest etc.' . . . it isg

érbper‘to follow the more stringent view since there is a

Torah prohibition,involvéd."

The halachah

related to a

Torah prohibition demands of Rabbi Kagan to .limit his

accommodative position, a positi

on which he is able to apply

v

o

This.paint is further

emphasized in the Bepur Halachah where Rabbi Kagan discusses

his social ‘rea%ity, the function of the horse, and its
rd ~o .

relatioﬁéh{% to the. law of "you£ animal resting on Shabbos.”

v °~ Alternately, although a To}ah .Prohibition is involved

Rabbi -<Kagan is not deterred from adopting the lenient

position when applicable.

This is revealed first .in Sha'ar

ﬁa-Tzizun 13, where the Mishnah Berurah clarifies his

207
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In this sub-paragraph, Rabbi Kagan reveals an-
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" gtatement "it is proper

view . « " He: writes:

i

authoriti€s' claim that it

since it isonly written

} ' wrote it is proper

Ha-Tzlzun 13) . .

Chafetz

The

/ his 11terary style.’ An

in the

+this was said from the mouth of a Gaon . .

.to follow-the stringent view."
Chaim{/

adjectlve

.to follow the more

o

". « . Some

stringent
:latter’rabbinical

does not infer this /prohibition/

it is good to be careful, since

\’i

. and therefore I
1}

(Sha'ar

7 ' °
,

in -addition to reducing the

: severity of the Torah prohlbltlon, enlightens the reader on

(or as 1I° suggest any

Mishnah Berurah text feund before the

similar word)

! '

/ . the Mishnah Berurah is a

tion. Thereby Rabbi Kagan

y $

. (13) The non-Jew is
*afraid to

TN This is unlike

non-Jew/ return it to

{Acharonim]

prohibition vocable, as the verb

of Torah prehibited adjudications

do work with it,
. through borrowing or renting, he will
apprehended, as a thief for this.

the previously mentloned situation
. - /where it is permitted/ where /the Jew/ stipulates that /the

g him prior” to Shabbos, for there the
/arrangement between them of/
already ended before Shabbos. (See below, Sec. 305, Par 23.)

"stringent" (1'hachmir) for

suggestion’ not a direct prohibi-
is able to ?onvert’the'majority

in sub-paragraph 12 %o

"accommodatiens. ‘Rabbi Kagan's séarch for the’ ‘lenient
. opinion is further exemplified _in the two concluding laws
where both are ‘explicit ‘accommodations. ' R

Q

-

v

not trusted. Nor will he be

for since

it is in his domain

not  be ™ treated, if

borrowing or renting has

<

%}
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Analysis . : . -

.7« In sub-paragraph 13, the Mishnah B;rurab explains the

? )

‘'reasons for the Shulchan Aruch's conditions stipulated’in a

case when the:jgentile is not" believed. Although the
rminology of §5Z is if S v

terminology of ggy/paragraph 13 i# not analogous with that

of Rabbi Kagan's prior sub-paragraphs, the majority of the

—

language is quotedfrom the ':ﬁsr-ra.bbf‘r\ical authorities'

found in the Mishnah Berurah téxts. plthough most 'latter
‘rabbinical authorities' do not discuss the theme of sub-

. : , . -
paragraph 13, the Mishnah Berurah, influenced by the Taz and

kN
Ba'eyr Heytev, incorporates this topic in section 246.

" Futhermore 'the phrases,‘“af}aid to do work with it" and "he

~

will not be treated, if apprehended, as .a thief for this",
. . ,
are quoted from the Taz, even though not used in the same
v - ~ . . ¢ \
context. In-addition'the general vocabulary and language of

sub-paragraph 13 is styled as a rabbinicél discourse based

upon the phraseology of the Rabbi's discussion of this

topic. - ”

o

At the conclusion 'of sub-paragraph 13, Rabbi Kagan
attributes this adjudication to the 'latter rabbinical

authorities'. 1In contrast to" previous sub-paragraphs; he

does ;ot ‘identify who these 'latter rabbinical authorities' '

are. Furthermore, at this conclusion the reader is referred
. r ’ hd <
to .section 305. An examination of Karo's law in section 305
g - £

reveals a contradiction between that section' and this one.

Preserving his literar§ styie Rabbi Kagan prefers to discuss

o

v

e -
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.this disagreemerit and merely refers his reader to the later
)‘

gource. A

I suggest that the Mishnah Berurah, by choosing to

éonvey the theme of sub-paragraph 13 here, _although the

section 305, 'Rabbi Kagdn “is implicitly conveying his

attitude or lack of trust in the Gentile. This fgélihg is

also conveyed, in later sub-paragraphs of this section.

Alte tely, Rabbi  Kagan_does' not wish to miss fhe oppor-

tunitg to mphasize an accommodation. This is ‘found in the

1a;ter segment of sub-paragraph 13, where the Mishnah
‘ < «

Berurah stgtegz "This is unlike ,the%previously mentioned

situation /where it is pérmitted/ where Jthe Jew/ stipulates

that the /non-Jew/ return if to him prior to Shabbos, for

. there the /arrangement hetween them of/ borrowing or renting

- has already ended before Shabboa.

<

. (14) /The Jew/ should eithér declare it ownerless

property, etc. This, however is only after the fact, -where’

he stipulated with him /to return it/ and he ‘withholds it on
Shabbos. As a mattepy, of first preference (lechatchilah)y
however, it is forbidden to rent it out with an intention to
render it ownerless when Shabbos arrives. This is even if
he should declare it ownerless before three people--since,
not everyone will be aware of its having becomne ownerless,
and people will therefore suspect that the Jew's animal is
doing work on Shabbos. ' K

Even in the case of a sale, it is permitted only if he
sells his animal to the non-Jew through a'valid sale for all"
the days of the week; not, however, if he sells .it to him
for , Shabbos: alone---because of possible suspicion, as
mentioned above. * . ° ; ) o
‘ The Bach, however, permites, even as a matter of first
preference, renting 1t out with the intention _of subse-
quently declarlng
since three peopl QLJI know about it, the matter will

210 - y

majority ‘%& ';;tter fabbinical authorities’ diécusg it in’

ownerless before three people. For
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become widespread knowledge and no suspicion will arise. 1In
a case of pressing need (sha'as ha-dechak) one may perhaps
. rely on his opinion. (We shall.elaborate /on this/, God
willing, at the end of the Section.)

—_—— * ‘

Analysis

——

In sub-paragraph 14, the Mishnah Berurah clarifies the
' oo, N ! AN :
circumstances for Karo's- law, "the Jew s8hould .either

privately declare it ownerless property.™ Sub-paragraph 14

1)

is structured from the commentary of the Magen Avraham an®
. A .

[

the Tosafot Shabbat, °with Rabbi Kagan's interpretive

remarks. To.illustrate this I will copy sub-paragraph 14

with t?e Magen Avraham in bold print, the: Tosafot Shabbét in

therscrlpt and the Geraz underlined. °

"ThlS( however,,;js only after the " fact, where he
stipulated with him and he withholds it on" Shabbos. As a
matter of first preference howéveﬁ, it is forbiddén"toﬁrent
it out with an intention to render)jt ownerless when Shabbos

'arrivgé. . This‘is',even 4if he should declare it ownerless

%y

before thiyee people--since not evetyone will be aware of its

having become ownerless, and people will therefore suspect

Y

that.the Jew's animal is doing work on Shabbos.

Even in the case of a sale, it'is perm1 ‘ted only if he

v

sellqﬁhxs animpal to .a non~-Jew through a valid sale for all

the days of the week; not, however, if ‘he sells it to him

‘for Shabbos alone--because of the possible suspicion, "as

N

mentioned above. . t .

.
7 @



The Bach, hpwever, permits even as a matter Qf first

-

preference, renting it out with the intention of sub-

' sequently declaring it ownerleass before three people."°'

minoce three pecplea will know about it’ the matter will

’
become wide spread knowledge and no suspicion will arise.

In a case of pressing need .one may perhaps rely on his

opinion. (We shall elaborate, God willing, at the end of

the Section.)"
Although sonly a brief statement is quoted from the
Geraz, the latter segment of sub-paragraph 14 is analogous.

to this 'latter rabbinical authority', sub-paragraph 11.

’The Mishnah Berurah following its ~ literary style,
commenges sub-paragraph 14 with the stringent opinion but
’concludég with the lénlent view of the Bach. Furthermore,

”

Rabbi Kagan wrltes in phe case of pressiﬁg 'need one may
perhaps rely on --this opinfgg” but concludes "we shall
elaborate /on this/ God wllllng, R\the end of the sectlon.
‘aAs I dlscussed above in previous sections, the Mishnah
Berurah does not confuse hiSJQ:;E@a%Q’reality and ethical
suggest;ons with hls halachlc discourse. NThﬁé he fefers the
reader to the conc1u81on of sectlon 246, where he dlacusses
his so&ial reality, and a continuation of the lenient view

kY . Do
that commences in sub-paragraph 14. This same ?attern,

where the reader is referred to the section’s conclusion for °

. a discussion of the social reality, is repeated throughout
the Mishnah Berurah's commentary toléection_246;

> o, ’

?
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(15) Privately. For them he is not commanded 'to have
it rest since it is not his, for he has. rendered it owner-
less. . ™ ‘

. Even though a declaration of ownerlessness must be
made before three persons, this 1is merely a rabbinical
requlrement, since by Torah law it is sufficient that such a
declaration be made in private. . In a case such as this,
therefore, where he has already rented it out and he
stipulated with him that he return it but /the non-Jew/
withholds ‘it, this is sufficient for avoxd1ng /the violation
of/ a Torah prohibition.

See Beigs Yosef that there are Poskim- who hold that
here, too (even where it 1is after the fact) we require
three perééns. As a matter of preference} therefore, it is
good, if possible, tb be scrupulous in this respect.

In any event, one should at least take pains to see to
it to may) the declaration of ownerlessness .before one
person, ‘pce many of the outstanding Poskim hold that even
by Torah law it is not deemed ownerless property unless the
declaration of - ownerlessness he made at least before one
person. It is enough here. that this .one person- be one of
the members of his family. ' \

Analysis

1

. S ’
In sub-paragraph 15, the Mishnah Berurah continues

-with the purpose, content 'and llterary style with . which he

N,

began in sub-paragraph 14. -Rabbi Kdgan’ clarlfles Karo 8

law, "the Jew should either privately declare it ownerlesg

~

fproperty 'before Shabbos" and ifdls with the issue of"

‘"declarlng it ownerless before three people." As‘ in sub-

paragraph 14, sub- paragraph 15 is written'in the Btyle of a

]
rabbinical dlscourse, employlng the phraseology of the

. .»

. 'latter rabbinical authorltles . For example, the statement

!

"even though a declaration of ownerlessness must be made
before three .persons", is qd#ted  from the Geraz. Thé
phrases "such‘a‘déclaration be made ;n‘pqivate"'”or "thia;;s

sufficient for avoiding /the violation "of/ a Torah

¢ ‘
[ [ % »
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prohibition", are found in many.  'latter rabbinical

authorities' such as the Tosafot Shabbat and Elya Rabba.

Furthermore the sentence, "thérefore, it is good, if

: possible, to be scrupulous in this.respect", is'quoted from

‘the Peri:Megadim. . . "

3,

Although Rabbi.Kagan applies the termiﬁology of these
/- | 'latter rabbinical authorities’, tﬁey aré not necessﬁfily in

: agreement with his‘adjudica;ion. I suggest that because the

° Mishnah Berurah elects té present both views in his commen-

\ tary, he chooses as a literary style quotations" from a

— —

. variety of, 'latter rabbinical authorities' that represent

-~

"both opinions. Furthermore éahpi Kagan explicitly states
his problem with this disagreéﬁent among tﬁe 'latter'
rabbinical autﬁoriyies'; and'wfi;es, as a matter ;f prefer-w
enée} therefore, it is godd,’if possible, to becscrubulous

" in fhis respect. .(In‘iany event . . . since many. of the
Poskié hold . . ." . .

Preserving, his lite}any pattern, thé€ lenient viéw is

presented at the conclusion of the sub—pgragraph,athereby,

[ - .
as in other rabbinical literature, giving it greater.
authority. Although only parﬁially stated the’accommodative
* - opinion is fully stated, here, in Sha'ar ‘Ha-Tziyun 18.
% \ oo ’ . .
(16) “Bwnership of his animal transferred to: the
. non-Jew. See M.A. whose view is that this is wvalid only if

he ¢tells him -in his presence, "My animal is hgreby your
acguigition,” in which t¢#se the non-Jew has .the proper
intention for acguiring it. It becomes his by this pro-
. nouncement since at that time it is in his domain,. and /we
' apply the rule/, "His courtyard acquires it for him."

- haY

§
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If on the.,oqher hand, he  says this is not in his
presence, @he non-Jew does not in, any way acquire it. Even
if - he transfers it to him through another Jew, this, too, is

of no avail, as explained in Chqshen Mishpat, Sec. 243. Par. -

14. The P.Mg. and other Acharonim agree with the M.A.

It .is, obviois that even if he says, "My animal is »

hereby your acquisition,” it is required that there be a
setting of- the sales-price as well, for otherwise it can in
no way be a valid sale.  (Chayei Adam, ,Sec. 58, holds the
same.) - .

— ’ . . -
3 .
- . :

Analysis. BN .

In sub-paragraph 16, the Mishnah Berurah coftinues his

“h

.discourse on the theme presented in sub4paragraph'14 and 15.°

Kagan's wordipg continues to mirror the 'latter rabbinical

q

authorities", especially the Magen Agfaham.« In contrast to

sub~paragraph 14 " and »15' _sub-parégrapﬁ 16's style of
cfa}i}jéat%oh “is initiated by the fofhularf "see . J"
(ayin). . :
Rabsi Kagan prése;ves‘his ;élachié'pattefn an§ a@p;;ea

to-thelopinion of the theh ﬁvraham;‘ although, +this +is a

gtringenf' view. . The Mishnah Berurah's unease with his

.
2

decision .is expressed -in gub-paragraph géfwhen‘hq finds the
need to declare "the Peri'Megadim and other Acharonim agree

with the Magen Avraham. It is obvious . . ." Furthermore,

this point ‘is emphasized in Sha'ar Ha-Tziyun 19 where he
f -« . - ’

-

2

states: "And even ihpugh Elya Rabba exerted efforts to

' reconcile the words of the Shulchan Argchu.hig,wordé are not -

L4

at all acceptable. So too “did the ?eri- Megadim argue'

against him, as did all the ‘'latter

authoritiek’." T

rabbinical
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Alternately, in these -last three sub-paragraphs Fhe

i o a® . . -
Chafetz Chaim has discussed at length the stringent views

concerned with the transfer of oWwnership of Jewish property

to a. Gentile, at times'accepting thege as law.. I‘suggést

that _Rabbi Kagan is implicitly conveying his negative ’

attitude toward such a Jew and Gentile relationship.
Althoudh this ruling is based on arhalachic discourse his
,adoption of the stringent view, in contrast to the accom-

modative pattern implies my suggestion. This is also in
a ’ . '

agreement with my. argument in previous sub-paragraphs and

will be further explored in the summaéy of the study.

‘ (17) By which he will be saved, etc. I.e., it is
" preferable, howeVer, not to rely.on this (to ‘rent with the
intention of rendering it ownerless upon the arrival of the
Shabbos, or transferring ownership of it to the non-Jew at
_'that time) " since render¥ing an article ownerless or-trans-
ferring ownership does not become widespread knowledge, so

that there is a problem of mar'is ha-ayin (arousing

suspicion)’, as mentioned above. See the end of the Sections

Analysis ' o .

ks ! T J’. .
In suh;p?ragraph 17,‘>the Mishnah Berurah clarifies

Karo's statement "by which he will be saved from /Qfglating/
L . , ¢ . :
a Torah prohibitign." The opening formulary "i.e." (ratzah
’ - - . " [

lomar) initiates and emphasizes. that the éﬁb-paragraph 17

@

clarification is Rabbi Kagan's view, - who he further

éxprésses‘this.point in hié,dbnclusion "see the end of this

—— L - .

section”, where he develops his own ruling. * I have also
. B o N ‘ ' " ,

discussed this argument ‘in sub—barégraﬁh 14.
. . A

o
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The majority of the wording in sub-paragraph 17 is
' ¢
quoted from the Geraz. Rabbi Kagan here offers no reference

to this 'latter ‘rabbinical aut;;FIty'.,

(18) Since certainly his intention is only. I.e., it
was certainly not his intention that it: remain ownerless
property forever, but only for the day of .Shabbos--in orde
to free himself from the Shabbos prohibition--and to have it
return to his possession aftergzShabbos.

Oon the day of Shabbos itself, however, it is certainly
ownerless property in the full sense of the word. [For even
it has the status of ownerless’' property, since the Talmud
states that an article rendered ownerless for even one day
is considered ownerless.] Orne need: not fear, moreover, that
someone else might take possession of it -on Shabbos itself,
‘for certainly the non-Jew will not permit this 80 long as it
remains in- his hands for his work. .

— ’ "f" -
Analysis ) -
[}
* In sub-paragraph 18. Kagan clarifies the Rema's law

-t

«

"despite,this,_no other person will have the riéht to take
possession of 'it, since certainly his intention is only to
free himself ©of the "~ Shabbos violation," The formulary
"i.e." (ratzah ~lomar) , whlch is also found in sub—paragraph

17, emphaslzes that the Mlshnab Berurah is explaining the

statement of the Rema, and not Kagan's own adjud1catlon.
S )

. The Mishnah Berurah in sub-paragraph 18 is confronted

with a halachic dispute between the Magen Avraham and other -

“latter rabbinical authorities'. The Magen Avraham inter-

prets.Isserles’'s law, that the Jew's animal is not entirely

" ) »
rendered ownerless., The other 'latter rabbinical author-,

-tties'. claim the animal 1is indeed ownerleps._ The Mishnah

Berurah deviatek from his. halachic pattern and ‘does not side
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_ accordance with the opinion of the Levush. . B did not
N ' .

= ’

with the Magen Avraham's -view, But rather rules in accor-

dance with the other 'latter rabbiﬁical auﬁh;rities'. Rabbi
Kagan is preéared to ‘diverge from his cu;tomarily legql
pattern as hé.ié confronted withB the possibility of a-law
that entails a Torah prohibition. . .This is emphabized in
sub-paragraph 18 - in his "statement: "In_ order to free
himself ffom a;Shaﬁbos préhibition", thus impl¥ing thisbis a
Torah prohibition. Furthermoée, the fact that this ruliné

has no practical implications contributeé‘to Rabbi Kaéan’s

decision to suggest the Magen Avraham's opinion. . As the

Mishnah Berurah .states: "One need not fear, moreover, tbat

someone else ﬁight take possession of it on Shabbos it-

9.
”

self . . . . ' ‘

Rabbi Kagan's dissatisfaction with his resdlution to

rule against the Magen Avraham is emphasized in the Sha'ar
% : . .

Ha-Tziyun 20 where he discusses his » decision in detail and

includes a series of ‘'latter rabbinical authorities' to
sibstantiate this ruling. - He writes: '"So it is implied

from the Bet Yosef and this is how the Olat Shabbat has

\

) ﬁr;tten, that on Shabﬁos' itself it is entirelf renounced

™

from ownership for if not it would not help to cancel the
rest of the animal since it is still his animal, - see there.

.,And so agrees the Taz, see there, that wrote in detail and

deferred/yh6’wanted to explain differently and even the

.- . . «
Magen Avraham agrees' to explain the words of the Rav in

/. - N
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' gonclude 80’ since a number of 'latter rabblnlcal author- -~

6;t1es' questioned him on ‘this matter, and .they are.the
yaa?ar Mordechai, Chgmed Mosheh, Bet Meir and in addition’ s
fhe Elya Rabbi a?d Peri Megadim that.in conclusion adjudi-
cated as the Taz and Olat Shabbat, claiming that it is
required to be’renounqed entiyely of 'its.owpership,’other- -
wise tﬁe prohibition 'of Shabbos "is not removed. So it
;ppears in the Gra'sfpommentary, that 'oﬁ Shabbps day it isd
A ownerless property and as suéh' ituappears‘in the Ba'eyr
Hey£:;~;;awthe Ger;; who dia not refer at all to the Magen -
Avraham." ' .
. .'. SuB-paragraph 18 is formed from the phéaseology of the

4 A0 u

: e !
liatter\rabbinical authorities' such as the Taz, Geraz, and

-

lat Shabbat with Rabbi Kagan's interpretive comments. The o~
.Y ‘terminology of this sub-paragraph .is not unique to any
. - s .
specific 'latter rabbinical authority', but is based on the -

different 'latter rabbinical authdritiea' that deal with the

3
1

/// K theme of sub-paragraph 18.

(19) A person is not obligated, etc. For we deduce
the cdmmandment that one's animal rest on Shabbos from what
is written. *"...s80 that your ox and your donkey may rest
like you,"--a passage written  in connection with Shabbos.
Nonetheless, one should not rent them out except as ‘part, of
a more inclusive rental, so that it not constitute profits
earned from Yom Tov. « : \
. CT But .the ' Maharshal disputes this view, his opinion
“ being that Yom Tov and Shabbos are equal in this, as in
respect to all labors. ' = .
See M.A. who discusses the matter at length, citing
. that the Beis Yosef in Sec. 495 quotes /various/- oplnlons of .
.~ T : Rlshonlm on this subject and inclines towards the view that o
.it is prohibited, and that, accordingly, it is proper to
follow the stringent view. ’

+
. . -
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The Beyur . Ha-Gra also dlscussesnthe matter at length
arriving at the conclusion that the correct View is that of

the above-mentioned Maharshal. Likewise, below, in Sec.

495, Par. 3, the Gra explains that the reason for /the law/

' appearing there in the Shulchan Aruch (that one must not.

carry out’ a load on an animal on Yom Tov) is because of /the
commandment that one/ rest oneds anlmals. 7

' v .

Analysis

In sub-paragraph .19, the Mishnah Berurah glosses and

P

disputea’theﬁRema. Rabbi Kagan ipitiates his adjudication

with a halachic deduction based on a Torah passage, thus

.

attributing and raising his ruling to a Torah ptohibition.

In order to substantiate his decision, tﬁe Mishnah Berurah

\ﬁuotes ‘and analysxs in the Mlshnah Berurah text and Sha'ar-

Ha-Tziyun 22 and 23 .an array -of 'forme: and 'latter

-

rabbinical authonitiéé', Furthermore, the literary form of
sub-paragraph 19 " is presented as a rabbinical discourse
commencing witp a Torah passage and cit%ng. additional

5,

rabbinical  sources. . Rabbi Kagan, in the Mishnah Berurah

text os sub-paragraph 19, emphasizes the* two 'latter

o

rabbinical authorities' upon whom he as a4 rule is most

dependent for his halachic decisions, the Magen Avraham &nd

the Gra. He writes "See the Magen Avraham who discusses
this matter at length . .. . and that accordingly, it is
proper to follow the stringent view. The Beyur Ha-Gra also

discusses the matter at length arriving ét the conclusion

that the cprrect view is that of the above mentioned

Maharshal."” " In the Sha'ar Hﬁ—Tziyun 23 Rabbi Kagan states:

"See there that w1th his comments he removes.the question of

N
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the Tosafot Yom Tov and also rejects what the Magen Avraham

\\

wished to say that carrying on Yom Tov does not apply to

" one's.animal.” One may infer from the concluaions of sub-

paragraph 19 that in the case of a dispute’ between the agen

Avraham and the Gra, the Mishnah Berurah prefers to gide

with the Gra.

. As stated above, the Mishnah Berurah inh sub-paragraph

19 disputes the adjudication of the Rema. Although Rabbi

Kagan states that the Mishnah Berurah is a commentary upon

the Shulchan Aruchl, when the 'latter rabbinical authorities’'

ere in digagreement ‘with this code of law he elects to
identify with them. Thus the Chafetz Chaim offers further
evidence to his halacbié.patterﬁ, as°we}1 ;é his depengency ,
ﬁpon the 'latter rabbinical authorities’ ) .
;he.phraseology of sub-paragraph 19 is adapted from

the ' 'latter rabbinical authorities'.. For 'example  the

opening statement: "For we deduce the commandment that

\.: 0
one's animal rest on Shabbos from what is written . . . 80

that your ox and your donkey may rest like you?j is found

verbatim in the Peﬁg Megadim. The later segments of the
sub-paragraph are ‘analogous to the 'latter rabbinical

authortQZes guoted-in the sub—paragraph 19.

Shulchan Aruch

4. If a Jew rents oxen to a non-Jew for plow1ng,
whereupon /the non-Jew/ plows with them, some /authorities/

- permit this (20) where the non-Jew assumes the entire
'11ab111ty /for the animal/> for death, robbery, theft; and

rlge and fall 'in value. There are others who say that since
‘ e
221
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the .non-Jew cannot sell it if he wishes, it is deemed. the
Jew's animal. (21) (See below, this Section.)

> 3
<

Mishnah Berurah )

. (20) where the noin-Jew assumes, etc. For thereby the "

,animal is considered as if it is the non-Jew's, and it is

therefore permissibles to plow with it on Shabbos, Even | -

though he must return it as it is if nothing befalls it,

neverthele3§—tt”_iﬁ—ﬁ6w*_ccmp1etely in the POBBeBBlon of the =~ .~

- non-Jew, considering-that even any rise or-fall in value ig o

his /loss or gain/.

Analysis.
In sub-baragraph 20, the Miehnah Berurah intefpregs,

Karo's accommodative,law that. is concerneq with conditions
L] -

b . . N .

of renting to a Gentile 'the animal qfla Jew that will work kY

i s . . hd

on Shabbos'. The phraseology of sub-paragraph 20 is quoted .

from\ fhe Levush with interp;eﬁive remarks of Kagan? To"
illustrate this point I wil{ reproduce’ sub-paragraph 20
underlining the quote from the Levush.

/ . ' )
"For therebx the.animal is considered as if it is the

‘ﬁ .

. non-Jews, and it ;;ﬁ&herefore permiesible to piow with it on
S 7
Shabbos « Even tHough he must return it as it is if nothing

befalls if, nevertheless it is* now completely in the.
N

possesslon of the non- Jew, con51der1ng that-even any rise or

fall in value is his." No reference to the Levush 18_01ted . .

by the Mishnah Berurah. . : - .

While in sub-paragraph 20, the Mishnah Berurah

proffers his interpretaﬁion of the Shulchan Aruch's law,

-

Rabbi Kagan states that the decisive factor in' the adjudi-

cation to render the animal the Gentiles property is the s

-

A N . ° A . .
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condition of "any rise or fall in the value is .his /loss or

gain/." This inndvation on the part of thé Mishnah Berurah

. ! > .-
is further clarified in the Sha'ar Ha-Tziyun 24 where Kagan

‘g7 . - ‘ - .
states: "But without loss or gain hg ig no better than a
¢ [ )

borrower who too is responsible for accidental damages ‘and

——

one is 'nevertﬁelegs forbidden to 1lend " it -~ to, him; for

borrowing is "not , acquisition and so it appears to me in
section 3." In " addition, the formulary "nevertheless"

(mikol makom) initiates Rabbi Ka%iglg/’?nit£3tive, as

:discussed above. .

(21) See below, etc. /gi;.,r the two /‘opinions begin-
ning with/ "some permit," cited there, and also the gloss at
the end of the Section, appear clearly to agree with those

. who permit it. (See what we write there.)

9

LY

. !
Analysis .

In sub-paragraph 21, the Mishnah Berurah interprets

and clarifies the Rema's statement: "See,'below, this
sgction;" This interpretation is initiated by the formulary
"i.e." (dhinu). Kagan, in sub-paragraph 21, emphasizes the

to

lenient adjudication through his suggestion to the read

~ 1 —a . . )
examine the ruling,of the Rema at the conclusion of secti

246. There, the Rema clarifies his accdﬁhodative view.

- The Mishnah Berurah's concluding phrase: - "See what we
. " /

write there", is ‘in keeping with my analysis of éub-para:
N e

graphs 14 "and 17. \. . 7 .

&4
¢ W
K %X R % <
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L]

——Jliability for the oxen
permitted.

"sub-paragraph 14.°

~

Although I have shown the pattern, st¥le and structure

of’ the last ten sub-paragraphs to be in keeping with my

previous analysis of the Mishnah Berurah commentary, it is

possible to question this conclusion. The change in the use
of qu;tations, from the \wordlng of the 'latter rabb1n1ca1
authorities’', aé‘well as the decision to adhere to the
stringg;t view is ‘to be noted.=s Furthegmore the leésgr
fréqpency with which formularies are applied iﬁ pthe sub-'
para&raphs are absent. In addition from sub;paragraph 13 to
Bub:pagagraph 34, Rabbi Kagan'§ commentary, the Beyur
Halachah, does’ not appeér. " Thig raises the gquestion as to

the authorship of the Mishnah Berurah, which- I discussed in’

A M ~ “s

Shulchan Aruch

5. If a Jew and a non-Jew are partners in an animal,
it is permitted to have the non-Jew .do work with it on
Shabbos by stipulating a condition with the non-Jew (22)

. initially, at the time that they purchase it, that the

non-Jew has /sole/: posséssion of the animal for Shabbos, and
the Jew)} for a weekday.

(23) If they did so stipulate initially} it is
forbidden--(24) ' even hough they do so stipulate- sub-
sequehtly. ‘ ) ' )

I1f he gives the janimal to the. non-Jew as a full
fledged loan (halva'ah) entitling him, should he so desire,
to give it away or sellrit\without ‘the Jew's consent, (25)
and sets -its value as debt upon the non-Jew, while any

%111 be borne by the non-Jew, this is
Some /authorltlesb permit 1t even though the non-Jew
is not entitled (26) to| sell it, such as where the value /of
the cattle/ is assumed y the non-Jew upon himself as a loan '

‘and the non-Jew then as igns /the cattle/ as a security /for

this loan/ (apothiki) (meanlng, "Upon this shall /the loan/

- rest,"” implying: "You may collect from this alone”) to the

©
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Jew or (27) gives them to him to hold as collateral
(yeharhaneym)," ("pawn" in Arabic 1s "rahan")--(28) provided
> he does not stipulate, "from now on."

Some permit ‘it (29) by having him warn the non-Jew not
to do work with it on Shabbos, and /stipulating/ that should
he violate this warning and do work, all liability for it
will fall 'upon him, even with respect to unavoidable
accidents (oneys)--(30) this being recorded with the
/non-Jewish/ courts.” If subsequently he does work with the
animal on Shabbos, it will no 'longer be considered the Jew's
animal /with regard to working with it/, since it is now the
non-Jew's as far as responsibility /for anything that
happens to it is concerned/ including unavoidable accidents.

,Gloss: All these various permissible devices (31) are
halachlcally proper, and one may use (32) whichever one
chooses. Even if the animal belongs to the Jew completely,
(33) the law for this is the same as where the non-Jew is
his partner--(34) prowided that he publicizes the fact that
he has done it in a permissible fashion. '

——

. Mishnah Berurah

(22) 1Initially, at the time that they purchase it,
etc. So that the.animal is not the Jew's acquisition at all
for the day of Shabbos. , Subsequently, they may then even
divide /any profits/ eqﬁally without involving any problem

% of sechar Shabbas (Shabbos profits), as stated in Sec. 245,

Par. 2. Thig is also permitted even if they then carry

- equal respon81b111ty for all the days of the week (both for
. weekdays and for Shabbos). '

'(23) If they did not so stlpulate initially. But,
rather, after they had entered into partnership, he told
him: "You take it for Shabbos, and I, against this, for the
weekdays." Then even 1if we should hold that there is no
Jprohibifion requiring restlng one's animal here, since the
non- Jez&has~ a share. in it and he does the* work without the

" Jew's nsent, it is nevertheless: forbidde For he still
takes.. one day /of earnings/ correspon ng to the Shabbos

_ ‘day., and this constitutes sechar Shabbas _(Shabbos profits)

(\\f,‘notttaken as ‘part of an overall payment. '

"

'

Anglzsis

In sﬁb—paragraphs 22 ~and 23" the Mishnah_ Berurah .

v

explains the conditions of Karo's law, 1f a Jew and non-Jew .

*

are partners in an animal . . 1"' ,The phraseology of both
& s o v . /
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these sub-paragraphs is quoted from the Magen-ﬁvraham‘subf

paragraph 13 with Rabbi Kagan's interpretive remarks.

Although the Magen Avraham presents his ‘commentary in ohe

' sub-paragraph, Rabbi. Kagan divides his remarks into two,

.

sub-paragraphs 22 and 23. To illustrate this formation I
will reproduce these sub-paragraphs and underline the Magen

Avraham's commentary.

"(22) ‘So that the animal is not the Jew's acquisition
2 . . .

/
at all  forsthe day of Shabbos. Subsequently, they may then

’

divide equally nwithout 'inyolving ény problem of Shabbos

profits, as stated in gection 245 Paragraph 2. This is -also

pernitted even if they then carry equal respdnsibiQities for

»

all the days of the week (both for weekdayéx and for

Shabbos).

(23) If they did not stipulate initially. But, rather,

after they had entered into partner‘ship, he told_‘:hem: 'You

take it for Shabbos, and I, against this, for the weekdays.

Then eveﬁ if we should hold that there is no prohibition

i ~ ’
N requiring regting one's animal here, since the non-Jew has a

.

¢ . . A
share ipn it and he does the work without the Jew's consent,

-it.is peveftheleés forbidden. For he still’ takes one da§

' corresponding _ to the: Shabbos day, and this constitutes

e

v

. o . i
Shabbos profits not taken as part of an overall payment."

Reference in Sha'ar Ha-Tziyun 26, 27 and 28 is made to the

quotafiong of the Magen Avraham.

= f



In sub-paragraph 22, Rabbi Kagan continues’ hié

“literary pattern and emphasizes the accommodative view of

thée Shulchan Aruch. The Mishnah Berurah - prefers not ‘to
combine the lénient and stringent discussion of two themes
and therefore separates the “Sub-paragraph of the Magen
e N g l i

Avraham into two, - placing the stringent theme in sub-

paragraph 23. - : ' °

-

The Mishnah Berurah preserves the halachic structure

2

and in ‘the sub-paragraph 23 implies' that Kagan accepts._the

stringent view of the Magen Avraham. Only in Sha'ar Ha-
- - o 5

Tziyun 27 does he inform the reader that the Magen Avraham

’ . @
is not in agreement with. the Shulchan Aruch. The Sha'ar Ha-

’

Tziyun explains that Karo's . rules in the case of "if they —

»>

did not so stipulate", that the Torah prohibition of’

"requiring the resting of ‘one's animal” applies, thle the
Magen Avraham writes "that there is no prohibition requiring
- ' ' “ ¥

resting one's animal here, since the non-Jew haﬁ no share in

it." Thus, Rabbi Kagan qccompiishes two pufposes; First,

*

>

-

he suggests his halachic pattern in which he prefers to

adhere to the 'latter rabbinical autHorities' even against

v ! -~

the Shulchah Aruch. Second, he emphasizes the accommodative’

_possibilities. : Y N . .
v ° M .

A

(24) Even though they do 8o stipulate subsequently.

_ From this phrase it is implied that this would certainly. be
forbidden where he does not at,all'/subsequeqily/ ‘make such
a condition. , o .

: The Beis Yosef, however, inclines towards thé view
that if-he does not make -the /above/ condition, "You take,
etc.," even’' after they form the partnership, and without
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-

going into details they divide the income of the whole week ' .
. evenly, this is permitted. For /the prohibitions of "'both
Shabbos. profits and resting one's -animal do not apply,
since/ /the Jew/ is thereby receiving Shabbos profits as
part of an overall payment. ° As far as the injunction
requiring one's animal to rest is concerned, /the Beis
Yosef/ holds . that this does not apply /where the above
A condltlon was not made/, since the non-Jew works, on Shabbos
without his consent,.by virtue of the share he has in‘it.
[However, /the Jew/ committed a transgression in this
caseé at the outset when he- entered into partnership with o
him, for he should have suspected that-he might do work with
the animal on Shabbos and should therefore have stipulated
» . from the beginning: "You take, etc." See Beis Yosef there.l],
. But implied from the wording of the Shulchan Aruch /as
above/, it appears that /the author of the Shulchan Aruch/
did not want to rely on this /view/ in actual halachie#
practice. .
Bear ' in mind that even according to the above-
mentioned opinidn of the Beis Yoséf that there is no problem
of /the requirement of/ resting one's animal in this case,
"1t cannot be permitted to divide /the profits/. subsequently
'without specifying the terms /of the division/ unless it is
a case of great loss, following the opinion of the Rema in
. the gloss to Sec. 245, Par. 1. From the M.A. it appears
‘that one may rely on this /épinion/. : .

Analisié . . ) .

<

- .- --— —In- sub-paragraph 24, the Mishnah Berurah clarifies

Rabbi Karofg position pertaining to the problem of when a\:

Jew’ did 'not subséquently stipulate his condition. Rabbi

) K§gan structures this paragraph as a rakbinical discussion
A . .
which offers two contradictory views of Rabbi Karo. The

Mishnah Berurah is concerned with this discord as it relates

directly to* the comprehansion of the. Shu]chan Aﬁuch, the

most 1mportant of the atated purposes of \kes commentary.
¥ . v
Furtﬁermore, 8ince dlscu531on of this confllct is ‘not

preq&lent in the olatter rabbinical authorltles Rabbi Kagan

_feels the obligatlon to present 1t. To attrlbute greater

~
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authority,to\the diécussion, the Mishnah Berurah ggxms sub-

9

paragraph® 24 as - ‘a ‘'rabbinical discussion using the

-

términglogy and style of * the 'latter . rabbinical

authorities'. In this way Rabbi Kagan, who usually prefers

»

to avoid direct conflicts within the Mishnah Berurah‘texf{

Lid

lpresgnts' this problem to his reader. The phraseolog&,qf

sub-paragraph 24 is adapted from the 'latter&rabbinicali

authorities' as the Magen Avraham and the Machatzit Ha-

‘Shekel, both of whom are referred to in the Sha'ar Ha-Tziyun

28 and 29. Thé segments tﬁat aAre attributed to thé Bet

Yosef are cited from this rabbinic autﬁority, although not

»

necessarily in ' the same order as he writes them.. The

. .
additional ‘statements are.the interpretive remarks of the

E»
Mishnah Berurah:

] LY .
-

To illustrate this literary étfle, I will*reproduce

~t

sub-paragraph 24, with the Bet Yosef . underlined, the

e
in

w

'Machatzit Ha-Shekel in’ bold and the Magen Avraham

' superscript. The difference here between prior.quotations'

*and sub-paragraph 24 is that subwparagraphﬁzg is not qdoted

verbatim but includes changes that have no direct bearing

‘Y:on .the meaning or. purpose of the 'latter rabbinical

authorities' commentary.

"Prom this phrage it is implied that this would

ce}tainly be ,forbidden where he does not at all make such-a’

r

condition.
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"The Beis Yosef, however inclines towards the view that

if - he . does not 'hake'the‘condition, 'You take,.etc . . .°'

=ver aftex they form the bartnefship, and withqut going into

-

datajile the , Aividea tchea incomé of the whole' waek svenly.,
' . 29

thims ia permitted,. Yoxrx the prohibitions of bogh Shabbom

profitm and rasting onae’'sa animal do not apply, Bince he is .

reaceiving Shabbos pyofitm as part i- an ovarall paymhant. AS'
"

~

far as the injunction requiring \one animal to rest is

A

concerned' he holds that this‘ﬂoes not apply, &ince-the non-

Jéw works on Shabbos without his consent, by vitrtue of the
share he has in it.

[However, he. committed a transgre881on in thlB case at

the outset when he entered into partnership w1th him, for he

should have suspected that he might do work with the anlmal

on Shabbos and. therefore have stipulated from the beglnnlng-g‘

N O
A}

- 'You take etc. See Bels Yosef there.}

But 1mp11ed from the wordlng of the Shulchan Aruch, it

aépears he did not want to rely on this in actu&l halachic
practice. - = ) ) ’ ‘

) . LN
Bear in mind that even according  to the above-
1 B B

mentioned opinion of the Beis .Yosef thqt there'is no°prob1em

of ‘'resting one's animal in this case, it cannot be permitted’

e - ES

to divide subsequently without specifying the terms unless
. . N

it is a case of great loss, following the.opinion of the
Rema in _the gloss to Section 245, Paragraph\ 1. From-the

Magen Avraham it apéeara that one may rely on this."

“ -4
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’

" The formulary "bear in mind" (da), as noted— in my’
. \ . . . 1

prior analysis of the Mishnah Berurah commentary, initiates

1
’

Rabbi Kagan's own discussion in comtrast to that of the
“ e - ' ‘

'latter rabbinical authorities'. ) .

v

The Mishnah 'Beruréh‘at first suggests one not accept

the more lenient of Karo's two opinions, but concludes "from

the ' Magen Avraham it appears that one may rely on this

& e
/opinion/." Rabbi Kagan is this referring and ruling

.

according to the accommodative view of the Magen Avraham.

. This decision offers further evidence of Kagan's halachic

structure, which favours the Magen Avraham over the Shulchan

Aruch. This preference is especially noticeable when the

*Magen Avraham suggests an accommodation. - .

©

(25) And - sets its.: value as a debt. That is;, he
assesses its monetary worth according to what it is at that
moment, and any rise or fall in value will be /the non-Jew's
loss or gain/. Nevertheless, /the Shulchan Aruch/ requires

that /the non-Jéw/ have the authority to give it away or

. 8ell itr-for he .agrees, with  the above-mentioned opinion;
/beginning with/ "there are others who say" in Par.. 4, that

- it is required./, as well,/ that the non-Jew be able to sell

it. ' ,

-

Analysis

In gub-paragraph, 25, the Mishnah Beiurah interprets
Karo's statement "and sets .its alue as a debt." 'This
interpretation is ihitiated by the formulary "that ig"

- . . N
(dhinu). Although the Mishnah Berurah does not quote the

'latter rabbinical authorities®’ in sub-paragraph 25 in the

L
» »n .

" A



A Y
[

Sha'ar Ha-Tziyun 30 the Gra is cited as the source for the
N

Y

latter seghent of this interpfetatioﬁ.

Furthermore, through the ciarificatigh presented in

sub-paragraph 25, Rabbi Kagan . continues his argument

cohcerning’ "any rise or fall in value" discussed in sub-
o L= '

paragraph 20.

(26) To . sell it, =such-as where...as a loan. This,
too, refers to where he lends it to the non-Jew and assesses
its monetary value, as “above, with the value assumed as a
debt. However, the point of this passage 1is to dd that-
eveén though where the non-Jew fixes it as the security /for
his debt/ to the . Jew, /the non-Jew/ forfeits the right to

sell it, .it is nevertheless permltted
. 3,

Analysis LA - - J

-In sub-paragraph 26, the Mishnah Berurah continues his

interpretatlon * of Rabb1 Karo's phraseology. Initiated by

~the formulary "refers” (myrei), Rabbi Kagan explalns the

1

Shulchan Aruch's phrase "to sell it where the value /of the

cattle/ is assumed by the non-Jew upon himself as a loan."
]

As in sub-paragraplt 25, the Gra is offered as the source for
this‘shb~paragraph. The reference to the Gra is cited in

% . \
the Sha' ar Ha Tzlyun 32.

\

,
Furthermore, follow1ng his llterary structure, Rabbi

Kagan emphasizes)the lenlent possibiliities of the law. This

' emphasis is developed in Sha'ar Ha-Tziyun '32 where he
concludes "even those who prohibit will admit that it is

" permitted . . . therefore it is permitted by all.”

N o v 232
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As in sub-paragraph 25, -the ‘terminology of sub-

parggraph 26 is not quote&‘ from a ‘'latter rabbinical

) . ,
: } . ‘ . -

. "' ' authority'. " . h .

4
¢ §

. oL (27) Gives them to him to hold as collateral. That
is, even though he leaves them. as collateral ' in the Jew's
possession to enable him. to seize them as payment of his
debt if he will not pay the money for them, and the non-Jew
then takes them and does work with them, /it is nevertheless
permitted, since the animal itself belongs to the Eon-Jew.

. : 7

Analysis |,

Y

R ’ \
In subzparagraph 27, the Mishnah Berurah clarifies

. ’ /
Karo's statement "the non-Jew assigns '/the cattle/ as =

. . ‘
security /for this loan/ to the Jew or gives them to chim to *

N hold as collateral." This clarification is adopted from the

. ) Magen Avraham with Rabbi Kagan's interpretive remarks. - To

[

sub-paragraph .27 and _

e - ewe— . _illustrate this IN will reproduce .

’

underline the Magen Avraham.

"That is, even though he leaves them as ‘collateral in-
<

“the Jew's possession to enable him to seize them as payment

of his debt if he will pot pay the money for them, and the

non-Jew then takes them and \does work with them, it is

1

‘nevertheless permitted, since the animal itsélf Belongs to

¢

- - the non-Jew."

The Mishnah Berurah incorporates the Magen Avraham's
K N, - ‘ .
formulary "that is" (perush) into his text to initiate this

clarification. ,
In addition to the <clarification, sub-paragraph 27
cones to emphasize Karo's accommodation. Furthermore, Rabbi

. . “ 233 - o
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AN
Kagan's concluding statement, "since the animal itself

belongs to the non-Jew", suggests a response to- a problem

posed by the“?ésafot Shabbat and the Gra. This problem is

concerned with the ownership of the animal. No reference to

_ this issue is offered §n sub-paragraph 27.%° &

(28) Provided..."from now on." That is, even if he
says to him: "If I do not give you the money by such a date
they will be yours.” Since he did not say to him: "It will
be yours from now on," the Jew will not have acquired it
retroactively in the event that the non-Jew does not pay

‘him. Thus /the Jew/, as of now, has nothing more than an:

ordinary lien on it. ~ ‘ .
, . . : , :

[
.

Analxsis .f : . } .

-

In sub-paragraph 28, the Mishnah Berurah interprets

. the stipulafion in Karo's  accommodative adjudicafion

"Rrovided he does not stipulate from now on." This inter-

pretation is initiated by the formulary "that is" (d'hinu).

Rabbi Kagan's interpretation in this sub-paragraph, as in

sub-paragrdph 27, is adapted from the Magen Avraham ﬂgb’

paragraph 14, with the Mishnah Berurah's . explanatory

comments. In sub-paragraph 27, though, Rabbi Kagan did not

supply the complete°sub-para§raph 14 of the" Magen Avraham,

Thus in the Mishnah Berurah sub-paragraph 28 he gquotes the

rest of the Magen Avraham's statement. ]

[
4

To illustrate this I will reproduce sub-paragraph 28

»

with the Magen Avraham underlined.

"That is, even if he says :to him: 'If I do not give

3

you' the money by such a date they will be yours.' Since he
. ! .
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did not say to him: 'It will be yours from now on,' the,JgQ

N\

. X, L ’ . . .
will not have acquired it retroactively in the event that

'

the non-Jew does not pay him. Thus /the Jew/,. as of now,

has nothing more than an ordinary lien on it."

To fo;m the text of. sub-paragraph 28, Rabbi Kagan does

not quote the Magen Awraham in the same order that it

appéars'in this 'latter rabbinical ~authority''s ﬁommentary.

-

For example, the phrase, "the Jew will not have required it

. retroactively", appears before "evenli if he says to him: °'If

I do not give you the money by such a- date they will be

yours." No reference to the Magen Avraham is cited for this

quote,

~

The Mishnah Berurah, in sub-paragraph 28, preaerv#s

L

his literary halachic structure and emphasizes the accom- =

modative view.

”
iy

(29) By having him warn, etc. Even though the non-Jew
does not have the rlght to sell it, nevertheless this is
permitted.

The opinion of those who permit this above, in Par. 4,
is being implicitly followed here, for here, tbo, we refer
to where he has accepted it as being his posseaslon regard-
ing rise and fall of value.

J

°

Analysis o .

rd

In sub-paragraph 29, the Mishnah Berurah clarifies

Karo's accommodation -"some permit by having him warn the

non-Jew not to-do work with it on Shabbos.” Rabbi Kagan's

emphasis upon ' this accommodation is initiated by the for-

o

- S : \
muldary "even though" (af-al pi). The Mishnah Berurah basgsb

235 S
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. sub-paragraph 29 on the statements of the Gra ’and Elya

Y

‘?éabba. The phrage, "the opinion of those who permitted

above" -igs found in the Gra's commentary. The conclusion to

sub-paragraph 29, “"regarding rise and fall of value", is

M

-

based upon the Elya Rabba's remarks. References to.these

'latter rabbinical authorities' are cited Eﬁ the Sha'ar Ha-
AN . -

e Tziyun 33 and 34,

—

-.Avrgzam ig cited.

In the Sha'ar Ha-Tziyun 34, reference is also made to

Rabbi akivah Eiger. Rabbi Kagan, basing himself upon this
!latter rabbinical authority''s commenté, further’ develops

the accommodative }possibilities of Karo's ,adjudication

st
——— \“

' 9
related to this sub-paragraph.

(30) This belng recorded. To publicize the matter, so

-

as not to give cause~ﬁer—susp&eteﬁ1~—~—~————-—

L

- - -

Anal!ﬁig. ¢ ‘ . . .
In sub-paragraph 30, the Mishnah Berurah explains the

&éaéon for . Karo's statement "this being recorded with the

/non-Jewish/ courts." Rabbi"~Kagan quotes the two (Hebréw)

.word paragraphs of the Magen "Avraham "you publicize the-

PR s . . . s
matter"”,, and’' adds his ifdterpretive remarks "so ‘as not to

give caule' f@r suspicign.” _No refegence to the Magen

. o r‘ -
’ (31) Are halach1cally proper. The best of all wéfs by
which it is permlsslble. is: /for the Jew/ to transfer
possession of it to him during the weekday perlod through a
full-fledged sale; to /have the non-Jew/ give him a

"down-payment on it and declare the balance of the money a

loan incumbent upon -himself; “~and to then render /the"

-
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animals/ a pledge /for the rest of the money/ to the Jew (80
that he may be assured of gettlng his money).

The most proper way -would be -to- execute the\sale,
before the /Jewish/ judges of the gity 5so that it be done in:
accordance with Torah law and, moreover, so that the matter
be made public so that there be no mar'is ha-ayin (suspicion
of a violation).

A}

Anélxsib

/

In subiparagraph S%f/thq Mishnah Berurah is concerned
» y o / \ = ‘ .
with his social reality. Rabbi‘§agan uses the Rema's phrase

are halachically proper" to 1n1t1ate his " discussion.

Although in the previous sub~paragraphs Rabbi Kagan dis-

cussed a variety of accommodations which ‘could be applied to

his social feality, he suggested that they not be used.

This view he emphasizes in his terminology: ' "The best of

a

all ways - which it is permissible, is; /for the Jew/ . . .", '

" the phrase "the modt proper way would be . . ." and "so that
;:he dées it in accordance with Torah law . . ."
Furthermore, the Chafetz Chaim, in his aocialvreality,

emphasizes. the need for and. dependency upon rabbinical

_ -authority. He writes: "The most proper way’%?uld be to’

. J .
execute the sale befqré the /Jewish/ Jjudges of the city so

\
that it be done in accordance with Torah Law . - ." This

N :
suggestlon is not stated’ in the 'latter rabbinical author-
«
ities’ customarlly cited in the4M18hnah Berurah commentary.

The phraseo}qu of sub-paragraph 31 is that -of Rabbl
Kagan and not cited from other 'latter rabb1n1ca1 author-

ities'.

B



(32) Whichever one chooses. Even, etc. That is, even
the assumption of such responsgibility alone (mentioned by
‘the author /of the Shulchan Aruch/ at'the end of his /last7?
statement) is sufficient here, too--even though the non-Jew
has no authority to sell it--since it is in his possession .
with respect to rise and fall in value.

Here the view of those who pérnit this in Par. 4 is
being implicitly followed. It would be better, however, to
execute a complete sale (as above in /sub-/ Par. 31), =8a as
to satisfy the stricter view there, since according to their
view there is a question of /a violation of/ Torah law
involved. !

1f, however, all these' forms of permissible ways are
difficult for one to make and it is a pressing situation
(sha'as ha-dechak) (as, for example, in a case where someone
has fields which he cannot rent out to a non-Jew under a
profit-sharing arrangement unléss he gives him,.at the same
time, oxen with which to plow, whereupon he will not be able
to prevent him from plowing with them on Shabbos /as well/),
then one may_rely on the above-mentioned view of the Bach
who permits it by the device of declaring them ownerless in
front of three persons before Shabbos, by which the matter
will become generally known and no suspicion will arise.

The act of rendering it ownerless must be done whole-
heartedly. But except for a pressing situation, one should
not rely on rendering it ownerless, as stated above\in

Mishmah—Berurah; sub-Par+—14:— The D.M. —agrees ﬂwith this
explicitls. :

I ' - 4
‘ .

Analysis

‘In sub-paragragh 32, Rabbi Kagan discusses tyo issues.

- The first theme, initiated by the formulary  "that is"

 (dhinu) interprets the Rema's statement, "are! halachically

- proper and one may use whichever oné chooses.” “The second
topic is a continuation of sub-paragraph ,31. This segment

ig initiated with the opening phrase, "the most proﬁér way."

.

gabbi Kagan prefers to ihcorporate this segment into sub-
_ paragraph 32 rather than sub-paragraph 31 to.eméhasize the

accommodative possibilities jnot presentéd‘in sub-paragraph

3.
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1

The Chafetzt Chaim does not want to give his twentieth

S

century readers, especially his contemporary {ébbinical

,authorities, the impression that he is an accommodative

adjudicator. * He therefore, ' commences this section.of sub-
paragraph 32 with a £eminder of his st%ingen% suggestion in
sub-paragraph 31. This point is emphasized with the phrase
"so as to éatisfy the stricter view there, since according

to their wview there is.a question of /violation of/ Torah
)

\

. . i}
law involved . . ." In the subsequent suggestions, Rabbi

Kagan offers the reader aci?mmodative possibilities.' These _

accommodations are restricted to &pecific conditions. As

_ the Migenéh Berurah dtates: "If; however, all these fbrms.

of permissible yays‘are difficult for one to make and it is

)

a pressing gituation . . ™. To further substantiate his

lenient opinion, Rabbi Kagan in the Sha'ar' Ha-Tziyun 37

quotes ah afray\bf 'former' and 'latter rabbinical author-

N ~

ities'

r
°

(33) The law for this is the same as, etc. Now, all
this obtains in'a case where he rents or lends it out to him

fotr doing /the non-Jew's/ own work. But in a case where it

is for the purpose’of doing the Jew's work on Shabbos, this
is in no way permitted (even if he s8ells him 'the animal "’
through a fully valid sale), since, in any event, the
non-Jew is doing the Jew's work for him on Shabbos.

Accordlngly, if the Jew owns horses -and, too, the
non-Jew is 'his hireling for /performing/ any work the Jew

may require, then it does not become permissible /to have
the non-Jew work with them/ by selling him the horses. For
it is forbidden for /the Jew/ tg let him do his work for him

. unless /the non-Jew/ is . in his employ for this particular

job alone (/e.g:i,/ travelling with the’ horses for the
purpose of delivering him ‘merchandise any time he Jay
require it during that year), in whéch case it is perm1s-

-
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stated in Sec. 244,

sible according to the  Ramba

Par. 5. -
.Even in this manner, . ¥t is fo’bldden to tell him to

travel ,on Shabbos; only he travels of his own
initiative, it is 'not necessary to stop him from it.
[Acharonim] ~

Analysis . ' ‘_//’

In.qub-paragraph‘33, théMMishnah Berurah clarifies the

statement ‘of the Rema, 1tbe iaw_tfor this is the same as

q

where the non-Jew is his partner." Rabbi Kagan forms thyg

gsub-paragraph from the commentaries of the Geraz and the
Magen Avraham, with' .his own 1nterpretory remarks. The

-’

majority of the fert segment presented in sub-paragraph 33-

is quoted from the Geraz. 'The latter segment of this sub—

o,

. paragraph is found in°the Magen Avraham. To 111ustrate thls

I'will reproduce sub-paragraph 33 w1th the Geraz in bold and

s . .
"Now, 'all thls obtains in a case where he rénts or

the Magen Avraham nnderllned.

lends it out to him for daing /the non-Jew's/ own workr But

in a case where 1tx}s for the purpoae of d01ng the. Jew's

\ ,
work on Shabboa, thls /is in mo way perm1tted (even if he

¢ & eeng
T,

pLE .

any event, the non-Jew is d01ng the Jew's work for”hlm on

Y
@ ¢
»

v o

Shabbos. - . i

Accordingly, if the Jew owns horses and, too, the

, ! ‘ .
non-Jew is his hireling - for /performing/ any qork‘the Jew
N . K . . .

may require, then it _does_not become per&iesfblé /to have

the non-Jew WOrk w1th bhem/ by se111 _h;m the, horses. 'ggg
- o . . \' N .. a
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J

it iseforbidden for /the Jew/ to let him do hiE work'for him

unless /the non-Jew/ is inohis employ for this particular

job alone (/e.g../ tﬁavellihg with . the horses , for the

pﬁ;gose of delivering him merchandise any time he may

require it during that vyear), in which case it is permis-
o

gible according to the' Rambam, as stated in section 244, |

péragraph 5.

éven ih this manner, it 1is forbidden$to tell him to .
i N . / .
travel on Shabbos; only that if he travels of his own

stop him from it. .

“ °

initiative, it is not necessary to
[Acharonim]" . ~ PO

Ho reference to the Geraz or the Magen Avraham is

explicitly cited. Reference to-'latter rabbinical author-
ities' is offered at the conclusion of the sub—pqragraphf

IS

(34) . Provided that he publicizes, etc.' See Beyur
Halachah, where we cite that all these ways of rendering it
permissible are not to be recommended for use other than in
a time of pressing need (sha'as ha-dechak)--as opposed to
.those-persons -who deliberately sell their oxen to a non-Jew
for the purpose of doing work with them“on Shabbos, the work
being widely known as the Jew's. | i

‘Even  though one 'need not protest against: those who
follow the lenient view in this, since they have an opinion
upon which to rely, nevertheless every person whe; seeks to
keep mitzvos carefully should take heed not to act in such a
way, except in a -case of ,pressing heed and following a
decision by a learned scholar. . v -

If a Jew owns a “horse ' and is asked by the governor,
with whom " he is acquainted, to .lend or rent it to him--a
request he cannot refuse for fear of arousing his enmity--he
should sell ®it to him for .a pittance, whereafter the
governor may do with it ‘as he pleases. 1f, afterwards, he
‘returns him the horse and gives hjm, in-addition, a rental
fee, then he is merely giving him a gift. [Responsa Shewus
OYa 'akov. See Sha.T. who ‘agrees with him as '‘against the Yad
Aharon.]) . ) , ‘ ‘ o

<

Py - Q N R !;‘ " u'
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Analysis | .

‘ In sub~-paragraph 34, the Mishnah Berurah's concluding

statement for ~section 246, oRaHbi Kagan continues his

discussion fr%p sub-paragraph 31. concerning the practical

. ' ‘ appligation of the halachah. \Fugthermo e;. in addition to
the adjudication, the'chafeéz Chaim states he;e his ethicai.

\

suggestion.fa Preserving his literary styl\e fhe Mishnah
Berurgh separates ethical issues and the ractical app%i-

™~ ’cation of the law from his halachic analysis of the Shulchan
Aruch. At first, the accommodatiVe poséibilities are
emphasiz.ed: Rabbi !Kagan‘ states: ';Even though one need not
protest against those wbq follow"%he lenient view in this,
since they ha&e an ' opinion upon which to relY%; This

‘ ‘ statement is immediatel} followed by the Chafetz Chaim's_

ethical declaration: "Nevertheless every person whdo seeks

. . _to keep 65tz¢ot (b'ale nefesh) garefully‘ should take heeg
- - not to act in"such a way." In addition,'Rabbi°Kagan
- & . stresses the need for adherence ﬁo rabbinical agthorityf as
‘he \cqnciudes: "Aﬁd fbllowing .a decision by a lgarnea
- . scholar;" |

In sub—pgragraph 34 a final segﬁent not relevant to -

»

the prior discussion appears. The Mishnah Berurah, as if

. suddenly reéalling after completing{ his commentary of

section 246 that he had not previously jincluded this .

, . - <« .

4 seément, now ‘interjects -it. Although this aintion gives

the impression of a contemporary issue, this adjpdication is
- H N
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quoted verbatim from the’'Ba'eyr Heytev sub-paragraph 8. It
can he arguea that this additiom is evidence to Beperatb

author and editor, a point that will be discuseed later.

e

The Chafetz Chaim also continues his llterary style in

the Bexur Halachah commentary and concludes with-an ethical

suggestlon. "He who truats in the Lord and fu1f11}§ the
N

will of the Torah as stated in the verse: 'So that your ox

~and ass will rest', etc. . . and \acts according’ to its

simple. meaning and dees not attempt to circumvent the thter
of Shabbos, good for him and certalnly, the: Holy One blessed’

be 'He, will give ° him because of hhls,.success with his-

possessions in the.six work days."



' CHAPTER 6

-

247: THE LAW CONCERNING NON-JEWS WHO CARRY
¥} » .
LETTERS /FOR JEWS/ ON SHABBOS

,(Contaiﬁs Six Paragraphs)

-

. Shulchan Arqu\\ ‘ ~
° b

1. One may send.(l) a letter with a non—Jéw even on

.+ Erev Shabbos, (2) close.to dusk, provided /the Jew/ specifies

- his wages /for carrying the letter/, (3) but only if he does
not instruct him (4) to travel on Shabbos. If he does not
specify. /the wages/, them if (5) there is no permanently
established postal official (meaning, an appointed person to
whom all letters are sent, who delivers them to their
addresses) in the town, (6) it is forbiQden to send it /with
the non-Jdew/ (7) even as early as Sunday. But, (8) if there
is a permanently’established postal official in the town, he
may send it even on Erev Shabbos, provided there is suf-
ficient time left during the day to,6 reach the house (9)
adjacent to the /city/ wall. o

Gloss: (10) Some /authorities/ permit it even if he

does not specify ./the wages/ and (11) even if there 1is no

permanently established postal official in the town, as long
as he sends it out on Thursday or earlier. In case of
necessity, one may rely on them.

vt

_ Mishnah Berurah s

o, ) 3 }

(1) A letter. The same law applies to all work: when
‘one engages /a non-Jew/, if there 3is not sufficient time
remaining to complete he work beforel Shaﬁbbs, it is
required that one specify /to the non-Jew/ the wages that
will be due for .his work. For then /the non-Jew/ will be
doing the work.in his own interest and not for the Jew (as
below in Sec. 252, Par. 2). /The reason why/ this law is
stated ./specifically/ for a - letter, is /to inform - us of a
special prohibition applying to letter-carrying; namely, /

sufficient time remaining before Shabbos for the letter to
be delivered/ where paymeht is not fixed and where there is
no permanently established postal official in the city--as
is concluded {(the ) reason eing as we shall .write below
/sub-Par. 5/), ®

~

~

" that it /alone/ is forbidden, /i.e., even where . there is’



% But the law for all other vessels, objects or mone}

\ /sent from one person to another/ on Erev Shabbos through a
non=Jew is the same as for all work /which one engages a
———iee e _DODR=Jew to do/. /These/. are permitted, therefore, even

“~

where wages are not specified--as along as thére is suf-
- ficient time left during the day to reach the premises of °
the recipient. For. /in tHe case of all other articles/ we
‘need ‘not be concerned that /the non-Jew/ will not find /the
addressee/ in his house and will have to search after him on
the Shabbos. -

™

Analysis

In sub-paragraph 1, the Mjshnah Berurah interpretsg and

‘glosges the law of Karo concerned with the 'delivery of a
- © ' letter by a Gentile on Shabbat. Rabbi Kagan preserves his
literary preferences, forms this sub-paragraph by quoting

the statements of the Magen Avraham and thg Taz; The

additional <comments in sub-paragraph 1 are the Mishnah
Berurah's interpretive remarks. These remarks are analogous
in their wording to those of the 'latter rabbipical

authorities™ concerned with this theme? To illustrate this,

I will reproduce sub-pafégraphf 1 with the Magen Avraham

underlined and the igg in bold print.-

. : - ) } i
. "The same law applies to all work: when one engages /a

non-Jew/, if there is not sufficient- ‘time remaining to’

complete the work before Shabbos, .it -is required, that one

specify‘/to :the non-Jew/ the wages that will be due for his

work. For then /the noanew]'will be doing the work in his

own intérgst “and not for the Jew (as below in Section 252,

;Paragfaph 2).’ /The reason why/ this law is . stated

/specifically/ for '’ a letter, is_/to inform us of a special

,%\h
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proﬁibition applying to letter-carrying; namely,/ that it

/alone/ is forbiddgn; /i.e., even where there is sufficient

time remaining before Shabbos for the letter to be de-

livered/ where payment is not fixed and where there is no

permanently established postal official in the city--as is

con¢luded (the‘ }eason being as. we shall write below
P
/sub~Par, 5/), = . . . (
But the law for all other Qesselé, objects or money
/sent from one person~£o another/ on Erev Shabbos through a
non-Jew is the same .as for all work /which one engages‘a
ndn—Jew to do/. h /These/ are pgrﬁitted, thérefore, eveﬁ
where wages are not specified——ag along as thefe' is suf-
‘ficient time left during " the day to reach the premises of

the recipient. For /in the case of 3ll other ' articles/ we

neea not be concerned that /the non-Jew/ will not find /the

addressee/ in his house and will have‘to.search after him on

the Shabbos.” In Sha'ar Ha-Tziyun 1 the' Magen Avraham is

cited as the source for sub-paragraph 1. The Taz "isnnot'

referred to in this Pub—parag}aph.

Although tﬁe adSudicgtion.'on,'fletter carrying' is
stringent, Rabbi Kagan emphasiz;s the lenient possibilities
related to ‘this themeﬂ ,These possibilities are concerned

with letter deliveries as well as "to all work". For

example, while presérving his’literqry style, the Mighnah

Berurah+concludes sﬁsfparagraph 1 with a lenient poésibility

when he, states: "/These/ are permitted, therefore, even

246
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where wages are not. specified--as lon§ as there is suf-

ficient ti;e left during the day to reach the premises of
the recipient. For /in'thé case of all.other articlés/ we
need not be. concerned that /the non-Jew/ will not find /the
addressee/ in:hi; house and will have to search after him on"

. B b
the Sh9bbos." Furthermore, ghe Sha'ar Ha-Tziyun 2 continues

to develop'a lenient opinion concerned with. the theme of
letter carrying. He writes: "Peri Megadim with the

interpretation of the Magen Avraham and Elya Rabba wanted‘to

(present a new interpretation, that even without waiting it

. s “ s
is permitted for them. The Peri Megadim guestioned the Elya
Rabba from where he derives this. Thus wrote the Tosafot
Shabbos and Geraz like the Magen Avraham, if he made the

agreement even at dusk 1t is permitted if he did not apeclfy
e

SRl . T
ey

~~~~~

in sgctlon 252." .

(2) Cclose to dusk. I.e., while the sun stiii shines.

It is required, too, that the non-Jew leave .the Jew's
premises before Shabbos. [Rambam]

[N . =

Analysis

. =In sub-baragraph 2,. the Mishnah Berurah interprets
Karo'sfterminplogy close to duhk"' The interpretation in

this sub-paragraph is\ initiated by the formulary "i.é."

I
*

(hTnu). * This type of.interpretlve Q%fpose in the Mishnah

Berurah comme#tary is similar to that ‘in Rabbi Kagan's

] . )
remarks in section 246, sub-paragraph 8. In section 246 he

t
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~ interprets Karo's terminology "before dusk", the latter also

initiated by the formulary i.e.” In both sub-paragraphs

the Mishnah Berugah cohcludes with reference to a rabbinical

gsource. S;ction 246, sub-paragraph 8 concludes by citing

.the. Maggid Misﬁneh, and in conclusion to- sub-paragraph 2
Maimonides is referred to.

o The phraseology of sub-paragraph 2 .is quoted from the

Elya Rabba, although not in the same order in which it
appears in/fhé commentary of 'latté; rabbinical authority's
commentary. For example, the phrase "while the sun still

~,

: shines"héppears at the conclusion of the Elya kébba but at

the béginning of the Mishnah Berurah. Reference to the Elya

Rabba is cited in the Sha'ar Ha-Tziyun 3.

H

(3) But only if, etc. But if the non-Jew of his own.

account proposes to go on Shabbos, it does not concern us
/if he goes/, since the Jew did not tell him to do. so, and
the non-Jew, for his wages,. /travels/ on his own behalf.

»

Analysis

In sub-paragraph 3, the Mishnah Berurah glosgses Karo's

law in the Shulchan Aruch, "but only if he does not instruct

him" with an accommodation. K Rabbi Kagan adapts this gloss
.from Karo's co%mentafy,'the Bet Yosef. The first statement

in sub-paragraph 3, "but if the non-Jew of his own account

. proposes to go on Shabbos", is quoted verbatim from the Bet

1]

Yosef. The subsequent remarks in sub-paragraph 3, although

not quoted from this rabbinical source, are adapted from it

‘248
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N
in content and terminology. Reference to t;¥ Bet Yosef is
cited in the Sha'ar Ha-Tziyun 4.

(4) To travel on Shabbos. Similarly, he must not tell
him: "See to it to be there on Sunday or on Monday," or the
,like, where it is clear that he cannot get there without
travelling on Shabbos--since this 1is tantamount to telling
him, "Travel on Shabbos." [Acharoniq] ’ -
Analysis

w,

In sub-paragraph 4, the Mishnah Berurah continues to

gloss Karo's statement, "but only.if he does not instruct
"him to travel on Shabboé." This gloss is initiated by the
formulgry vsimilarly" (hu hadin). " Except for the opén;ng
formuléiy and concludﬁng vocableil-sub-paragraph 4 ig‘a

*diregthuote from the Magen Avraham. No direct reference to

the Magen Avraham is cited, but rather it is inclﬁded in the

encompassing category of. 'latter rabbinical authorities'

referred .to at tbe conclusion of sub-paragraph 4.

o -
“ (5) There is no permanently established postal offi-
.cial, etc. That is, the postal official is not always found
in the city to which it was sept, but sometimes goes to some
other locality. /In such a case/ it is forbidden, for
perhaps the non-Jew will not find him and will have to go
after him /to find him/ on Shabbos. .
The reason why /the Sages/ were so stringent and were
concerned over this /in the case of a letter/ is that since
/the non~-Jew/ bears a /letter with a/ Jewish handwritihg
and it is evident that an act of a Jew 1is involved, it may.
be said that /a Jew/ gave it to him for carryihng on Shabbos.
Accordingly, if the letter is written in nonZﬁgaTBh)
handwriting, it 1is permitted to s8end it even n Erev
Shabbos, and even without first specifying the wages, as
long as it ¢an reach the first house within the wall /of the
city to which it is being sent/ while it is yet day. This:
is just as it is permitted, above,’ to send /all/ other

vessels and objects with a non-Jew. v
IM
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Analysis e C

In sub-paragraph .5, the Mishnah Berurah interprets

Karo's statement "where there is no permanently established
postal official in the town." In addition sub-paragraph 5

is what Rabbi Kagan referred to in his statement in sub-
[ .
paragraph 1, "as- we shall see below." Reference to sub-

A Y

paragraph 1 is cited at the conclusion of sub-paragraph 5,

where the Mishnah Berurah states "this is just as permitted

above."

!

The majority of the wording in sub*paragraph” 5 is

quoted from the Magen "Avraham sub-paragraphs 2 and 3. The

Mishnah Berurah had previously incorporated the terminology

of the Magen Avraham to form prior sub-paragraphs. Thus the

application of the Magen Avraham's terminology in the sub-

‘pq;agraph is not necessarily presented in the same context

’ ' . ¢ ? <
as this 'latter rabbinical authority' -intended. Although

the Mishnah Berurah uses the wording of the Magen Avraham

for his own purposes, he does not negate the Magen Avraham's

interpretation of the Shulchan Aruch.
To illustrate Rabbi Kagan's adaptation of the Magen
Avraham to his commentary, I will reproduce sub-paragraph 5

with the Magen Avraham's commentary underlined. N

"Phat is, the postal official is not always found in

the city ta which it was sent, but . somet imes goes to some
. . -, ¥ “

other locakﬂt§. /In such a case/ it is forbidden, for

perhaps the non-Jew will not find him and will have to go

- ~
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The reason why /the Sages/ were so stringent and were

concerned over this /in—the case of a letter/ is that since -

3

7 ®
/the non-Jew/ bears a /letter with a/ Jewish handwriting,

and it is evident that an act of a Jew is involved, it may

be said that fa’Jew/ gave it to him for carrving on Shabbos,

[y

Accor&;ngly, if the letter is written in non-Jewish
; ) ) ) .
handwriting, ‘it is® permitted to send it even on Erev

*

Shabbos, and even without, first specifying”the 'wages, as

long as it can reach the first ngse kithin the wall /of the

city to which it is being sent/ while it is yef day. This

is jus; as it 1is pérmitted, above, . to send /ail/ other
vessels and objects with A_pon-Jew."

%ithough the \lattér segment of sqb—paragraph 5 is not
qu&ted Vefbatim from a 'latter ;abbidicgl authority', it is.
analogous to Ithe‘ggggg, sub-paragraph 2., Rabbi Kagan only

-

makes reference to the Magén Avraham, which he c¢ites in the

Sha'ar Ha-Tziyun 6. ) .

The Mish;;h Berurah preserves his halachic pattern and
rules En ~accordance with' the 'latter rabbinical author-
ities', although it is a stringent adjudication.
Alternately, not to deviate féom his’ preference for the
lenient opinion, he concludes with an accommodative pos-
"sibility. TBuB Rabbi Kagan does not present hig concfﬁding

remarks in . sub-paragraph 5 as a quote but rather as an

addifion,ipcorpofhted into the quote from the Magen Avraham.

- . ' AY
[

>

. 251

- e -

after him /to find him/ on Shabbosg. - e



“

- at/ length and concludes with a lenient r

b ]

Y N -
A 7- R

would appear that afll this obtains ' only where he sends it
with a non-Jew to the postal off1c1al. But ‘if -‘one sends a
letter with /the non-Jew/ to one's friend, we need not fear
that he might not find him at home-and go seek after him on
Shabbos. This, /therefore,/ is permitted even on Erev
Shabbos,' and even without specifying wages--as long as /the
non-Jew/ can redch /the city/ while still day. The view of
R. Avraham of Prague, cited in Bach, is likewise inclined to
this opinion. (See there, where he goeshlnto /the questlon
ling.)

But the Taz and M.A. hold that in the case of sending
a letter to a friend, as well, there is also the same
concern_/and’it is forbidden/.  The commentary " of Rabbeinu
Chananel, just published, .indicates* agreement w1th /the view

-of/ the 0.Sh. (see there).

However, if one tells the non-Jew . to travel /to
deliver the letter to the addressee/ and, in case he will
not find him, to give it over to his household members, this
is permitted according to all views--even on Erev Shabbos
and even without specifying wages--as along as he can reach
the first .house within the wall of the city where /the ad- -
dressee/ is found. .

Analysis . oo .

[\

The Mishnah Berurah in sub-paragraph 6 glosses Karo's

stringent ruling "if there is no permanently established
postal official™, .with .an accémmoaatioﬂf,\- This lenient

opinion is presented subsequent to the stfingent' laws

3

s N i : . .
discussed ih the previous- sub-paragraphs of section 246.

. In sub-paragraph 6 Rabbi Kaban presents haiachic views

that dispute the Magén Avraham:; Evidently, uneasy with this

decision, 'Rabbi Kagan states his rabbinidal souxces in the'

' text of the Mishnah Berurah, and. embodies a 'ngmer rab-

-binical authority', Rabbi Chananel. To further support his

. ™ B )
lenient ruling Rabbi Kagan informs the reader that this
E4

*former ‘rabbinical authority's'  commentary was "recently;

° ’
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?

s concludes with a lenient ruling.)

’ &

published and made available, thus implying that it was°not

available to the Magen Avraham. . ‘o

Furthermore, the Mishnah Berburah's uneasiness with his

decision to dispute the Magen Avraham is expressed in the

final segment of sub-paragraph 6, where he discusses an

additional adjudication. Rabbi Kagan writes: "This is

¥ .
permitted accordifig to all views", which encompasses the
K ’ . q ° . ! K
Magen Avraham's ruling. - ’ .o ' -
o -~ _ .

The phraseology of the first segment is éuéted from

the 0Olat Shabbat, as RabBi&Kagan states in his opening 'to

sub-paragraph 6. The sécond segment as stated in the Sha'ar

Ha-Tzizuﬁ 7 is quoted from the Peri Megadim.\ To ilestrafe
this I will repfoéuce_sub-phragﬁaph“G with the 0Olat Shabbat

-» » - - . .
underlined and the Peri Megadim in bold.

//EEE‘Olat Shabbat wri;is: It. would appear that all
+ .

°

g ©
.this obtains only where he’sends it with a non-Jew to'the

. < -y
postal official. But if one sends a letter with /the
4 ] ¥ S ~
pon-Jew/ to.one's friend, we need not fear that he\?ight not

~

find him at home and go seek after him on Shabbos.: This,

7’

without specifying .wages--as long ag'lﬁhé non-Jew/ can reach

/the city/  while still day. The view of Rabbi Avraham of

Praque, cited in Bach, is likewise inclined to this opinion.

. (See there, where he goes iﬁ&Oo/the question at/ length and

- \

~ * '
‘ ¢ ) »
) . 0 - N
. .

< 253 .
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But the Taz and Magen Avraham hold that in the case of

sending a letter to a friend, as well, there is alsgo the

sam%;cohcern /and it s forbidden/. | The commentary of
. @ L , .
Rabbeinu Chananel, just published, indicates agreement with
R ' ¢ 0
/the view of/ the 0Olat Shabbat (see there). , "

However, if one tells the non-Jew to travel /to
deliver the . letter to the addressee/ ang, in.casec%e will
not find him, to give it over tofhis household members, this

is 'permitted according to all views--even _on” Ereév Shabboss
. - - . !
and even without specifying wages--as along as he c¢an reach
& - w
the first. house within ‘the wald of the city where /the ad-
[
- )
- 7

dressee/ is found." , .
3 \>

* P o .

(7) Even as early as Sunday. But i{ it is.a short
dlstance (such as one day's travelling distance), it would A
appear, that it is permitted even- if he qgnds him -on Monday
or Tuesday, 'since even if he ‘will not find him at home, he
», will still have plenty of time left for travelling. [M.A.]

Analysis ’ , ’ . -
- - q P - L * -

In sub-paragraph 7, the Mishmah” Berurah interprets and

-

glosses Karo's: adjudication. ‘that where "there is nozper-

v

. , - no* <& o
manently establishedx postal official in town, _ it is
qubfdaen to send it /the letter/ even ab early as Sunday.

Rabbi Kagan's clar' 1catlon, in addltlon to four inter-

pretive wordé, is qu ted from the Magen Avraham. ThrougH

,the 1nterpretat10n p&esented in sub-paragraph 7, the Mlsbnah

- . N N

Berurah emphaglzes the accommodative possibilities of the -

[ d ’
law, : . . o
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. ‘ (8) If there is a permanently establisked postal of- *
bR : ficial. I.e., the man appointed to be in' charge of this is -

there at all times. . This includes that individual, now

known as the "post-master," ‘generally’ found in larger°

localltxes who is on duty at fixed hours for receiving
letters and dellverlng /them/ to whomever they belong.
. eAnaﬂzsis . ° < . _ ot .

b

"In sub-paragraph 8 the Mishnah Berurah interprets

12

‘u? : Karo'sfstatehent "if there is .a permahently established
postal official.”" °This interpretation is initiated by the _
. . T2, °
:formulary "i.es" (hinu) s Other ‘than the phrasea "i~»e. the

man appointed to.be"”, and "this includes that individual",
\l " t - '
R Lo sub-paragraph 8 is quoted from the Taz: Reference to the

Taz ie cited in the Sha'ar Ha-Tziyun 9.

. n - é ~
. S e Sub-paragraph 8, .in - its language and content, would

: o appear to be concerned with the Chafetz Chaim's social
reality.‘ As I have shown in my analysis, this aub—paYagraph
quotes the Taz, thus it continués to.discuss Karo's laws and

s
LY

" not to deal directly with the nineﬁeenth century social .

o

, -

reality. R

<
Y . q

o B
. i (9) Adjacent to” the wall of the city to uhlch it 13
I ‘ sent. I.e., the first house within. }

-

-, Analysis

In - sub-paragraph 9, .the Mishnah Berurah interprets

- Karo's phrase, "adjacent to the wall." The entire sub-

paragraph is a quote from the Ba' eyr Heytev.sub-paragraph 4.

. No reference- to the Ba' eyr Heytev is c1ted. Rabbi Kagan

- 255 .
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prefers- in his .literdry structure not to incorporate the
stgingent opinion. %lternately, his dependency upon the

Magen: Avraham requires ‘the Mishnah Berurah not to ignore the

A
Magen Avraham's striﬁgent opinion. - In sub-paragraph 9,

pt

where Rabbi Kagan is confronted with this dilemma he solves
I ~..n . ! .

the problem by citing the stringent view in  the Sha'ar Ha-

Tziyun 10; He states: "Magen Avraham, and if he brought
. () 3‘

,nail and it is known to him [the post office, or postal

official that the adresseel it is on the other side of the
] - .

city, even if the city is surrounded by a wall it is.

-

required that he arrive there while it is.sth11 day. Peri

v

Megadim." To further justify his reference to ! the Mdgen

Avraham's stringent view, the Peri Megadim is'also cited in
~ ] |

this Sha'ar Ha-Tziyun. o 0

T (10) Some permit it, etc. "Their reason is that since
the Jew did not expligltly tell him to go on Shabbos, it
shquld not be' forbidden - except close to- Shabbos ‘when he
appears to be the Jew's messenger for this- purpose (since
agking a non-Jey to perform work /on Shabbos/ -is forbidden
by _rabbinical prohibition even if one tells-him on Erev

-Shabbos to perform work on Shabbos). But it does not appear

as if- he is telling him' to perform work on Shabbos where
there is some period of time separating /between the time

the -~order. is given and/ Shabbos. Therefore there is no -’

reason to forbid it other than on'Erev Shabbos. [ Rosh]

-

N .k ' \
Analysis . .
In sub-paragraph 10, the Mishnah Berurah explains the

™ o

Rema s accommodation, "some /authorities/ permit it even if

‘he does not specify /the wages/." This explanatiqn.is

initiated by the formu{ary "their reason is" (taamayhu) .

“ s
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,
Although Rabbi Kagan attributes this sub-paragraph to the

A 'former rabbinical authority' - the Rosh, only the last
stq}ément is qﬁoted from this

‘% states: "But i@ does not appear as'if he is telling. him to
perform work on Shabbos where ?here .is Bome pgriod of time

« separating /between the time the order is in%n and/

Shabbos."” Therefore thére is no reason to ,férbid it « . "

. ~ This quote, as well as the first segmenﬁ of sub-pgragraph'
. 10, beginning with "it - should not", is found, in the 0Olat
N & —ﬂ_—-

‘ Shabbat. Thus Rabbi Kagan, although citing the Rosh as his
. . ¢ “ , N
Y reference, is true . to his literary style, and gquotes a

-

'latter rabbinical authority', the olat Shabbat: The

~

4 ggﬁiéhnah Berurah prefers to cite a ’ 'former rabbinical
. authority' as his source to reinforce his_accommodation.

. . Wo reference to thé 0lat Shabbat is offered by Rabbi

Kagan in his commentaries. Furthermore, sub-paragraph 10'is_

further -evidence of his emphasis of the ‘accommodative

~ adjudications. ’ ~
‘ 3 . .
.

[N -

'(11) Even if there is no permanently established. It
is also permitted, according to this wview, even if‘it'is
known that he cannot reach there before Shabbos; for, since
it is much before Shabbos, he does not appear to be his
messenger (as mentioned above). \ .

. ‘% s ?

Analxéis

In sub-paragraph . 11, A Rabbi | Kagan continues his
4 N
.explanation to - developfthe Rema's accommodation. The first’

'l Nl
segment of sub-paragraph 11, "it is also permitted according

I S LY

s . o Y,

source. The actual quote -

—
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to this view, even if it is known that he cannot reach. there

before Shabbos", is quoted from the Magen Avrabham sub-
. B ®

paragraph 4. Reference to the Magen Avraham ig'cited in the
Ny ) o

N 4
Sha'ar Ha-Tziyun 11. ..

»

The latter segment of this lenient view is the,

[ 1

terminolog§;>of the Rosh's commentary referred to in sub~
. N _ - ) , - .
, paragraph 14. This referegce is what the Mishnah Berurah

¥

(‘f

refers to in his statement, "as mentioned above."

[

Shulchan Aruch ’ : ,
¢ 2. If /the Jew/ makes a stipulation that he will pay
him wages,” then even though he does not specify how much he
will give him, the law is the same as where he specifies the
" wages/, for the non-Jew relies on this:/promise/ and, /as a

_ result, then/ acts in his own interest. :

* But where, (12) even -though he .internds to pay "him
‘wages, no stipuldtion is made, it is forbidden, since /the
non-Jew/ has. nothing to rely upon-and will therefore be
working in the Jew's interest. .

. . . Mishnah Berurah
(12) Even -though he intends. 1I.e., not only is™it:

v forbidden® if the non-Jew 1is altogether -in doubt as to
whether he will be given wages, but even if.the Jew under-
stands that the non-Jew expects to be paid wages by him or
by the addredsee, it is still forbidden--since the Jew has N

.as yet not actually promised him /the wages/.

‘e

i

; Analysis

AN

% '
In sub-paragraph 12, the Mishnah'Berurah interpréts-

Karo's statemerit, "even though he intends to pay him his

.

wages." This interpretation is initiated by the formulary
. -/ : . N
"i.e." (ratzah lomar). Rabbi Kagan, through this formulary,

\ "emphasizes - that sub-paragraph 12 is not * his ruling but




-

Y W,

-rather the intention of the Shulchan Aruch. Thus tﬂe

. . . s 4
Mishnah Berurah implicitly states two purposes: first, that
he‘does not state whether he rules according to the strin-

gent law presented in. paragraph 2 of the Shulchan Aruch.

Second, he. avoids a contradiction between paragraph 2

and 4 of the Shulchan -Aruch diséussed 'by the 'iatté;\\
; X

rébbinical, authﬁ:ities'.' Sub-paragraph 12 .presents an \\\\
!

_ interpretation that does not conflict. with paragraph 4.

3

Oonly_in the Sha'ar Ha-Tziyun 12, 'where the Peri Megadim and

Elya Rabba are cited, -is \this contradiction referred-to.
Y N . )

,

. . %
These 'latter ragbinical authorities' also offer a solution

to the conflict in Karo's text, which is incorporated into

the Mishnah Berurah's text. The emphasis upon this solutjon
also perﬁits the accommodation- discussed in paragraph 4,
. y .

which would have been compromised if not for the reason

4

6£fered. Thus the Mishnah Berurah preserves his halachic -

pattern, which .offeré an impression of preference for the “

0 ) hn e * . ‘
lenientyl view. .

The phraseology of'sub-paragfaph' 12 is adapted'from

_the Magen Avraham, but only the last statement, "it is still

forbidden--since the Jew has as yet not actually promised
% ' \;‘ . :
him /the wages/" is quoted verbatim. No reference to the

Magen Avraham is cited.

L Shqléhan Aruch | ’

3. (13) If he hires him by the day (/T.e.;/ a set -
amount for each day that he travels and returns), although
he is not particular as to when he goes, then if it is (14)

r

- Y
e
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~ R - . . . N
on Erev Shabbos, it is forbidden. For when he sets out on
Shabbos it will” dppear as 1f he stipulated with him that he

%

., . 5

Mishnah Berurah

(13) If “he hires Kim by the day. I.e. even though we
permltted this above even on Erev Shabbos where wages are
spec1f1ed that was where /the Jew/ spe01f1es a fixed amount
/as payment/ for his work. For then he is doing it on his
own behalf, and it does not at all appear that the work
being done on Shabbos is done by the order of the Jew.

Howevef, where he hires him by the day (i.e., he fixes
wages for him for each day), if he hires him on Erev Shabbos
it is forbidden even though he is not particular as to when
he goes, and even though in this case, too, he works on his
own behalf. [Because of this /i.e., that he works on his
own/, this case /where he .is pa1d by the day/ is better. than
whére no wages are specified’ all and is thereéfore
permitted on Wednesday and Thursday, even according to the
author /of the Shulchan Aruch/.] /The reason for this is
that/ despite all this, since he sets out immediately
afterwards on Shabbos, it appears as 1if he stipulated with
him /to do/ so and that he is travelling as his agent--since
he pays him wages by the day. .

A}

Analysis
. In sub-paragraph 13, the Mishnah Berurah interprets

Karo's adjudication, "if he hires him bf the day . . . i§ is

. forbidden." ~ This interpretation is initiated .by the

"

formulary i.e." (ratzah lomar). As in suB-paragraphﬂ12,
here Rabbi Kégan’ is concerned with clarifying Karo's

statement and not proqlaiminé his ruling, thus the formulary

ratzah lomar. This concern is emphasized in the Sha'ar Ha-

Tziyun 13, where Rabbi Kagan explains that Karo's statement
and his interpretation of this law is ‘attributed to a
'former rabbinical authority', Rabbi Wissim. -The Sha'ar Ha-

N
Tziyun states: "Elya Rabba and further 'latter rabbinical




~
5 -

agthoritiesf reply that the author of the Shulchgn Aruch ia'
cqncétngd with the stringent opinion of the Ran which is
strict with regard to the eve of Shabbos. >See there the
‘ Elfa“Rabbaﬂ" Although the formulary, "the reasoh for this”
(mikol makom) is employéa here, .in contrast to previous sub-
éaragraphs Rabbi Kagan does not present his accommodative
view but rather the stringent view of‘Rabbi Nissim.

The worging of sub-paragraph 13 is’ constructed from
the termlnology of - the 'latter rabbinical authorities’
édﬁcerned with th{s theme as well as that of Rabbi Nissim.

% 28

For example the phrase, "it appears as if he stipulated with

<

him /to do/ so", is quoted from Rabbi Nissim's commentary.

(1i4) On Erev . Shabbos. But it . is permitted on
Thursday. According to the opinion of the Rema, above in
the gloss, it is permitted on Thursday even if he d1d not at
all specify /the wages/ N o

Analysis )

]

In sub-paragraph 14, ' the Mishnah Berurah glosses .

Karo's stringent law, "if' he hires him by the day . . . then
if it is on Erev Shabbos it is forbidden", with an accom-

modafion. Except for the phrase "above in the gloss", -sub———

parééraph i¢<is quoted from the Magen Avraham. No reference

to the Magen Avraham is cited. d
' Shulchan Aruch
4. if the non-Jew carries the letter free of charge,

then even if he ‘gives it to him on €rev Shabbos, it is
permitted. (15) For /then/ the non-Jew does this on his own
initiative; it is /apparently/ in appreciation of something

i

e g - | e s —




/i.e.,- some favor/ he benefitted from him /in the past/.
/his wages/. .

this and hold that
whenever he does i free of charge it is forbidden--(16)
and it is preferable ' to be stringent
view/.» .However, where the non-Jew takes the initiatjve in
offering the Jew to travel for him free
" non-Jew/ certainly has in mind some benefit he received from

This is the same as if he would specify
Gloss: Some/authorities/ dispute

/the Jew/, and it is permitted. (...)

Mishnah Berurah
;

{15) For the non—Jew-does this on

4

his own initiative.
Meaning, the Jew does not compel him to do so, but, rather,
Wetherefore

he agrees on his own to deliver the letter.

assume that™ the fact that the non-Jew has agreed /to take
he previously
received from him, and he is therefore working on his own
behalf. - : : -

the letter there/ is due to some

A

Analysis

In sub-paragraph 15, - the Mishnah Berurah clarifies

favor

Karo's halachah concerhed with a Gentile >who deﬂiyers the

-

‘Jew's mail for free. Rabbi Kagan.does

not ci%e .the Magen

Avraham, but rather reéorts ﬁo the Elya Rabba. Thereby the

Mishhah Berurah 1isable to avoid a problem

Magen Avraham, and to  emphasize the accommodation.

Sha'ar Ha-Tziyun 15 the problem and solution are identified

.Sha'ar Ha-Tziyun states: "Examine the

section 252 where he dispute; in the matéer of noﬁ-paym%nt
if it is permitted and if he did not specify his wages on
Wednesday or ThQrsday. Thus since they'are lenient ére-
viously in the matfef of w;dnesday or Thursday there is no

source for permission with regard to no payment. From the

262

Gra's commentary in

/and -follow their

of ' charge, /the

stated by the
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Palestinian Talmud." The phraseology of sub-paragraph 15 is .

quoted from the Elya Rabba, except for the words "to take

v

the letter there is. due to." ’

(16) And it is preferable to be stringent. Now from
this phrasing it would appear that it is merely "preferable"
to take this view into consideration. From the Taz, too, it
appears that he agrees with the first opinion /and that it
is permitted/. E K

However, in Darkei Mosheh, Sec. 252, it appears that
. he agrees with the disputing opinion:/and’' forbids it/. Also
from the Levush and the E.R. in this Section it appears that
it is forbidden /where it is done/ free of charge.

It is therefore proper to fix at least some small
amount as a remuneration, which can then be considered to be
specified wages--since he agreed .that this be his compen-
Sation. The Ch.A. writes the same. S

3

PR

Analysis

In sub-paragraph 16, Rabbi Kagan clarifies and glosses

the stringent adjudication ¢f the Rema in the case of letter

cgrryidg. This clarification is initiated by the formuldry\

” "

now (hine). Although sub-paragraph 16 appears to"be a

ruling for the Chafetz Chaim's social realit’y,h_he~ is
preserving his literary style and only presents an analysis
of the Rema's law.’

The Mishnah Berurah in sub-paragraph 16, must contend

yith the contradictory rulings by the .'latter rabbinical
B Y ] .
authorities' in this sub-paragraph. Rabbi Kagan presents
A .
both views, and cites their rabbinical sources. The Mishnah’

Berurah then concludes with a compromise quoted from the

Chayel Adam: "It is therefore proper to fix at least some

small amount as a remuneration, which can then be considered

263
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~g’ . to be specified wages--since he agreed that this be his

compensation.” ‘'This view substantiates the stringent
opinion discussed in sub-paragraph 16. To further support

*this ruling, the Sha'ar Ha—Tziyun 15 cites the Gra and the

Magen Avraham, the two 'latter rabbinical authorities' upon

whom Mishnah Berurah's adjudications are most dependent.

Aithough Rabbi'Kagan feels obligated to be stringent
because of the halachic direction taken' by the 'latter
- . rabbinicai authbrifigs', he implicitly conveys to the reader

that he is not in fdll agreement with this decisioﬂ; This

message 1is Esdveyed through the formularies "that is merely

preferable" (d'rak tov), and, "it is therefore proper”
. . (hanachon). This literary suégestion is analogousgr with my
analysis of.sub7pardgfaph 12 in section 246. N B
* ' Shulchan Aruch T
L
. 5. If the  non-Jew (17) 'is travelllng of his own

account to some other place and the Jew gives him a letter
a/to deliver/, ‘this is permltted (18) in all cases.

~

s ’ v

Mighnah Berurah

(17) 18" travelling of his own account. But if he
knows that he travels a longer distance on account of him,
it is forbldden. {B.Y.]. : S

Analysis o . o ‘ ,
‘ In sub-par raph 171 the Mishnah Berurah interprets

“and glosses Karo 8 halachah concerned with a Gentile who "is

J
travelling on his own account to som& other place and the ~
qew gives him a(lette; /td'deliver/." Rabbi Kagan deviates

264 7
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3

in this suh;paragraph from his halachic pattern, and
Y ey

L emphasizes a stringent possibility. I suggest that the

Mishnah Berurah incorporated this stringent view for two

<

reasons: first, Karo in his Bet Yosef commentary makes the

same argument, Rabbi Kagan included into his commentary .

The Mishnah Berurah informs the reader of this point by

citing the Bet Yosef at the end of sub:paragraph 17.
5 4 N

Second, the hagen Avraham sub-paragraph «8 cites this gloss.
The terminology of'sub—paragraph 17 is found in the texts of

both the Magen Avraham and the Bet Yosef.B®®

(18) In all cases. I.e., even if he does- not specify
the wages to be given him but leaves this unspecified (in
which case we hold in Par. 1 that it is forbidden to send it
with him when there is no permanently established postal
official, for we are concerned that he might not find him at
home and will proceed after him on Shabbos), nevertheless we
permit it here. For, since the non-Jew is not travelling as
his messenger but is going there on his. own, then certainly
if he fails to find him he will not search after him.

~ But this applies only if sufficient time remains to
get there while still day. If, however, no sufficient time

- is left to get there while. still day, it is forbidden in
thils case, too. For even though the journey he undertakes
‘is for himself, nevertheless his carrying: of the letter is
for the Jew. .

It should be borne in mind, that to give him /a
letter/ on Shabbos is forbidden according to everyone, even
if he goes of his own account, and even if he fixes his
wages for this while it is still day.

, Consequently, it is forbidden to post a letter on
Shabbos. [On Erev Shabbos, however, this is permitted--since
/sending, a letter through/ a postal service is always the

___ -eguivalent of having the payment specified, for even if he-
does not pay /when he mails it/, the addressee will be
compelled to pay.] ' This is forbidden even where there is an
eyruv, and even through a non-Jew. [For on Shabbos itself,
specification of wages is no remedy.]

However, in- a case involving great loss, it may be
permitted in this manner, since it is a rabbinical pro-
hibition pertaining . to a matter itself /only/ rabbinically
forbidden, which is permitted in ' a situation® involving loas.

265 ‘ \
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| In a case not involving loss, one must be stringent
even on Erev Shabbos-and not give a non-Jew a letter to ‘post

on Shabbos-—-even where wages are specified--since one
thereby specifically designates the Shabbos” day as the time
’ for performing this work. [Ch.A., Sec. 3--see there.]
. N
. S ’
~Analysis « 9 o

»

The Mishnah Berurah divides sub-paragraph 18 int}o
\ three segments. The first segment interprgts Karo's
accommodation concerned with a Gentile who "is travelling of

his own ' account to some other place and the J\gv? g:iveé him a

lettér /to deliver/,- this is permitted in all cases." This

” ”

‘segment is initiated by the formulary "i.e.

X (hinu). o
- T .

The second s&gment, initiated by the formulary- "but

T this applies"” (davka), specifies the stringent conditions

related to Karo!s accommggation: These first two segments
are adopted from the. phraseology of the 'latter rabbinical

. o ‘ ) ‘ S
‘ . authorities', especially in the Magen Avraham. The Magen
Y ’ B ) ~

‘Avraham and other 'latter rabbinical authorities’ are cited

in the Sha'ar Ha-Tziyun 17 and 18.
- . . - i b

The final segment, although it appears in its language

and halachic suggestions to be concerpned with the Cha¥etz

Chaim's social reality, is quoted from the Chayei Adam.

This section is initiated. by the formulary, "it should be
s

borne in’ mi-nd" (da). ‘The formulary da also would suggest‘
Rabbi Kagan's initiative " or practical 'suggestion for his

refder. This implication that ixere Rabbi Kagan refers to

N M . D ——— .
. . - the social réality is further emphasized in the employment
of th Yiddish vocable "pbst.", which implies a function in

" S : - - s
o

) , 266




K3

P T s
o ‘5\
] o S 'a

gineteenth—twentieth‘centuri‘Europe. But as I discﬁssedﬁgnd”
:

as explicitly stated at the conclusion of sub-paragraph 18,

this segment. is quoted from the ' Chayei Adam,, - who lived-a

“

century before the Chafetz Chaim. - g
To illustrate this I will reproduce the final segment
of SGB—paragraph 18- and 'underllne the ‘quotation " from the

Chayel Adamn.

"It should 'be borne in éfhd,» that to give him /a

_letter/ en'shabbos is foWPiddeh accofding to everyone, even

R

if he goes of his own account, and even if he fixes, his
[ B [ )

waggs for €his while it is still day.

«ﬁbnsequenfly, it is forbidden to post a_letter on
Y, )
Ne

Shabbos. [On Erev Shabbos, howeVer, thls is permlttedr—slnce

/sendlng a lette: through/ a postal service is always the

"~

equlvalent of _having the payment specified, for even if he

doeg npot pay /when he mails it/, the 'addressee will be

N -

‘ compelled to pay.] This- is forbidden even where there is an-

‘e

eyruv, and even through a non-Jew. [For _on Shebbos itself,

-

specif}catigq of wages is no remedy.])

. However, imn a case involving great loss, it may be

permitted in this manmer, sinee it is"a rabbinical pro-
hibition pertalnlng to a matter 1tself /only/ rabblnlcally
forbidden, whlch 'is permltteﬂ in a situation 1nvolv1ng Ioss.

. In a case not 1nvolv1ng loss, one must be stringent

-~

even on Erev Shabbos anhd .not glve a hon-Jew a letter to—post
(\ <

on Shabbos-—even where wages " are epe01f1ed—-slnce‘ one
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.fhereby'spegifically designates the Shabbos Bay as the time

A\

A }
.

’

-for performing this work. [Ch.A., Sec. 3--see tbere ]"

The Mishnah Berurah, 1n sub-paragraph 18, as in prior

-

sub~-paragraphs of section 247, deﬂietes from his halachic

- 9 . L
pattern and emphasizes the stringent opinion. Rabbi Kagan,-

aware of - this, clarifies his action in the Sha'ar Ha-Tziyun

. R . . ) ) ’
17. He states: " » . In any event it is ﬂdlfflcul; to be .

lenlent for I have seen the achronim, and 'I have cited from

the fespbnsa of the Maharam 242‘ where it is explained in

ac*ce with’ the Magen Avraham and therefore aé’cordlng to

.

{he law one must understand 1t thus even though the- language

i

-o % ~ ~
.of" the Shulchan Aruch is difficult accordlng "to. ‘this
7

° 'l

- =

_-explanation"; thus.the stringent rullng 57 ’ '
et

S - ' . ‘r . s '.ﬂ - * ,;
A Shulchan Aruc ' ,
. o y N R
6. If §omeone has h1red a non- ~-Jewish worker /to work
for him/ for a period of a yeatr or more, (19) 1t 1s for-
bldden to send him with a letter on Erév’ Shabbos.-

" Gloss: However, if he hired him ‘for letter-carrying’
exclusively; somé /authqrzﬂhes/ permit this, (20) as

dxplalned above, Sec. 244. - At

| 4 Mishnab Berurdh , = S
\%(119) It is forbldden to'send him.. For the mege fact
that+he is his  hireling for' the year does not make’ it.the

eghivalent of haV1ng specxfled wages. The law for this ,is
in—all details the same‘as above in Par. ‘1, for the' case

" where wages’' are not specified. . Nevertheless, in .this case

we are more lenient, forbidding 1t only on Erev‘Shabbos, the
reason being.as we have explained, in the Beyur Halachah,



o

Analysis 4 '

In sub-paragraph 19, the Mishnah Berurah explains and

glosses the Shulchan Aruch's prohibition presented in
paragraph 6. Rabbi Kagan first briefly explains the reason

’

for Karo's piohibitiéﬁ. This is followed by a brief gloss
" ' Q '

‘that states:® "Nevertheléss, in this case we are more
lenient, forbidding it only on Erev Shabbos." Rabbi. Kagan

does not develop this adcommpdatioauin- the Hishnéh Berurah

. a

text, but rather refers the reader to the Beyur Halachah.

The Chafetz Chaim, afﬁer'developing the need for-a stringenf
ruling, does' not want to conclude section 247 with a

~

,detailed analysis of the lenient opinion in the Mishnah

Berurah text.  Jnstead, he prefers to direct the reader to

A

his Beyur Halachah commentary for this analysis and thus

’

allows the Mishnah Berurah text 'to retain its,develobed

1
«

halachic patterh.' ’ e o
S . 0

.(20) As explained above. I.e., the first opinion
cited there, which holds that this is considéred the
equivalent of -specifying wages. (See the reason there.)
Nevertheless, it is forbidden to tell him to go on Shabbos,
as nmentioned above, Par. 1. .

4

!

Analysis .

r

¢ ‘In.sub-paragraph 20,, the Mishnah Berurah interprets
. M i 3 Ny

and glosses the Rem3g’s accommodation, "some /authorities/

permit this as explained above." This interpretation is -
initiated by :-the formulary "i.e." (hinu). 1In the first
_segment of sub-paragraph - 19, - Rabbi -Kagan, - wishing - te

Lo
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.emphasized in the statement,

L)

preserve the stringent halachic pattern suggested in sub-

paragraph 19, only alluded to the lenient view,. This is.

see the reason_ there”,

7]
H

referring the reader to prior sub-paragraphs for the
accommodative view. This .segment "the first oplnlon cited
there, which holds that this is considered the equivalent of

specifying wages. (See the reason there.)", is quoted from

>
>~

the Magen Avraham.'

In the f1na1 segment of sub paragraph 20 the Mishnah

Berurah prefers to conclude with a strlngent reminder:
"Nevertheless, it is forbidden to tell him to go on
Shabbos", thus preserving the stringent halachie pattern

developed in ‘the latter sub—paragfaphs.of section 247.

-



CHAPTER 7 e .

252: THE LAW FOR PERMITTED OR FORBIDDEN LABORS BEGUN
ON EREV SHABBOS FOR .COMPLETION ON SHABBOS

(Contains Seven Paragraphs)

u Shulchan Aruch
1. One may begin work on Erev Shabbos near dusk, even
/such work/ which will be impossible to complete while still
N i day, but which will of itself become completed on Shabbos.

. For example: /it is permitted/ (1) to steep ink and
dyestuffs in water so that they will centinue to dissolve
throughout Shabbos. C

/It . is permitted/ to place ‘unin (meaning, bundles)
.{2) of flax in an oven, so that they will become bleached.

/ /It is permitted/ to place (3) .wool in a kettle which

.is not on a fire and which, besides, is sealed with clay.
. But if it is on a fire, (4) it is forbidden, lest one rake

. . the coals (1. e.; expose them /by removing the ashes covering.
' ‘ them/ and stir .up the coals with a shovel). Also, even if
{ it is not on a fire, if it is not sealed with tlay, it is

forbidden (5) lest one stir it with a ladle, for someone who
stirs a pot /on Shabbos/, even if it 1is not on a fire, (6)
\ is held guilty for Mevasheyl (the Shabbos labor of cooking).
- It is permitted to set (7) traps for wild animals, -

. birds or fish, /even/ though they will be trapped on

- Shabbos. )

. It is permitted to sell /an object/ to “a non-Jdew and

load 7it for/ him /even when it is/ close to dusk, (8)

- provided that he leaves /the Jew s/ ‘premises completely (9)
while still day. ?
. Gloss: . Some /authorltles/ permit the noh-Jew to

remove it /from the Jew's premises even/ on Shabbos (10) if .
the non-Jew has set himself aside a place in the Jew's
premises /for the purchased article/ while still day. (11)
It is proper to follow the ‘"stricter v1ew here /and forbid

this/. (...) See below, Sec. 325.

3

IR . . , ‘ . . Mishnah Berurah

(8) Provided that he leaves, etc. This means that if
there is -not sufficient time left for this, or if the non-

&




P Jew stipulates that he "will take' it from him on Shabbos,
’ then even the sale is forbidden.

L]

>,

Apalysisg®®

In sub-paragraph 8 the Mishnah _Berurah interprets

-

—_— ' Karq'é adjudication "it is permittéd‘to sell /an object/ to
a non-Jeww and }oad /it for/ him /even when it is/ cloge to

. dusk, provided that “he leaves /the Je;'s/ premises com-

! ’ pletely while it is still day." This interpretation is
‘ Vinitiaéed by -‘the formulary "this means" (ratzah lbmar).

o . ’ Furthermore, as demonstrated preyiously; when he uses thisf
formulary, Rabbi Kagan emphasi;es that this iqterprepation
argues Karo's inteﬁti;n -and' not his own.; fhe Mishnag

- Berurah manifests his halachic preference in sub-paragraph

11 in the context of the Rema's adjudication. The discourse

o2

in sub-paragraph 11 presents the accommodative possibilities

~ N td .

related to the.law of the Gentile's -departure froim the Jew's °
premiges prior to the Shabbat. In addition, in his Beyur
Halachah commentary Rabbi Kagan brings_*other lenient

-

opinions. The Beyur Halachah states "if the Gentile left

., the object by him, and came at night and took it. It
appeafﬁ'that one should be lenient under pressing circum-
stances to give ‘it to him even if he is not dumb since this

prohibition is only ‘because of outward appearances one
.o ! 4 -
should not ke stringent; in this as it 1is only a doubtful

prohibition of the rabbis.”
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; ] p }
. The Beyur Halachah, besides thip augmentation, .

apprises'the reager of a“principle in his halachic decision
making. 'He states "one should not be stringent in  this as

it is only a WHoubtful prohibition of the rabbis." This .

\“u\principfe,, as explicitly expressed, offers grounds for

) ¥
lenient ruling. g ‘ N

.

.

The Mishnah Berurah concludeg sub-paragraph 8 with the

'stringent .ruling "then even the sale 'is ' forbidden" with

"Sha'ar Ha-Tziyuh 7 referring té the Talmud. By adding this

footnote, Rabbi 'Kagan emphasizes that this stringent view
" complies with the Talmud, the primary rabbinical source, and

thus the need for the stringent adjudication. .

(9) While still day. So that it will not appear as if
the Few ordered him to carry it out.

There is another reason for this: so that the Jew not
be suspected of having sold it to him on Shabbos, or of
having given it to him- as collateral for a loan. According
to this reason, it is forbidden even in a walled city or in
an area where there is an eyruv. So, indeed /, that this
reason be taken into .account/, is the consensus of the ’
Acharonim. /Therefore,/ for our case one must certainly be
strict with respect to sale or rental of any object even if
it is in a walled city where /, too,/ the non-Jew lives, and
have him remove it from the /Jew's/ premises while it is
- still day.

3

“Andlysis

In sub-paragraph ‘9,'the Mishnah Berurah explains the

conclusion of Karo's ruling discussed in sub—pagagragh 8.
He relates -to the phrase ' "while still ldézi;~JThié ex-

planation is initiated by the Sprmqlqry. phrase "there is

another reason for this"™ (yesh od taam lazeh). The phraseo- '
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”

¢ ‘ logy of sub-paragraph 9, including the opening vocable "so

that" (kide), is quoted from the Tosafot Shabbat, sub-

: paragfaph 7. Reference . to this 'latter rabbinical

authorify” is ' cited in the Sha'ar Ha-Tziyun 10 amongst an

s

arjay of other 'latter .rabbinical authorities'. To illus-
trate the Mishnah .Berurah'é utilization of the Tosafot

Shabbat, T will reproduce sub-paragraph 9 and underline this
'latter rabbinical authority's' commentary. -

"So That it will not appear as if the Jew ordered him .

> to carry it ‘out. ‘ S

]

There is another reason for this: so that the Jew not

be suspected of ‘paving- sold it to him on Shabbos, or of

having given it %o him as collateral for a loan. According
i rd

-

|
to £his reason, it is forbidden even in a walled city or in

3

. . an_area where there is an eyjuv. So, indeed /, that this

“
3

. reason be taken into account/, is the consensus of the..

" Acharonim. /Therefore,/ for our case one must certa%nly be

.
[N

strict with respect to sale or rental of any object even if

it is in a walled city where /, too,/ the non-Jew liveéh and

¢ have him remove it from .the /Jew's/ premises while it is

still day."

To justify his decision to rule stringently, Rabbi

Kagan adheres to his halachic pattern. This pattern-asserts
that when the majority of 'latter rabbinical authorities'

adjudicate stringently, he s obligafed to embrace their

-

view, Therefore the Mishngh Berurah states fn sub-paragraph ~

- 23 —~
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paragraph 9.

9, "so indeed is the .consensus of the Acharonim. AéThere—

fore/ for our use one must certainly be strict . . ." This

4 .

statément is referenced to the Sha'ar Ha-Tziyun 10, which

enumerates numerous 'latter rabbinical authorities'.

An exgmlnatlonzyf the Tosafot Shabbat sub—paragraph 7,
reveals that Rabbi Kagan eliminated an accommodative rullng
from his quote. Instead, he 1ncorporates this lenient view
in sub-paragraph 11: where he prefers t6 discuss the
accommodétive adﬁﬁdications of parégraph 2. It would appear

that Rabbi Kagan: - prefers mentioning the lenienélrulings'

within the context of ﬁ!s own. discussion of the Rema's
"halachah, rather than Karo's, as the Rema is . the adjudicator

for Ashkenazic Jewry. Furthermore, this preference is often

evidenced when the Rema adopts a stringent ruling as
illustrated\in’sub—paragraph.ll, where the heading of thiﬁ

sub-paragraph cites the Rema's . statement, "it is proper to

. s
follow the stricter view here."”

L

Not withstanding this, in sub-paragraph 9 Rabbi Kagan

-

also <suggYsts accomhodatiﬁe considerations. In the con-

clusion of ‘the Sha'ar Ha-Tziyun 10 he states, "it seems that

in a place of great need it is permissible t¢ give it to him

3

,where there is an eyruv, and one can be dependent uboﬁ the-

- *
first reason.”

Thus the reader is advised that there is a lenieéent

view as well, in regard to the 'law discussed in sub-

- - [ - —

A"
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3

(10) If the non-Jew has set himself aside, etc. Their
reason is that this is considered as if it has .already been
/taken out and/ put in the non-Jew's premises. - .

Analysis
In sub-paragraph 10, the Mishnah Berurah explains the

reason for the first opinion stated in the Rema, "some
/authorities/ permit the non-Jew‘ to - remove it /from the
ng's prgmiseé*even/ .on Shabﬁos if Ithe non-Jew, has set
himself ‘aside’ a place i; the Jew's pregises ./for the
purchased article/ while still day." This explanation is
@nifiated by the formulary "their reason" ?sevarat;m). The

phraseology in ‘sub-paragraph 10, exéept.for the'formulary,~

is quoted from the Tosafot Shabbat. No reference to this

'latter rabbihical authority' is cited.
= .

(11) It is proper to follow the stricter view. So as
not to accustom the non-Jew to /do/ this. i
See the -Acharonim whose consensus is that .from the

"halachic standpoint /, not merely as a matter of strict-

ness,/ one ought not to be lenient in this. For in Sec.
440, the ruling for chameytz (leavened bread) /owned by a
non-Jew but in a Jew's house/ is the same: /even/ setting

aside a place for /the non-Jew/ is of no avail. Aside from
this, an observer will /still/ assume that the Jew has
ordered him to remove it /from the premises/. One should,

therefore, not be Jdenient here except where loss of money or
great need is involved.

If the non-Jew is a man of power it may be permitted
even without having reserved him a place, for under ‘such
circumstances the Sages did not mean to have their pro-
hibition apply. : .

The 0.T. writes: "It would appear that if ‘one rents

" the room /in which the objects are found/ to the non-Jew for

the duration of Shabbos for a perutah (a spall coin), there
is no-need at all to be strict." (See there.) But the M.A.
and other Acharonim hold that even where the room has been
rented; this -is not enough to rely on for being lenient 7and
permitting it/.

o
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Analysis

In sub-paragraph 11, the Mishnah Berurah explains and

glosses the' second opinibn presented in the Rema, "it is
s ' . 3 ’
proper to follow the stricter view here /and forbid this/."

This sub-paragraph, as sub-paragraph 9, $ommences_ with the

formulary "so as" (kede).

The phraseology of sub-paragraph 11 is formed from the
N Ve . s
wording of the Magen Avraham, Taz, Tosafot Shabbat and the

Olat. Shabbat. ~ The Magen-Avraham and 0Olat $habbat are citéd

in the Mishnah Berurah text. Other 'latter rabbinical

authorities' are cited in the Sha'ar Ha-Tziyun 11. To

illustrate the Mishnah Berurah's adoption of these 'latter

.rabbinical authorities', I will reproduce sub-paragraph 11

underlining the Tosafot-Shaé%at! printing the Magen Avraham

in bold, the 0lat Shabbat in superscript, and identifying

the Taz and the Elya Rabbal.

"So as not to accustom the non-Jew to /do/ this.
See the Acharonim whose consensus is that from the
halachi¢c standpoint /, not merely as a matter of strict-

ness,/ one ought not to be lenient in this. For in Sec..

440, the ruling for chameytz (leavened bread3 /owned by a

non-Jew but in a_.Jew's house/ is the ~ same: /even/ getting
&~

aside a place for /the non-Jew/ is of no avgil. Aside from

this, an observer will /still/ “agsume that the Jew has

ordered - him to remove it-7from the premises/. One should,

N & b . by
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therefore, not be lenient here exqépt where loss of money or

" .great need is involved.

[If Hhe non-Jew  is a man of power it may be permitted
) ) o | o W
even without having reserved him a place, for"” under such

circumstances the Sages did not mean to have their pro-

hibition apply.l (Taz)

"

: !
The O.T. writes: "Ie would appaar that if onea rents

the room /in which the objects are found/ to the non-Jew for
the duration of Shabbos for a perutaﬂ (a . small coin’, there
is no need at all to be strict.” (See there.) But thg'M.A.

and'ther Acharonim [hold that even where the xroom has been

rented, this is not %nough to rely on for being lenient” /and

~

permitting it/."1 (Elya Rabba)

Shb—paragraph 11 commences with the explanation of the

<

"Rema's stringent view. To emphasize the necessity to rule
strictly, Rabbi’ Kaéan enmploys the terminology "from the

halach%c standpoint"™ (d'midina ein lehakel). Furthermore,

- AN ‘
the term "acharonim" is elected to suggest his lack of

choice« This stringent segment of sub-paragraph 11 con-

¢

cludes with the accommodative suggestion permitﬁing a non-

Jew 'to remove the item from the Jew's premises "Where the
loss of money or great need is involved.” The subsequent
segment .continues with a leniéé: ruling and concludes,

", « « for under such circumstances’ the Sages did not mean

_to have their prohibition apply." These lenient rulings are

e - e - - -

in accordance with my discussion in sub-paragraph 9.

S
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The concluding segment of sub-paragraph 11 discusses a

halachah where the Mishnah Berurah adduces both lenient and

strict opinions. The literary patterp of this segment in
accordance with Rabbi Kagan's halachic€st;ucture, namely, to
cite in his text the name of the ‘'latter rabbinical author-
ities'.when he is conpelled to accept tﬁe stringent ruling.,
To further strengthen Kagan's decision, the term “"acharonim"
is ,cited immediafely after the‘ reference ‘to the Magen

Y]

Avraham who rules’strictly.

Alternately, the Mishnahy,Berurah both here and in sub-

paragraph 9 does not discuss the accommodation of
"borrowing" referred té& by the 'latter rabbinical author-

ities'. (See the Ba'eyr Heytev sub-paragraph 2.)

Shulchan Aruch

2. One may (12) give his clothes to a non-Jewish
launderer or /his/ hides to a tanner (i.e., the type of
artisan who prepares leathers) (13) close to dusk (14) if
the amount to be paid 7for the entire job/ is agreed upon
beforehand, or if he does it /without payment/ (15) to repay
a favor, provided that /the Jew/ does not tell him (16) to
work on Shabbos, and that the non-Jew does the work (17) in
his own premises. '

Gloss: (18) However, if he does not fix the payment it
is forbidden (19) on Erev Shabbos. See above, Sec. 247,
(20) that there are some "/authorities/ who disagree /and
forbid it/ if he does it for him (21) free of charge, i.e.,
to repay a favor. i ’

(22) If the /Jew/-sees him working /on his articles on
Shabbos/ in order to repay a favor, he must tell him not t
work on it on Shabbos. ‘ ’

Gloss: This is even if hevgave /the clothes or th
. furs/ to him (23) several days before Shabbos.




=7

*—_-—’—'

Mishnah Berurah

(129 Give his clothes, etc. The same is true for ‘
other jobs. The reason for this /law/ is that since /the-———-
Jew/ fixes 7the non-Jew's/ wages for the /completed/ job and
is also not particular as to whether he does it immediately,
if he then does the work on Shabbos he does it for his own-
interest-~to complete his work more quickly.

Analysis ’

In sub-paragraph i2, the Mishnah Berurah explains

Karo's accommodation, "one may -give his clothes to a non-

Jewish launderer or /his/ hides to a tanner .close to dusk.” -
hY

Thig explanation "is .initiated by the formulary "the same is

.

———true" (hu hadin) and the term_ "the reason" (hataam). The
phraseology of sub-paragraph 12 cannot be identified with
any speéific '‘latter rabbinical' authority', but is rather

- the wording employed throughout the theme.

v
(13) Close to dusk. These, too, must be completely
removed from /the Jew's/ premises while still day. [Rambam]

k]
a

Analysis ' , . - .

In sub—paragrapb' 13, 'Rabbi Kagan explains Karo's

Q\\‘ étipulation that the articlquwmgst be givén to_the Gentile

-

"close to dusk". As identified\\ﬁt the conclusion of sub-

oo .
. paragraph 13, the phraseology ;% guoted form Maimonides.’

The Mishnah Berurah identifies this &gurce in h%s commentary

-

in section 247 sub-paragraph 2, and does the same here, even ‘

though this does 'not follow his customary pattern in the

ol " employment of * former rabbipical authorities'.- . -

»
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(14) If the amount to be  paid. That is, a specific
amount /for the entlre job/ this excludes where he is hired
by the day.. :

See Sec. 247, Par. 2, that if he stlpulates with him
that he will pay him after settling with him on a mutually
- agreeable sum, then even though he does not specify exactly
how much he will pay him, this is the aame .a% fixing the
payment. . ] . o

Nowadays, clothes /given in/ to a launderer without
any specification of conditions have the same law .as if the
amount of payment is fixed, since_the prices are generally -
known. General practice is, therefore, to give these /in to
a laundry/ on Erev Shabbos close to dusk.

El

Analyels N . -

In sub-paragraph 14, the Mlshnah Berurah 1nterprets

‘and glosses Karo's condition to his accommodatlon 1f the
amount te be paid /for the entire .job/ is agreed before-
hand.f This intetpretation is initiated by the formulary
"that is" (Ainu). The context and phraseology of sub-

paragraph 14 is quoted from the Magen Avraham and gosafo

Shabbat, with Rabbi Kagan's explanatory comments. ‘,‘To

illustrate.this, I will reproduce sub-paragraph 14 under-

lining the Magen'AVraham and printing the rpsafbt Shabbat in

3

bold. *

K}
. ua

"That is, a specific amount /for the entire Job/ this

7™ ¢ 3

excludes where he is hired by the ﬁay.

See Sec. 247, Par. 2 that if he atlpulates wltbwhlm

[4

that he will pay him after settllng w1§h-%k§h on a mutually

-

agreeable sum, then even though he does .not speclfy exactly

how much he will _pay him, this is the ;ame a8 fixing the

'payment*



"a laundry/ on Erev Shabbos close to dusk."

’

H
]

Nowadays, K clothes /given, in/ to a launderef without

o

any gpeggfication of conditions have the same 'law as if the
amount of ~payment is fixed, since -the prices are generally
Ay
} R ~
known. General practice is, therefore, to give these—in to
L L ~3

>
In SheMar Ha-Tziyun 15, ‘the reader is referred to the

Beyur Halachah. Ehis commentary deve?ops the.lenient views
s N

) ~

of ~the Mégen Avraham concerned with the giving of clothes to

" a Gentile launderer. Preserving his literary style, Rabbi

[y - L ©
Kagan avoids the problems prgsented against the Magen

>

. ' . . o \ ‘
Avraham's adjudication in the Mishnah Berurah text, but

L

rather discussed it in the Beyur Halachah. Except for xwo
. . -

segments, thig Beyur Halachah stressgs the lenient view.

These two segmehts are concerned with the §Fringeﬁt aéﬁects

ad 3

of the law. Rabbi. Kagan emphasizes that he prefers the

o

lenient view and concludes the first strict segment with the

‘ %hrqse "in practice; this needs further study." (tzarich

“iyun lemaaseh). ‘The -second stringent statement, after
clearly-identffying the leniepﬁ view, attributes the strict

' - h . 1 -
law to a long ‘list of 'latter rabbihical authorities'. - -Thus

the Mishnah Berurah rules -in accordance with his principle
that if this is the adjudication of .the 'latter rabbinical
N ;

authorities', \he is .compelled to accept it.

«

This se ond segment also suggesﬁs an additional

.

eprinciple in { Rabbi Kagén's stringent halachic decigiop.’

méﬁihg.f He, states: "It is very‘difficult in reality to be
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?

dependent wupon this, since all the ‘'former rabbinical

”"

authorities' . . 3
The final segment in sub-paragraph 14 commences with

the vocable Ynowadays". The Mishnah Berirah text does not

cite tre source fér this statement. Only 1in the Beyur

’

Halachah is the Magen. Avraham identified as the source.
N L}

This . follows Rabbi Kagan's literary style, which suggests to

the reader that he 1is concerned with his "nowadays",
nineteenth-twentieth century Eastern Europer when in reality

it is a quote from a previous century.

(15) To repay a favor. That is, the non-Jew agrees to
do it free of charge. We assume that most probably /his
doing it witheut pay/ 1is in return for some favor the Jew
previously did for him. He is, therefore, working on his
own behalf. . ) N

Analysis

-~

In sub-paragraph 15, the Mishnah Berurah continues to

interpret Karo's condition for his accommodation, "or if he

does it /without payment/ to repay ‘'a favor." This inﬁer-

pretation is initiated by the formulary "that is"” (hinu) .
¢ ) a -
The Mishnah Berurah, in sub-paragraph .15, does.not quote the -
AY

términofoéy of the 'latter rabbinical authorities® doncerned

, with this\“law,- but rather employs the wording of section

247, sub—paraqgaph 15, thét deals with glrelated <themé. In
Eh?s prior sub-paragraph Rabbi Kagan gquoted the Magen

Avraham. No reference is cited torgfggion 247 sub-paragraph

15., h ’ . ' )

|
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(16) To work on Shabbos. Similarly, if he tells the
launderer: "Note that I need these clothes for the night
immediately following the conclusion of Shabbos!" (as, for
example, where he desires to set out on a trip immediately
on, the - night after Shabbos), this, too, is forbidden, even
if he fixes the payment /for the job/7~ For, since it is
impossible™® to finish it /by ‘the time mentioned/ without
wokking on Shabbos, it is the same as if he would be telling
him explicitly to launder /them/ on Shabbos; /in other
words,/ /the non-Jew/ 1is his*'agent /to do the work/.
[Acharonim] ' \

-

'3

Analysis- , .

In sub-paragraph 16, the’ ﬂiéhnah Berurah glosses
Karo's statement with a stringent ruling: "Provided that
/the Jew/ does not tell him to work on-Shabbosi" This gloss
is initiated by the formulary. "similarly" (v'’chen). = The
phraseology.of sub-par;graph 16 is quoted from the Ba'eyr
Heytev, éub—paragraph 3, on states that - his s£atement is

adapted' from the commentary ‘of the Taz, section 407 sub-

paragraph 3, and "as all the 'latter rabbinical authorities'

have written.”"- No specific 'latter rabbinical authority' is

identified. This reference to 'latter rabbipicallagﬁhor—

ities' preserves the Mishnah Berurah's literary pattern,

that a;stringentulaw is embraced when it is the cdnsgnsus of

the 'latter rabbinical authorities’'.

= - - ~

(17) In his own prémises. That is, not in the Jew's

premises--for then it appears as.if he i3 doing it as the

Jew's "agent. . , ) ) ) .
The Ch.A. writes that it is forbidden in the Jew's

premises even if it is something Which is customary for all

-

the townspeople to give over under a job-contraeting,

agreement (so that it will not be suspected that he is hired
by the day)}. This, too, is forbidden for the above reason:
people:-will say /the Jew/ ordered him to work on Shabbos.

\ VAN
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. Analysis —_
In sub-paragraph 17, Kagan interprets and glosses
Karo's statement "and that the non-Jew does the work in his

v

own premfses." The interpretation is initiated. by the

: }ormulagy ."that is" “(ratzah lomar). This formulary em- ’
phasizes thaf)the stringent conditions‘£:¥erred to by Rabpf
Kagan are an explanation of Karo's ruling, but other
possibilities are conceivable. |

| The first segment of sub;paragraph 17, "ﬁot in the
Jew's premises--for then it appears .as if he is dqing it as
the Jew's agent"” is Aadapted' from the phrasedioéy of the
Geraz. No reference to the Geraz is cited. The latter ,  -ur
segment of Fhis sub-paragraph, as gﬁated in the Mishnah
Berurah - text, is adapted from the wording J} the Chaiei

ﬂégm, Rabbi Kagan prgserveé his literary pattern and cites

the néme.of tfe 'latter .rabbinical authority' in the Mishnah‘
Berurah:text when he presents a stringent opinion tﬁat might

be disputed. Furthermore,‘evidendé of this patténﬁ}is seeh

14 . >

when problems of Q}s~ social reality ‘are excluded from-the
-t

Mishnah Berurah analysis but are instead.included in -the .

.

Sha'ar ﬁE-Tziyun 17. In'this_ Sha'ar Ha-Tziyun he,states:

"I have seen in certain places that the flax is leased to a

' Gentile sto air it in his yard and they are airéa.on Shabbos
; e , : ' P
day. ' What they are doing is not right. Even if\it is the -

AN

custam 9f the whole city, to work under contract, if it is
. i - l

' in the possession *of the Jew it is forever forbidden.
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Therefore one. should ‘sell them the-

;that it wil] belong completely to the Gentile."

flax on Shabbos eve 80

I suggest that the incorporation of the Chayei Adam's

sfringent opinion at the conclusion of sub-paragraéh 17,

which deviates from Yhe Mishnah Berurah's literary style,

-

'serves as an introduction tov Rabbi Kagan's contemporary

“case, thus preserving his pattern.

\
A,
(

(18) However, if he does not

£

K

)

fix the payment. That

is, he-did not make any stipulation with the Jew: as to his
remuneration; but nevertheless, the non-Jew still expects to.
be' paid. This is forbidden: we do, not sey he 'ig working on
his own béhalf since the Jew has not expressly promised him

anything. i

A ¥

Analygis . ' '
" In sub-paragraph 18, Rabbi

NS

Kagan -interprets the

Mishnah Berurah's stringent ruling, "however, if he dées,nof

fix the payment it is forbidden . . .

\,

\

This.interp:qtatioﬂ

is initiated by the formulary, "that ig" (hinu). Following

P

his literary pattern the. Mishnah' Berurah prefers to avoid

”

disputing with the Magen Avyraham and Shulchan Aruch in the

A

Mishnah Berurah text. 'Only in the Beyur Halachah, does Rabbi

Kagan present the dispute between the Rema and other 'létter

[

' rabbinical authoritiesj. Thés pref@yence igs especially

prevalent when the Magén Avraham

accommodative ‘view in this case, are

- -~ -

(19) On Erev Shabbos. For if
Erev Shabbos it appears ag if he dis
condition that he work-on Shabbos.
payment /for the Jjob/ (in which

1286

and the Gra,*who stress,,
' A .

involved. , S

he gives it to him on
giving it to him on the
But if he fixed the.
case he is deemed to -be

/ - -~

[

-




° ! .

working on his own behalf), it does not ’apéear as if he is~
so instructing him.. | A
The halachic authorities write that if there is ample

time left to complete.the job while stisll day, then accor- -

-ding to ‘all opinions it is permitted--even on Erev Shabbos, ~¢

despite the fact' that he has.not fixed payment. The reason

.the Rema cites "Erev Shabbos" in particular is because it .

would be permitted to give /the work/ to him on- Wedhesdays
and ‘Thursdays, (which are further removed from Shabbos),
even if it is not possible -to'complete it before Shabbaos,
since /the Jew/ does not tell him to do it on Shabbos.

[ . - A _—
:

N ’

Analysis e ., . o ..

\

. s v -
-In"“sub-paragraph 19, the Mishnah Berurah eiplains and

glosses the Rema's stringent statement, ". . . if' he does
not fix the payment it is forbidden on Erev Shabbos™ with an
“ccommodative. view. Rabbi Kagan incorporates this accom-

modation under the 'heading of the Ashkenazic adjudicator,
2 T '
the Rema. {

2’

The Beyur'  Halachah, éommenéing "fogBidden Erev

A ]
= L

Shabbos", analyzes the different opinions concerned with the

theme of sub-paragraph 19. Rabbi Kagan prggerves his

literaf§ style‘and prefers not to include the dispute within

the Mishnah Berurah text. This Beyur Halachah, as well ag -

sub-paragraph 19, ‘emphasizes the lenieﬁ% opinions. To ‘-
) ’ - « - '
further strengthen his lenient ruling, the ‘phrase, "the

halachic authorities", is selected, thus suggesting greater
authority in. his adjudication, : . 3 i

O

The phraseology of sub-paragraph 19 is .adapted from

the 'latter rabbin}cal authoriéies' coﬁcerned with this

topic. This berﬁinology is especially prevalent in the

'

A
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commeniaries of the'~Magen Avraham and ibsaf&t Shabbat.

Reference to the Magen Avraham is cited in the Beyur

Halachah. ' ¥> ) \.

. (20) That . there are some who d'sagree, etc. These

/authorities/ hold that this 1is the same as where he does

not fix payment, and that /on the contrdry/ he is considered

working on behalf of the Jew-~which i forbidden on Erev

Shabbos. ' 5
5, .. See 'D.M. »who agrees. with thos¢ "some who disagree.”

‘See also what I have written above /in Sec. 247, Mishnah
Berurah, sub-Par. 16. ’

v

Analysis o ‘ ‘

In sub-pdragraph 20, the Mishnah Berurah explains the

Rema's 'stringent &tatement ". . . that _ there are some

i

~ " /authorijties/ who disagree /an forbid it/ if he does it for

. .him'ffee of éhargé.a This explanation, as in 'sub-paragraph’

.10 is initiated by the formulary "these /authbrities/ hold"

\ . " -
(v'severah le). 1In this syb-paragraph;—- Rabbi Kagan prefers

&

not to discuss the strict possibilities at iengtﬁ, and
- B \ . N - .

refers the reader to se¢tion 247 sub-paragraph 17. Segments

from' this previous ub-paragraph are quoted here in sub-

paragraph 20."

+

Berurah's _groupipg style .and do not é;gte the 'latter

v 14
rabbinical -authotity’ commentarles of the °huLé/)n Aruch do

. - o

not offer foofnote commentaries, and do not qdéte verbatlm

J

from the 'latter rabbinical authorities'

i

‘(21) Free of charge. is iﬁ not so where the non-Jew

. ¥ ) .
Sub-paragrapis 18, 19 and 20 preserve -the Mishnah

e



must tell him not to work on it on Shabbos ' w1th’a—ien1ent

" the Shulchan Aruch ruled "~ leniently above and permitted.

d8 it for him free of charge: In such a case he certainly
has in- mind a favor previously received from him, and the
ruling would be the same as /for a case/ where he fixes
payment. [From above, Sec. 247 Par. 4 in the gloss.]

~ .

Analysis ' 4 .

, . . I
In sub-paragraph 21, the Mishnah Berurah ¢larifies the

i

' Rema's stringept adjudlcation "if /the Jew/ sees him working

_lon hlS artlcles on Shabbos/ in order to xepax_a favor, he

gloss. ~ As Rabbi Kagan specifies at the conclusion of sub- -

paragraph 21, this gloss is quoted from the Rema's ruling in
section 247 parag;aph 4. T e

- — Joa— .
\
- .o - ¢

(22) . I1f /the Jew/ sees him working, etc. Even though

~giving /the work/ even free of any'obligation to pay while -
still day.‘without any concern as to whether or not he will lfﬁ
work on Shabbos (even where he is sure that he ¥ill work /on
Shabbos/, the reason belng that he did not order him to do
S0~--as explalned above in, Sec. 247, Mishnah, Berurah, sub- \
Par. 3), nevertheless if /the Jew/ enters /the non-Jew's/
premises and finds him working, /if he does not protest/ i# -

. will- appear as if. /the non-Jew/ is working on /the Jew"s/

behalf, since he'is not getting paid for this: /The Jew/
must therefore tell him not to work. Where, - however, he

~initially stipulates (with the non-Jew/ that he will pay

him, even though no specific amount "is specified, he need
not: protest, for then /the non-Jdew/ is wofking on his‘cown..

]

Analxs1 . N
“In’ sub-paragraph 22, the Mishnah Berurah clarlfles and

ARl

glossqs~Karo s inténtion in ruling, ."if /the Jew/ sees‘hlm

working /on his articles on Shabbos/ in order to repay a

favor, be'must~tell him not to work on it on Shabbos." .This

¢

clé;}}iéétion' is initiated by the opening phrase, "even .
.. - . / s
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.though the Shulchan Aruch." " The phraseology ‘of*“sub-”

:¥aragraph 22 1is adapted ;¥rom the TQ§5fot Shabbat, althqugh'

&

., only very little is quoted verbatim. '

i |

Jf The second segment ' 'of sub-paragraph 22, the gloss,
states, "where, however, he .initially stipulates /with the
non-Jew/ that he will - pay him, even: though no specific

amount fs specified, he need not protest, for then /the non-
1 . 2
Jew/ is working on his own." This™ accommodation, although
*
not presented as a= dispute, responds to the *latter rab-

binical authorities' questions on the Magen Avraham. Rabbi

¢ .

Kagan thereby emulates his literary style by presenting the
- . P . ¢ .

(A

dispute between the the@' Avraham and 'latter rabbinieal

— L [y

..authorities' in. the Sha'ar Ha-Tziyun 18, rather than in the

'a Mishnah Berurah text. This Sha'ar Ha-Tziyun states: ~ "Beis
<

Yosef and Bachlgs they are explainéa‘éEcording té the Elya *

Rabba and other 'latter rabbinical authorities', to remove
L3

from éhem Fhe questibh 'Jf tghe Magen Avraham. bTheuggqph
Avraham also aggées thaé this _ is the law of spécifying
fgés.“ - . | . .
:Furthen‘_lenie;t“§iews are eipressed‘ in 'theigézgg“
Ha]a;h;h commenciﬁg "ikiorder_ to repay a %avor."’ At the -

04

conclusion of this Beyur Halachah the Mishnah Berurah .

A N

states: "So it seems ffom‘ the .adjudicators who fﬁlq this °

way without indicating any dispute on the matter. Later I
found in the Chidushei Rabbi Akiva Eiger that he explicitly
: . ) C,

accepted a stringent view here." This is8 in keeping with

;

- . E) —
A



N -
~ -

o0
his statement in the inéroduction ot the Mishnah Berurah._ . _ .

" where he indicatés the significance of and his,deéendency on .

.the 'latter rabbinical authority" Rabbi Akiva Eiger.
’ "(23) Several days. That is, in such a.case all views
agree that it was permitted to give /the .work/ to him (as
above)’; nevertheless, he must protest /and tell hlm to stop/
when he sees him /working/.

Know, moreover, that if the non-Jew was his day—worker
.during the weekday period, and now, /on Shabbos/ ‘as well,

- decides to work /for the Jew/, /even if this is/ in privat
in his own premises, /the Jew/ must go and protest /against
his. working/ as soon as.he hears of this, even though the

» work is not belng done before his very eyes.

‘ The M.A. writes that if someane places an arder with a
non-Jew for- manufacture of shoes and /later/ finds him
working. on them on Shabbbs, he need not protest, even if the
payment /for the job/ was not fixed. For /the shoes/ are
fiot. as yet considered the Jew%s. The non-Jew, should he so

_de51re, could /still/ sell them: to someone ‘else and make him . .
different shoes. If so, then, /the non-Jew/ is not,working )
on /the Jew s/ behalf '

~

- - ¢ - - i

Analysis , . ‘\\% -

In  sub-paragraph - 23, the Mishnah Berurah interprets

and gloésgs the Rema's ruling "th}s is évég if he gave"/the
'clozhes or the furs/ to him several days before Sﬁéybps:":
Rabbi Kagan divides this sub-paragraph 1nto three segments.
"The first ' segment, which 1nterprets the Rema's adjudlcatlon

- is initiated by the formulary "that is" (ratzah lomar). - The

"use of this formulary suggests that the Mishnah Berurah

disagrees with tWis interpretation of the law. . IEIN

p The 'second segment is initiated by the formﬁlary,

” "know" (da). -Although this formulary préviously is elected

' to argue Rabbi Kagan's, analysis of thé—law in sub-paragraph

\ . . : e . .
23, here it presents 'the stringent view of the Olat Shabbat.

[ . - 1 . —
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" authority' is cited.

-

»>

: . a
The phraseology of sub-paragraph 23 parallels that of the

Olat 5Shabbat but no reference to this 'latter rabbinical

/

[ § ". - t ”
The third segment of :syb-paragraph 23, commencing with
’ * “ -
tNe phrase "the Magen Avraham writes" continues the Mishnah
. ¢ \ , ) S .
Berurah 's gloss.  Rabbi Kagan quotes only one section of

3 v wy . - . ,
the terminology and adjudication of the Magen Avraham,Ksub-

il

paragraphi 9; the abcommOQatién. _ The disputes and the

< )

stringent rulings ‘of the VMBQen Avraham- afe,deleted. Thus

Rablhi Kagan preserves his liﬁErary 8tyle and concliudes with

. i.."‘l . - .
a lenient opinion. .

Shuléhaq Aruch

/ ) - L]
3. (24) If the ggi’k is /on an article/ (25) widely
known as belonging to a Jew, and he works on it in a public
place, it is proper to act strictly and to forbid: it.

— Mishnah Berurah —

_—(54) I1f ... is, etc. For, usually, hides giveﬁ to a
tanner ‘and clothes to a launderer are not -widely known as

belonging to. a  Jew.' Therefore, even if the tanning or-

e  need not protest
ay ' was fixed.

laundering is done 'in 4 public place
against the non-Jew's worKing; where

However, where the work i nown to belong to a Jew,
and, moredver, /the non-Jew/ d it in a place visible to
the public, /the Jew/: must demand that he does not work on

Shabbos. For an observer will not know that paymént has
been fixed, and will suspect him to have been hired by the’
day. 1 . )

(This is as stated above in Sec. 244, Par..1l. ‘See

‘there, in Par. 4, that it . is the opinion of’ the Shalchan

Aruch' that this.is forbidden even from the halachic stand-
paint. See the Beyur Halachah there on this, s.v. "Dino.")

A \ - .

. v



Analysisg - .

Jin“sub—paraghaph 24,. the Mishnah Berurah clarifies and
\ ; . s . '
glosses Karo's law concerned with the work done by the
e ] ST ; ; ]
Gentile om an article which is "widely known as belonging to

a Jew". The first segmenﬁl of this sub-paragraph does not

+includé any formulary, but is structured as 'a continuation

‘bf Karo's statement. This clarification emphasizes the -

~

accommodative possibilities of Karo's adjudication.

- ¢ . -~

The second segment of sub-paragraph 24, that comménces

with the pﬁrase, "this is as stated”, glosses the Mishnah
Berq}ah's'discussiqn 6£~Ka;6'§ ruling in seqtion 244 sub-
pa{agraph éé\ I  h;Ve ;nalyzed .this discussion in section
‘244 éubfparagraph 23.
"'.“ ****L*
+ At this point\I you}d like to suggest that Rabbi Kégan1

{

. percéived the adjudica

ions of section 252 sub-paragraph 8
b4 .
through sub-paragraph 24 concerning Jews and Gentiles as a
gloss to the prior laws, especially section 247. This prior

7

section, consistently referred to in the Mishnah Berurah

A

commentary in section " 252, is further evidence to ny

argument. TheLMishgah Berurah's utilization.of this section

as a gloss-is further exemplified in the literary structure

» . i - —
J 1 il

of 'his commentary. First, he prefers toqtilize fewer

éﬁotes:from the 'latter.” rabbinical authorjties’. Second,

—_— -

the stringent views and disputes are incorporéged here
. . N ! .o ¢ -
rather than in the previous sec¢tions. For example in sub-

- | 293 : -
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paragraph 24 Rabbi Kagan presents Karo's stringent opinion,

where he states "that it is forbidden from.- the halachic

\/ﬂyband point" while the accommodative’ V1ew appeérs in section .- -

i
-

244, yur Halachah commencing "d1no

jQS) Widely known, etc. According to thls, a profest
should be made where garménts recognizable as belonging to a
Jew are seen, on Shabbos, being washed by a non-Jew on the
river shore (which is an open and public place). {M.A.]
_But the .To.Sh. writesithat /this/ suspicion does not apply
"here since it is not known whase they are.-

The Ch.A. takes an even more lenient position in this
for anotheg reason: sihce it is known that ‘the custom of
all townspeople 1is to give clothes to a launderer under a
jéb—contracting.egreement, it is therefore permitted evén if
the non-Jew~"launders -them in a public place; for there will
be no suspicion here of /his being/ a day worker. (This is
similar to what has been stated in Sec. 243, Par. 2.)

© . The same is true for all. articles customarily given
out under a Jjob-contracting arrangement: 'there 1is no
prohibitiop for® these unless the work is done at the Jew's
premfges (in which ’place it can be permitted under no
c1rcumst@nces,.as stated above in ‘sub-Par. 17).

. 1
< »

Analysis ' v

S

In sub-paragraph 25, the Mishnah Berurah glosses

‘e

Karo's law cited above in my analysis of sub-paragraph -24."

This .gloss  is  initiated “by the formulary, "accoiding to
this" (u'lefi zeh). - 1In this subyparabreph Rabbi’ Kagan is

concerned w;th a dlspute between the Magen Avraham and other

o

'latter rabblnlcal .author1t1es . In th1s . instance the

©

— -,

Mlshnah Berurah.: favours the 'latter rabbinical authorities’

0
accommodatlve vxew over the stringent argument of the Magen

Avraham. Kagan therefore identifies the 'latter rabb1n1ca1

Y,

authorities' who state the lenient oplnlen} thus preserving

‘his literary éattern. . .

ﬁ . -294 -
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X

The phraseology of sub-paragraph 25 is“primarily taken

- from the 'latter rabbinical authorities', which are iden-

tified in the sub-paragraph - as the Magen Avraham, Tosafot

e

<

Shabbat and the Chayel Adam.

o

The Mishnah Berurah concludes sub paragraph 25 with a

\
reminder to his reader that "there is no prohibition for

.
»

these Unless the work is done at the Jew's prenises (in

which .place it can be permitted under no
circumstances . . .)" Although this segment is introduced
with the formulary "the same dis true" (hu hadin), it isxp

3

continuation from the Chayei ‘Y Adam quoted immediately prior

to this statement. Thus “he > Mishnah Berurah does not

, . o o
conclude sub-paragraph 25 with- his own stringent ruling, and

thereby preserves his literary pattern.\\*ﬁp

[y

" Shulchab Aruch ) .
4. (26) Wherever the payment /for the.job/ was fixed,

{27) even though the non-Jew does the work on Shabbos, the

Jew may wear the garment /upon which the zon—Jew worked/

even on Shabbos itself. For, wherever payment is fixedL
/the non-Jew/ is then working on his own behalf. )
Gloss: (28) Some /authorltles/, however, prohibit

wearing it, if it is known that the non-Jew completed it on’
Shabbos (...), and.therefore at Motza'ey.Shabbos (the night
after the conclusion of Shabbos), oneé must wait (29) a-time
period of sufficient duration for the work /that was done on
Shabbos/ to be done. (...) This 1is the accepted and
preferred practice--unless /the garment/ is needed for
Shabbos, in which case one may follow the lenient View.

(30) If it is poss;ble to assume that it was completed
on Erev. Shabbos, it is permitted‘in any case. (...) .

But. this is only where the, non-Jew sends /the garment/
fo /the Jew's/ house. It 1is forbidden, however, (31) to
remove® /i.e., take back/’ clothes (32) from the- artisan's
premises on Shabbos=or Yom Tov. (...) *

All - this,; howevdr; concerns only clothes made
/specifically/ for a Jew. (...) (33) However, where a non-

295
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-Jew manufactures shoes for sale, a Jew (such as one with

whom /the non-Jew/ is familiar) may" go and take them from
him and /even/ don them on Shabbos--p ovided (34) that he
does not fix the sales-price with hlmf (.X. '

Mislinah Berurah "4 - "

(26) Wherever the payment, etc. This. is only where
there was no forbidden aspect at the time of giving it owver;
i.e., all, the other requirements necessary at the /time of
the/ fixing of payment, as mentioned above, .Par. 2, were
also present. . ' '

L)

) ”m

Analysis ‘
5

In sub-paragraph 26, the Mishnalf Berurah clarifies the

‘conditions for Karo's statement, "wherever the payment /for

thé jqb/ was fixed, even thqugh the non-Jew does the work on
Shabbat, .the Jew may wear the gérment')upon which the non-
iew'worked/ even on Shabbog itself . . ." The ph{aseology
of this sub—pg;agraph "is not guoted from any specific

flépter rabbinical authority'

(27) Even though, etc. ' This is not similar to what

. seems apparent from Sec. 276, Par. 1 in the gloss, that if a
non*Jew kindles a llght for a Jew, even after having fixed '’

wages /for’ the non-Jew's work/, it is forbidden .to beneflt
from its illukination. For-in our>case, even though the Jew
benefits ' from- work done on Shabbos, when he 'wears it,

nevertheless the non-Jew did not work "oh Shabbds in-order to
give the Jew benefit; this was done /primarily/ on"his own
behalf, to complete his job more - quickly. In that case?

‘however, the kindling /of the light/ on Shabbos was in order

that the Jew make 1mmed1ate use of it. ..It is therefore
forbidden.

Accordingly, even in thlB case if the Jew tells the -

-Jew shortly before dusk, "Why have you-not completed the

for me?"-~to.which the other ‘responds, "I will do this.

ﬁor you ‘on Shabbos,"” it will, indeed, be forbidden, even
.according to the author /of the Shulchan Aruch/, to pear. it
on Shabbos, just as in the case of a light. [P. Mg ]

. . 296 "
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Analysis Q

In sub-paragraph 27, the Mfshnah Berurah continues tao

N

clarify and gloss Karo's law stated in sub-paragraph 26.

This clarification and gloss is initiated by the phrase,

~

"this is not similar" (lo dami). Sub-paragraph 27 is
. divided into two segments. The first segment cites the
< Magen Avraham's comparison between the law of "candle

lighting" and that of ‘"garment"™, stressing the lenient
Ll

possibilities. -The Magen Avraham is identified in the

N\
Sha'ar Ha-Tziyun 20.

Although no reference to the'Tosafdf’Sﬁ—EB/f is 01téd““-.r

Rabbl Kiqan—ut&llzeg__th{s 'latcer\ rabblnlcal authority's' ) 1?

wording and explanatlon of the Magen Avraham.
’ P

The hatter segment of sub-paragraph 27, as stated in

its conclusicnv is quoted from the Peri Megadim. Rabbi
% L ’ . o . e .
Kagan integrates into the quote from the Peri Megadim the
A

phrases "even according to the ‘authorities: /of the Shulchan

8

Aruch/" afd "on Shabbos". Through these additions, Rabbi'’

.

Kagan_informs the reader that this is the opiﬁioﬁ of Karo, '

t

- ' but there are other opinions,- and it is only forbidden to

wear the garment on Shabbat .
y
The Chafetz Chalm 8 dec131on to conclude sub—paragraph ' <

(w', 27 w1th the Per1 Mbgadzm 8 stringent view suggests his

. " concern for the practacal implication of this case in his. -

‘milieu. Alternately, to preserve hlsgllterary pattern,,he .
does ﬁct expl;g;tly_comhlne hlS ana1¥51s of the~Shu1ghan
297 . ' >
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Aruch with contemporary issues of his era. (This concern

~

will be discussed in further detail in the summary of this

study.)

(28) sSome, however, prohlblt, etc. Their reason is
that it is forbidden for a Jew under all circumstances to
derive benefit from Shabbos work, since the work was, after
all, done for”him. i ‘, , ‘

o

Analysis

In sub-paragraph 28, the’Mishnah Berurah explains the,

Rema's statement: "some /authorities/, however, prohibit
. &

wearing it, if it is known that the non-Jew completed it on

Shabbgos. " The formulary, "their reason" (taamam), as in

. . *

.sub-paragraph 10, ?nitiates the reason for the opinion,

usually the étripgen% view. ‘ .

: *

(29) A time period of sufficient duration for the work

to be done. So as not to benefit from work done on Shabbos.
o ‘Accordingly, if a non-Jew, does work ~on the. first ‘day
of the two-day Diaspora Yom Tov, one may derive benefit from
it as of the beginning of the second day--as soon as enough
time needed for doing that work has elapsed. For whichever
way one looks at it, this is permitted: if the first day is
the holy day, then the second is an ordinary weekday; while
if the first is a weekday, then there is no ‘question that it

is permitted. .

. In all these 1nstances, there is no différence between

someone for whom /the work/ was ,done or anyone else. But
the FE.R. takes a lenlent view /and pernits benefit/ for
someone else where payment was fixed. RN

-Analysis ) ' ) N

In sub-parégraph 29, the Mishnah Berurah explains and

glosses tpe Rema'éi ruling, . . « therefore .at Motza‘ey
Shabbos .(the night after the conclusion of Shabbos), one

hd - . - »
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L3

o

must wait a tite period of sufficient duration for the .work

/that was done on Shagbos/ to be 'doneé." The explanation in

the first segment of sub-paragraph 29, "so as not‘to’benefiF
frqm work done °on Shabﬁos"zdas in sub—paraéraphs 9 and 117
‘isvinitiaged by the formulary "so as" (kede).

The second segment wasub-pa;agraph 29, the gloss, is
initiated, as in -sub-paragraph 25, with the ﬁormuiary
"accordingly" (Jefi). This 41055 is quoted from the Magen

Avraham, who 1s cited in~the Shaéar Ha-Tziyun 24. Rabbi

Kagan concludes with -the lenient view of _the Elya Rabba, and

thus preserves his exegetical literary .pattern. Further-

more, as he‘préseﬁfg a dispute between the Magen Avraham and
0 ° N

- \\ .
the Elya Rabba, the Elya Rabba. is‘}gited in the Mishnah

. . . Y . . -
Berurah text. No reference to the Magen Avrahdm is found in
" . v N \ \ .

the Mishnah Berurah commentary.

"

N \
H

(30) If it is possible to assume, etc. Since some.

permit it in all circumstances. ..

If a shoeé was already completed as of Erev Shabbos,
but it was improved, by being smoothened, on - Shabbos, it 1is
permitted /to wear it/. For ~ it could have  been, as well,

worn without this /improvement/. (This is as stated in Sec. -

« 253, Par. 1 in _the fourth gloss.) The same 1is true for

linen clothes  pressed by .a non-Jew on Shabbos:'  they are
also permitted for(the same reason.

.
kS

Analysis’ . . o -t ~ ‘

\J

Inlsqb—paragraph 30, the Mishnah Berurah continues to

gloss the(:RemafE 'adjudication that I  discussed in sub-

. paragraph 29. This accommodative sub-paragraph is dividéd

into two segments. The first segment, which concludes with

A A Y N ‘e

] i
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the“phréss, "in the fourth gloss”, is quoted from the Magen
Avraham. The latter s$egment is quoted from the?”latten.

rabbinical authority' the Netiv Chaim. Both ‘'latter

rabbinical authorities' are cited in the Sha'ar Ha-Tziyun 24

and 25 respectively. Rabbi Kagan preserves his halachic

“
/

pattern and indicates the different lenient views within hﬂsr

'glosses to the rulings of the Rema. L

, (31) To remove clothes. This is even if one knows for
certain that they were completed before Shabbos or Yom Tov,
and notwithstanding , the fact that they- are needed for
Shabbos. The reason is that of mar'is ha-ayin [(suspicious
-appearances): it will be said he did it on Shabbdbg with the

The Levush holds that even if one does not carry them
home on his a¥rm. but dons them " there 'in the non-Jew's
premises, it is still forbidden for this reason. The M.A.
holds that perhaps it is forbidden to have it taken home -

" /from the non-Jew's premises/ even by a non-Jew, since this
_is consiidered an uvda dechol /i.e., a typical weekday
activity, which is forbidden on Shabbos/. -

.

Analysis , . "

\In sub-paragraph 31, the Mishnah Berurah explains and.

glosses the stringenf édjudicatioﬁ of the Rema "it is

forbldden, however, to remove /i.e., take back/ clothe@rfrom oo

A}
< o

the artisan's premlses on Shabbods and'Yom Tov." Rabbi Kagan

4

adopts and emphasizes the stxiqt ruling qf the Magen

. «~ & i L ’ .
"Avraham. To stress this dependency on the Magen Avraham and

stringent rullng the Mishnah Berurah utlllzes the vocable of

aﬂ

the Mbgen Aviaham "even though"” (afllu) as an opening

fbrmulary; The term \is repeated in sub-parag;aph : 31 when

“

the Mishnah Berurah quotes the Magen AVraham verbatim.

J
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- from his suggested halachic pattern for leniency, justifies
° . AR Y .

Elya Rabba and Chemed Moshe a lenient view when a Gentile

k)

Rabbi Kagan taking into account that he has deviated

this ruling " in the’-Sha'ér HalTziyun 28. He states: "The

]
.

Peri Megadim and Tpsafot ‘Shabbat. Even though I saw in the

brings it, there are many other 'latter rabbinical author-
ities' that are stringent and-they are the Maamar Mordechai,
Geraz and Shulchan Shlomo. The Hagahot 'Maimoni and Geraz

\ .
claim -cutward appearances to be applicable here, V}see

there); tberéfore I left the doubt ,of the, Magen Avraham as,

o

" he. is' obligated to accept their decision: '"%ﬁis,poin is

) ’

is.™" This—Shalar—Ha=Tziyun, in addition to explaining the

Mishnah Berurah's argument, presents further evidence to the

ﬁrincipies'of the Chafetz Chaim’'s halachic, decision-making..
. . e’ N\ ’
First, it expresses his dependency’ on the Magen Avraham. -~
. N x . .

L . - .
" Second, Rabbi_ Kagan emphasizes that whéﬁ the majority of

'latter rabbinical authorities' rule in a specific directign
« * /

clearly stated in the statement, "I therefore left the/doubt
- +

of the Magen Avraham as is(" I suggest that g/furbher

reason for!this'st;ingent adjudication is as I érFUed in the

o
/

conclusion of shb-péripraph 24. - L)

/S~
The p&?aseology~of sub-paragraph 31 {s/formed from the ;///7//
. - : VA —
wording of ‘the' 'latter rabbinical authgrities' oncé?hed,

’

with thisttheﬁe. Most doeminant émong’gbé«i'attef rabbinical = .
. - ~ . N e / .

authorities' is thg tgrmin016§§/bf thélMagen Avraham and the
' k /

— L5 '

-Elya“RéSBE. in addition,.the yisﬂnah Berurah attuates the

>, < .
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.
’
. - - ,
.
’
. ’
.
'

, _ _ _ . ‘ o |
// \fo;mularyz "the reason" (taam), twice-in this sub-paragraph,

ad

followed by an explanation to -apologize for his need to rule
str#ggently. Furthermore, fallowing his literaryngXle,
when there is a dispute or a delicate adjudication ‘involved, '
the Mishnah ‘Barurah identifies the 'Jatfer rabbinical

‘ R

authorities' in the Mishnah Berurah text. In sub-paragraph

v

-

31, the Magen Avraham and the Levush are cited.

) - v -

‘.

v ]
?[ (32) Fromy, the -artisan's premlaes. It makes no '
dlfference whether he is-a Jew or a non Jew. :

Analygis N

T o In-sub-paragraph 32, the Mishnah Berural continues to
éiplore his ruling discussed in sub-paraqraph 31. As ‘in

A\

sub-paragraph 31, Rabbi Kagan also continues to explain the’

ﬁ\ _ reason for this adjudication, but pla@gs it into the Sha'ar .
,( Ha-Tziyun 29 and not in the Mlshnah Berurah text., . .
A

-

The phraseology of sub-paragraph'32 is not quoted from ’

-

any specific '1atter-rabb1n1ca1 authority"' ,’EEE//Lather from )

the éeneral terminology of this/theﬁéf////
LI th

//—H

N °F [
. o R
,///FSB) However, where a non-Jew manufactures, etc. " For
,,///ﬁ/'does it .on his owh behalf on Shabbos.

. -As for the prohibition of bringing things from the
artisan®s premises, the Rema holds that this does not applyw
here, even though ./thé Jew/ goes to him. For since everyone
knows that the non-Jew ordinarily makes /these items/ for

_ <himself in order to sell them, there 'is 'no longer any
problem of mar'is ha-ayin (susplclous appearances), that
fpeople/ might thlnk he ordered him to produce these items.

But the M.A. and many other Acharonim . dispute his

+ view, holding that even in such a case e it is forbidden to go
and take /the articles/ from hlm——Just as from any other

.. artisan. But once he has already brought Mt t6 the Jew's
premises, he may wear it, for it is assumed,.if the town is

’ *
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_naragraph‘ into three segments. The first %Lgment that

. -
s - s . —

one whose majorlty are non-Jews, that it was not méae‘fﬁﬁgp E
Jew (as written in Sec. 515). .

However, if the non-Jew is a dealer, not an artisan,
one may possibly follow’ the more lenient view. But the
To.Sh. and the P.Mg. express hesitation éven in such a case
since, in any event, it constitutes an uvda dechol /i.e., a.
typical weekday actlvxty, which is forbldden on Shabbos/.

. . . )
Analysis ) . : —

Ih sub—pasegraph‘33, the Mishnah Berurah explains and’ .

)

glébsses the Rema's law, "however, where a non-Jew manu-
¥ NN ‘
factures shoes -for sale, a Jew‘(sugggas ohe w1th whom /the
. \

non- Jew/ 1s fam111ar)  may gq\ and take them %fom h1m and

4

/even/ don them on Shabbos. Rabbi Kagan divides® this sub-

— -— . e
. u

\

concludes’ with the, phrase, "to produce |these items"
explalns the Rema's accommodatlon. I j
24
. ' The'second segmerit,- that commences w1th the Ytatement,

"but the Magen Avraham and many other Acharonim", presents

the. opinions of the 'latter rabbinical-authorities' who,

dispute  the Rema. The Mishnah Berurah in this seghent

preserves hls halachlc structure in the following manqer:

* h .
first, by identifying the 'latter rabbinical authoritfes' - °

-

and espe01a11y the Mbgeﬁ Avraham'in the instance of dis- !

-

-agreement. Second, thrpugh the use- of the ghrase'?many

other Acharonim" he _both Justlfles the empha51s on the

stringent opihion and - indicates that the majority of
L ! : 0
adjudicators rule acc¢ordingly. Third, Rabbi Kagan proclaims

-

’ his preference to adhere to the’ rulings of the majority-o

‘ - K
the 'latter rébbinic%} authorities', ‘'even oyver the adjudi- .

s~
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&

cation of the Rema. 'Fqufth, he demonstrates"his-dependehcy

especially upon the Magen Avraham. ) ®
The final segment commences with the formulary,
"however" (ach), and presents'an accommodation. The Mishnah

4 -~

Berurah preferring Fot' to conclude with a prohibitioﬂ,

actuates the terminology "expresses hesitq}ion" and not a

term such as, "forbidden". - Alternately, 'since the;e is a
disagreement im the ruling, the 'latter rabbinical author-
ities' concern%é are’ id§ntified, and the leni%nt view

clearly stated. In addition, Rabbi Kagan continues to

to in the Mishnah Berurah text.. -

: develop and emphasize the lenient possibi}ities in the Beyur —

. L]
Halachah, commencing from "the artisan's house. Even, in

° -

.

* this commentarys, when the striét view 1is-cited and the

'latter rabbinical authorities' identified, the Mishnah

! Berurah concludes “"this requires further_study" (tzarich

L5

iyun). A subsequent Ba 'eyr Heytev,, ‘commenéing "on Sha?bos

and Yom Tov" that _concludes -the topic of the Jews and |

- —

Gentiles relationships in sub-paragraph 252, continues to
. s RS _

stress the accommodative position of the halachah.

The phraseology of suS—paragraph 33 is adapted from

. . | ‘ , . |
the ‘'latter rabbinical adthorities' “concerned with this

thene. Espeéially relevant is the terminology of the Magen
3 — R “ P , N

Avraham and .the Tosafot Shabbat, both ' of whom are refqrré& ]

i

— —— .
» .

(34) That .he does not fix ... with him. That is, that
he should not mention to him any amount of money, for
ise this would be forbidden under mikach-u-mimkar (the

13




Shabbos prohibition of engaging’ in commerce)--even if he .
does not pay him now. I

i . . y
"Analysis ) . 2 - —
— In sub-paragraph 34, the Mishnah Berurah interprets

\

N ! )
the Rema's ;uling "that—he does not fix the sales price with /

. him." ‘This inte}prqtatioa is initiated by the formulary,

"that is" ld'hinu). The phraseolody of sub-paragraph: 34 is /
- . - h/ .

not adapted from aﬁy/%pecifip 'latter rabbinical authority',
3 * ' . . // . .. T, .
P but rather utilizes the general wording on this theme.

4

. .
. d
/ - ‘
.
'

£
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L CHAPTER 8
42T SUMMARY AND CORCLUSIONS

This study has explored the structure, con}'.’ent, form

2 . ’ . '
and patterns of Rabt?i Israel Mayer Kagan's Mishnah Berurah.

’

In our search for a paradigm of the perceptional world
implied in this éommehtary, wg\ h:-{ve applied, to a modern
rabbi'nic corpus .the methgd of rhetorical and structural
an.?lysi.s emplol;ed in the study of early rabb‘inic ~t;e)ntts.
This analysis augnments our knowledge of the ‘socio -
hisutor‘ical traits of ninef:e\ent;,h ::entury Jewish society in
which K~a'éan authored ' his commentary, as well as his
personalify as it is conveyed thr'ough ~ the hagiograph'y.and'
his otheér ‘wr’:lbtings. The emerging .'Getstalvt “manifests the

> —

perceptional world we 'seek to apprehend. These addifional

. data only supplement inalr exploration of the text. First

and foremost we - seek the implied meaning of _a specific

.
-

Fext. . . » '.
Through K.ag‘an's adherence 'to the literary structure a\?d-

\ -

.gehre of previous commentdries of *~ the Shulchan —"Aruch, he ™

&

expreLsses loyalty to the "ongoing t\ra:i.iféon of Jewish legal

hermeneutics. "% " The Mishnah Beru,ah testifie.s\' to its

»

author's desire to be identified with the Weltanschauung of

the seventeenth and ' eighteenth century authoritative

A4

T

\ ]
»

O

cgmmentatcfrs on Shujchan Aruch .as well with elements of ° h‘



d'

rabbinic continuity the genre of this literature regpresents.

Kagan's embloyment of the structure—and genre of 'latter

rabbinical cgmmentators' includ&s theée Mishnah | Berurah as
y

part of a mature authoritative legal system that in the mind

of i'tg. adherents stretches back over more than a thousand

years. In particular the analysm of the Mishnah Berurah'

rhetoric allows the student a clear understandlng of Kagan s

exegetical enterprise, which takes place in the context of a

continuous tradition of Jewish' legal hermeneutics.
~ 3

’

* Table 2 ‘(see next page) summarizes the occurrence of

those literary traits of all the sections studied which, in
. . . - -
our iﬁtrqduct}_om we argue were characteristic of the

&

Mishnah Berurah's literary, gehre.

Mishnah Berurah;

. 'S
Following this, wfor convenience, is -the table

originally seen on page 42 .of the introduction which

documents the occurrencés of these same traits among those

~

'latter rabblnlcal -authorltles ‘ ’fepeatedly cited in the

-

Mishnah Berurah 4

On the basis of these traits we draw conclusjons

pertaining to the following main areas: ,

% .

1. the extra-halachic material employed in the Mishnah

Berurah;
feruran
2. Kagan's concern with contemporary issues;
3. the_accommodative approach in Kagan's rulings;

4. the principles of' adjudication employed in the




- . 0

5. Kagan's relationship to previous rabbinic

- .

authorities;

TABLE 2

CHARACTERISTICS OF THE GENRE OF

MISHNAH BERURAH

4

Sec.\“ Sec. Sec. Sec.

Sec. Sec.

243 244 245 246 247 252

Rule 16 37 . 24 - 36 20 27
sub- sub- sub- * sub- sub* sub-

pars. - pars. . pars.  pars. pars. pars. .

1. 16 37 24 34 20 - 20
2. 8 23 . 19 25 17, 16
3. . 15 . 26 20 24 18 18
- 4. 14 36 21 32 17 23
5. 15 33 24 34 20 27
6. , 9 » 16 - 13 19 17 14
7. S 16 27 v 1% 22 9 17

8. 6 c12 -6 7 8 3
9.. . 16 36 2@ 34 20 27
10. 9 . 24 1 24 13 14
11. , 6 21 13 25 10 11
12, & ©10° 21 15 . 24 14 12

13. )“% 3. 0 13 0 0

14. - 4 B 4 i 0 1
15. 16 35 < 23 24 20 27
16. 9 9 9 22 4 10

17. 1 1 1 | 1 0 <0
18. 16 36 24 34 19 22
19. 16 34 24 34 20 27
17 . 19.

20, 12 . _ 35 22 30

(Sec. 2 Section; sub-pars. = sub—paragrabhs)
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TABLE 1 A

4

CHARACTERISTICS OF THE GENRE OF 'LATTER RABBINICAL
AUTHORITIES' / SHULCHAN ARUCH COMMENTATORS

Rule Mishnah Magen Ba'eyr. - Tosafot
Berurah Avraham Heytév Shabbat
X ‘
1 Y Y . vY Y
2 Y Y Y Y @ -
3 ¥ N N Y
C4 Y Y Y Y \
5 Y Y Y Y e
6 Y N N Y
7 RE Y Y Y
\ 8 ' Y Y Y
9 Y . 4 Y Y
11 Y Y N Y
» 13 Y Y N Y
15 Y Y Y Y
16 Y Y Y Y
E 18 Y Y N Y
19 Y Y Y Y
20 Y Y Y Y
a
-\?— : -
) - (Y = the rules used; N = the rules not used)

[
6. the relationship¥ between Jews and Gentiles on
Shabbat}
7. Kagan's perceptual world.
. <

Rabbi Kagan~ was popularly .referred to as the Chafetz

. \
Chaim, a reference to his first published book of ethics,
. . R

. entitled The Chafetz Chaim (Seeker of Life) (published in

1873). His fame, under his sobriquet the Chafetz Chaim, was

not based upon his halachic commentary. the yifhngb Berurah,

but rather upon his halachic musar. Furthermore, his books

. ‘of  musar were redacted concurrently with the compiling of

o, *
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'the Mishnah Berurah. One is therefore led to believe that

his popufarity stemmed from _being — "author and'represen-

*

.tative of the musar movement as well as from hls role as

being a prevailing rabbinic authorlty in his milieu. Thls

would suggest that musar or extra—legal Taterials°° would ’
be-employed .extensively in. the w;iting’ of - his legal
commentary the Mishnah Berurah. Our analysis' of the

Mishnah Berurah contradicts this guggestion. The exfra—legal
o

materials have been sparingly employed in the writing of

this commentary. Moreover, they .are discerned only in
independent sub- paragraphs which are not concerned with the

exegetical anglysis of the Shulchan Aruch, such as queries

that we have idthif;ed as contemporary issues. In the six
sections explored in this study whicﬁ encompass one hundred
and ei¥ty sub-paragraphs, three ‘ sub-paragraphs can be
classified as extra-legal materials.

In section 243 sub-paragraph 2, Rabbi 'Kagan reférs to .

a Jewish heretic (Y15rae1 mumar). This reference is part of

<

a comment jon Karo's statement that a Jew is prohlblted from

renting a bath house to a Gentile. It concludeslthat the

’
N #

‘interéiction may. be ektrapolaﬁed‘ to all halachah. Electing
tp comment ppon.Karo's phrase "to a non-Jew" Kagan states:

All the more so, it is forbidden to rent it -to an
Israelite mumar since then one also violates the law,
"Do not place a stumbling block before the blind". This
reason applies to a field as well as to anything else.

Rabbi Kagan's comment appears to. gloss _ the Shulchan
Aruch. However, it is noteworghy that the theme of mumar is

310



-

not discussed in this context (Jew and Gentile relationships .

on Shabbat) in other authoritative rabbinical sources. The
L . .

Mishnah Bé;br;h has thereby deviated frbm his normative
4

-

literary pattern .in "which he cites .and collates in his

commentary the 'latter rabbinical authorities'. Thus Kagan, .

at the onset of the section concerned with Jew and Gentile
relationships on Shabbat, gdviseé hrs }eaaer (impliéitly) of
‘the”ﬂdangers' of crossing the halachic boundary, especially
with regard to the laws of Shgbbat which are to follow. When
" the Chafetz Cﬁaim reféfs ‘to a’ mumar he\means a Jew who

.

publicly transgresses the Shabbat laws. He equates the

"

transgressor of A the Shabbat law with an idol worshipper, a
S, » .

. 1
-~

degrading and despicable status.®?*

In contrast to other halachic discussions proffered in

the Mishnah Berurah Kagan cites no source for his treatment
of the mumar, quite unlike his ordinary halachic exegesis.

Moréover, the rabbinical commentaries on this section are
not concerned with pheﬂ?sraelfte heretic: One finds the law

of mumar who publicly.transgresses the Shabbat referred to

~

in the B.T. Erubin 68a, b. The Talmud there states ex-

plicitly. that the Yisrael mumar who desecrated the éabbatﬁ
: \ < %

in public - is equated " with Israelite idol worshipper.

Maimonides also refers to this comparison in the Mishneh

‘

Torah at‘the coﬁﬁTUsiod :of the laws of Shabbat: As a -

derivative of  the above _Talmudic“source ?Karo and thé

Shulch;n Aruch coﬁmentiyors (including Kggan) advance their

a -, .
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‘o

rulings ,and discussions of this’tbpic in the laws of Erubin

(Orach C%aim,~,seétion 385 pagagraph 2). Mumar is a¥so found

»

in the’ Tur and the Shulchan Aruch /in the laws of ritual

siahghte; (Shﬁlchitah).,ﬁbreover, when the issue arises in

the Qritings,, of the 'lattér rabbinical authorities' (in

addition to "soﬁfces mentioned) e.g. the Magen Avraham,

Pl

"section 304, and in the Chayei Adam, in section 64, the

ft‘”"—‘“TT“-‘thempwis—the_nhligatidn of a Jewish master to -~his slave on

. ' . 4
Shabbat.®2  The‘subject of mumar, therefore, is not dealt

-

" with in the writings of . -most rabbinical authorities who

‘adﬁudicage of the laws of Jews and Gentiles on Shabbat

‘(section 243). Thus, Kagan'g decision to 'ihtroduce the
gopic of  mumar améng thg Saﬁbath lawgncqncerning the
’ Pglationship between. Jew .and Gentile and to3'§§§té it-
Yiéhoqt sourcegq or;explanation is evidence‘of ©a stringent

A Y .

attitude towards the mUmér, "thelSabbath yiolatof.“’ Thus
- - g 1 .

- -

tDé characteristic of tﬁis'geﬁre of presenting rabbinic

law  may ‘b% called extra or supra-halachah. Its purpdse\

is to propagate an ethic already accqpté%‘by the group or

to cause the‘ ‘"ebservance of; a norm.. Sugh;supra—legal
stateﬁents "do not ng?essarily reguire citing earlier
rabbinical sourqes.and Kagan, ﬁndeea, does ;6€‘ discyss or
analyze halgchic * texts ' in the;e rulings.~ Moreover,

a -

- . A y TS ) ~
supra-legal opinions, ‘such as that . concerning mumar, may

appear quite out of context, without substantive linkb to

'surrounding’ sections. Overall,. the impression is com-
¢ . . ,

L]
v
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municated that the supra-legal teachings enjoy unquestioned

'haiachic validity.in the ﬁinds of the ‘'group'. That 1is to

character. Rather. he presents- it as _an accepted halachic

say, Kagan does not state that this law is supra-legal in-

.

opiaipn and implies that a Jew ‘who publicly transgresses™,

°

the Sabbath is an idol worshipper and that the rules

aQ
concerning relationships with non-Jews -applyto him.

From the writings of Rabbi Kagan and in the stories

concerning him, the _ﬁopic of a 'public transgressor of
{

Sabbath' seemed to be’ of greét concern to him and his

N

'group“: This cohcern may have motivated him to include the

‘theme of muhar in thé\midst of an exegesis of the Shulchan

¢

Aruch which is based upon 'latter rabbinical authorities'.

In. contrast to his normal mode of . analysis, which oftan

‘treats ég ‘contemporary' situations discﬁssed; by others a

minimum of one .hundred years prior to his era, the issue
- ) )

ey

of mumar is Becidedly relavant to his situation. Fidally,

.the editor of the Mishnah Berurah when' heé discussesf'
contemporatry, issues . that are of sogial and/or religious
’ Y : ’ -} N
significance for hinm, sqch as the case of a Sabbath .

o f ’

. transgressor, offers supra-legal comments in a separate

sub-paragraph. o

The second supra-halachic opinion‘'is found in section

'244 sub-baregraphklo. habbi Kagén .is here cbncernéd‘with"

- ‘ A ‘ ] ’
Karo's .ruling prohibiting a Jew from tontracting with’ a
Gentile to build his wall or courtyard, or: to. harvest his

a ’ \ "“
R 3 &



field on Shabbat. The remarks are adjacent to the term

l1'hanichah ("permit him") and discuss the issue of a
) - 8
Gentile constructing a housé\qg\?habbat. He writes: . ‘
Permit him. It is stated in Sefer Chasidim, Section 348:
It once happened that a certain person hired a non-Jew
to build his house under a 3Jjob contracting agreement
and the non-Jew built it on Shabbos. People /were angry
with him, but he paid no heed. Before long, none of the"
land remained in his or in his chlldren s posse331on.

Although the Sefer Chasidim's’ narrative 'relates

- tangentlally to the prohibition of the Shulchan Aruch,

Kagan prefers to reprimand via' an anecdote which relates
the dire consequences for the Jew who allows the Gentile to
build for him on Shabbat, even though this is permitted.

This anecdotal style is ' not consistentﬂﬁith the Mishnah
: Q ==

Berurah's normal mode of _ halachic analysis. To have a

- N / )

.Gentile erect a house on Shabbat was for Rabbi Kagdan a )
donfemporary issue.®® Kagan in treating contemporary gques-

tions, employs his "supra-halachic" style. His decision to: .

: N, '
A .. put forward this supererogatory -  halachic statement in the

* [
form of narrative communicates to the reader his anxieties
] . -

. regarding a recognized religious 'more'.. Evide of the
L]

Chafetz ,Chaim's concern is offered in a~gubseque state-

ment (Sectlon 244 sub paragraph ¥21),” where he adopts the

. b
stringent. view that to 1live in this ‘"house bu11t‘B¥ a

-

“x Gerttile on ‘ShaBbat,, is prbhiﬁfied "forever--even for
- , »
.others".®% o . ' °

. - .

4

»  An additional illustration of supra-legal material

Q

employed in the Mishnah Berurah is found in section 244 sub-

: e L 314



paragraph.%S. The theme of this sub-paragraph commences in -

~

sub-paragraph 30.°In this latter sub-paragraph, Rabbi Kagan -

o e

comments on Isserles's rulinguthat.if-thE‘Genfiiémi;_ hired

J

‘"for all éorts of work which .might be. needed within the:-

hiring period; " it is ‘forbidden." -The Mishnah Berurah .com-

%

mences with a supra-legal statement of stringency con-

Shabbat in the house of a Jew. In this segment of the sub-

paragraph once again no sources or halachic analysis are

offéred. ‘Although the. theme - of. 'maidservants' can-be

°

considered ¢ontemporar§ for Rabbi Kagan, he éxpresses less

concern and anxiety about it than about the other . social

and ‘religious problems;d;scussed above. Furthermore,iin the

latter segment of this sub-paragraph,” he reverts to his

halachic exegesis, . which includes 1listing sources and

presenting lenient views, thus dealing in.halachic analysis

'y

rather than ethical reproach,

Rabbi Kagan conc}hdes sub-paragraph . 301 with the

instruction to examine sub-paragraph 35 of section 244. In

-

. sﬁb7paragraph 35, . the Chafetz Chaim discusse&&a contem-

porary problem :of"engaging Gentile liquor salesmen on

At

N p . . _
Shabbat - for stores owned by Jews+ The two opening for-
mularies "know" (da) and~ "from this oné‘p¢y know" (mizeh
teda) initiate Rabbi Kagan's introduction of his opinion.

Thé one source to which we refer to in. this'sub-paragraph

is an- external reference not directly related }o.the topic

t

A ./.‘ : - 315. c N
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P \dlscussed Rabb1 Kagan applies the _stringent view and
& , op—

propounds the observed‘ 'more',, - which curtails the much

—_— —r

'&iscugsed principle of 'permitting in‘theiéase of Ioss‘:to

specific instances. Furthermore,- since he is concerned: in
this sub-paragraph with a contemporary issue, he emphasises

the strlngent views to contrast with earlier lenient

7

s ol o
CUlILTUuUC I

{iée;edv—ﬂew_statpn -

According to what we write below (quoting the Taz),

"in such a case the Jew may sit at a distance to guard
v against the non-Jew stealing from the business. However,
% he must be careful ndt to 1nter¢€ne in the business

4\~J3ﬁ{élngs nor to talk to him about anything pertaining.to

thebe matters. This, though, is something difficult ‘to -

“ adhere to—rnot to say anythlng while sitting there. . "~
The Chafetz Chaim, conscious of the fact that this

last statement was not,, and would not, become an observed

'more' (as he 1mp11ed in the phrase "is somethingbdifficuit

@
“to adhere to"), cites the rabbinic maxim "leave them alone,

-

it is better that . they sin unwittingly than they 'sin
| wantdnly."66 As a éonclusion to his discourse of a contem- -
porary issue, he declares in a supra-legal supererogatory

‘ v
statement: "But . fortunate is he who trusts in God and does

’, Y
not seek out various leniencies for Shabbosz He thua
¢ . - '
emphasizes’ the difference between a _discussion of a

, contemporary issue which demangs supra-=legal material, and

his normative, halachic  exegesis, which tends . to avoid

(3
]

extra-halachic writings.

5 " The ekplorétiéﬁ of sub-paragraph 35 plarif'eé Kagan's .

- .intent in sub-‘paragraph 30, which is poﬁvey d in his
’ 3 " . ‘.
: . e "

4
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strictly adhered to.

»

concluding statement, "see “also xyhat‘ we state in sub-

paragraph 35". “The Chafetz Chaim. is *aware that he is

»

imposing a ruling upon the obserVant geﬁ even théugh™ he is-

also \gonscious~ that operatjonally the  law will not be )

2

Therefore in examining sab—paragraph“
reader that not only "it is better

35, he informs his

-

o«

%

d "

- decision not tb place

that they sin unwittingly than. they sin waﬁfonly", but. -

N

"fortﬁhate is he who. trusts in' God and does not seek out

[}

various leniencies for Shabbos". Thus Kagan has also <

cIarified his decision to present sub-paragraph 30 as an

halachic» analysis rather than » simply a supra—ltegal
pericope. ~ . T -

P —
°

A further example of the supererogatory mode is

-

discernable in‘Fhe Beyur Halachah = at the: close of section ; .

247. In a  proclamation® of husqr, Kagan states: "He who
trusts in God and fulfills the wishes of the Torah's ruling

'that your ox and ass will rest on Shabbos etc.' as the

Torah ‘intended, and does not ' attempt 1mar{ipulapions in

)

regard to Shabbos, shall be contented. Then .certainly the

s [
will grant him success in his

®

Holy One §1e'sed Be He,

possessions during ' the six days of - work."®7 Kagan's -

this expression in the Mishnah

. : N
Berurah text is consistént with his literary pattern, this

pattern being to dichotomize musar and halachic¢ exegesis.

‘Since the éiscourse' in the Mishnah Berurah's concluding' (

- -

’
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‘which we have identified in our analysis of the Mishnah .

sub—paragraphs\pf sections 247 are concerned only with
legal commentary, the supererogatory could not be included.

In addition to the ‘Presence of supra-legal materials_

-

Berurah text, two other forms of musar can be identified. In "

'sub-paragraph 15);. and

the first case, we find phraseology such as, "one must be
stringent" [yesh lehachmir{ (gé. sectioni247 sub—paraéréph
18)}'"one must E;otest"'[yéshﬁlimchot‘Siyado] (e.g.ﬁsecizaﬂ- )
243 sub—parégraph 5); "it /the law/ truthfully /its/ . . ."»
[b’emet] (e.g. sectién 243 ,subJégrggraph 8). While this

terminology might imply the supererogatory, én analysis of
~ . ‘ C

the Mishnah Berurah text clearly demonstrates it as a purely

‘halachic statement. Rabbj Kagan employs this terminology

when he expresses a principle of adjudication pfteh embed-

- . v
ded’ within a quotation from another rabbinical source. This

phraseology functions in analogous fashion to terms such as

- - LS N
one must be lenient" [yesh -lehakel]l (eg. section 243

one nmust nof protest” [ein limchot

"

byadam]l (eg. section 247 sub-paragraph 37).

In our second case, we have statements or concepts

’ N - 6 - -
.that are émployed which imply Kagan's expression of musar,

2]

but these are. actually. citations from earlier_ rabbinical

———

authorities. For example,” section -247 sub-paragraph 34
states? "Every person who seeks to keep wmitzvot carefully
. s

"

should take - heed not to act in such aaway": In section 244
* Y s A% - . ) -~
sub-paragraph 13 the cqpcépt of 'desécrating God's name'’
. - ' ‘:\ - .
. . N
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(chdilul Hashem) is discussed. ~A1though both these forns

3

suggest Kaganég musar, =<they -are citations» from earlier
rabbinical sources. Their "legalistic ro¥e in the text is

emphasized since they are presented in the normative"

halachic exegesis of the Mishnah Berurah, rather than the-

»

~

supra-legal context.

The reader is exhorted to keep 1in mind Rabbi Kagan's

A

goal: to étrengthen and regulate the inner and outer

boundaries of rabbinic Judaism. The conclusion that derives

—~frem the qbbve discourse 1is that although Kagan deviafes

3

from his usual style in cases 'of » the supra-legal, he

t [y -

remains ‘cénsistent with his overall purpose. This intent is .

‘achieved on the one hand, by offering lenient rulingg,‘but

within the . utopian adthications of‘the 'latter rabbinical ¢
authorities'. On the chér hand, in contemporary issues not

. ' . ~,
discussed by othef‘sources he employs the supra-legal and

. T ‘ . |
stringent wview. s . - : s

‘A furthey®~examination of implicitly \conﬁemporary\

issues in the -Mishnah Berurah will substantiate the Chafetz .

chaim's world view.:

Throughout , - the Miehnah 1§§rurah, topics pf‘réleVance

R
R

to” the period of the 'latter rabbinic authorities' were
- ‘ PN, . by “ .
also relevant for the milieu of the Chafetz "Chaim. In

contrast ‘with xtﬁe issuesiiiywhich supraQIegal materials

" -

’ ;wére utilized /with respect: to .cogtemporary"ééses, the

+ v ‘o" » - e ) - \ »
Mishnah Berurah proceeds in- its normative, analytical,

.
a . s
. . . - - . x
‘.
.
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halachic style. Examples of such cases are: section 246,

whgre the Chafetz Chaim discusses the law concerning

partnership in the ownership of an animal with a Gentile;

sgction 247, Qiere. thg‘ShulchanxAruch deals witﬂ~a Gentile

.delivering mail for a Jew on Shabbat; and section 252,

—— —

where Kagan explores the issue of a Gentile purchasing from

’ L
a Jew closq to the start of Shabbat. To inform his readers
that the topics being discussed are relevant to their epoch,
\ [y

Kagan will oftgn quode terms from \:ij/Ailat er rabb}nica]
authorities' such as’' "in our- tlméi {(b'zemanenu) [sectidn
- 244 sub-paragraph 131,. /"in this time"™ (b'zeman hazeh)

A . oo .
[section 252 sub-paragraph 14] and "what-we refer to today"

(ma shekorim achshav)- [section 246 sub-paragraph 8]. .

*

° In our analysis of these segments, .I have argued that

the Mishnah Berurah deviates from its normal literary style.
Kagan emphasizes the stringent, rather than the accommo-
dative, view. The accommodation is not completely excludqé:

Eut'is subordinate to the stringent rulingsi:Tbe\ lenient
. . Y R ,

adjudication is proffered only when it is presented as the

unanimous ruling of tﬁé' 'latter rabbinical autho
Thfé—bhenomenon'i§ infrequently found. In such cases,

may cite one source, usually the Magen Avraham, (for example

in 247 sub-paragraph 7) which is considered,amongst European

Jewry to be the most accepted authorlty among the Shulchagf“

»

Aruch commentators.®® .Kagan may even refer to a "fbrmer

rabbinical ' authority'; for example, the Rosh is' cited in

320 -
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section 246 sub-paragraph 10 which de;is with mail dglivefy

by a Gentile on-Shabbat. If the .,issue seems more complex,

as in. section 252 sub-paragraph 11 and Sha'ar Ha-Tziyun 10,

" additional rabbinical sources might be addended to the Magen

Avraham introduced by the term "and the rest of the 'latter
rabbinical authorities' (shaar acharonim).

An examination of this discourse, Ywhere the Mishnah
Berurah appears Nto‘ deviate from his normétive patte;n,
demonstrates that Kagan expresses his preference for the

accommodation. Furthermore, this preference is found in

© . ' ’ . ¢ .
such instances as coptemporary issues, where he is com-

pelled by force off trédition, predecessors to rule

stringently. This alternative .is illustrated in Sha'ar Ha-
Tziyun 17 -(section 247) when he discusses the conﬁémporhry

b ’ h ' N L
case of sending mail via a Gentile on Friday. He states:

In any case it is difficult to be accommodative since I
have seen in’ the 'latter rabbinical authorities' that
were cited in the responsa of the Maharam section 202
that it is explained as .the Magen Avraham. . . . .o

t
Thereby Kagan, in .his statement "it is difficult to be
accommodative", informs his readers that even with respect

to a contenmporary topic, his p:éference is to ;ule
leniently. ﬁThis ‘predilection is, however overriden by
Ka;an's ﬁnwiliingness tq.take upoﬁ himself the adjudicative
authority‘ t;‘rufe . leniently on a coniempoﬁary issue when

there.are disputing opinions. Thus he remains consistent

with his world’ -view, as expounded in. his introduction to

this study. This . Weltanschauung required '&° stringent

©
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approach in contemporary. issues in order to maintain and
.regulate the boundaries _ between his milieu and secular
Jewish society. .

TXpical segments concerned with issues- which may be
idéntified as éontemporgyy for Kagan and with respect to
which he will rule stringently, are the three topics
referred to above, found in sections 246, 247, 252. The *
themes of these séctions 'animals', 'mail' and ‘'selling to

s , a Gentile on Friday', were relevant issues to the 6ine—
teenth century East European s;ciety and therefore of
‘ - - practical halachic concern for Kagan. Our structurala
ignalysis of thesé sectioni‘éffers eviﬁence that for the
Chafetz Chaim not‘only‘”were'they of halachic concern but
they also represent Kagan's social-religious aﬁxieties.
Section 246 sub-paragraph 31 of the Mishnah berurah

. )
- [ .
: discusses the Rema's ruling concerning the laws of partner-

ship in an animal on Shabbat. The Rema writes: .

All these various permissible devices. (31) are

halachically proper, and one may use (32) whichevyer one

. chooses. Even if the animal belongs to the Jew com-

pletely, (33) the law for this is the same as where the

non-Jew is his partner--(34) provided that he publicizes
the fact that he has done it in a permissible fashlﬂ?

-~

Rabb1 Kagan does not appropriate the aceommodative ruling of
the 'Rema. The phraseology " and formularies employed in the;
. sub-paragraphs.that. comment on the Rema's law emphasize the

stringent view. In subfparadraph 31, referring to Iség}%?s'

L]

phrase "are halachically proper", " he emphasizes a strict

-

. . N N ,.
- Qpinion: . o d .
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The best of all ways by which 1t is permissible, 1is:
/for the Jew/ . . .

He then coﬁcludes this comientary with an additional

stringent statement:

.

The most proper way would be to execute the sale . . .
In the following sub-paragraph  Kagan continues this
strinéenf accentuation and writes:

Here the view of those who permit this in paragraph 4 is
being implicitly followed. It would be better, however,
to .execute a cdnmplete sale, so as to satisfy the
stricter view. .° . . .

3

The Sha'ar Ha-Tziyun 27, commenting on this sub-paragraph
LY .

appends the' stringent dpinion and states: ) -

And one should be concerned (lachush) with the view of
the stringent arbiters ' (machmirim) .~.¥,but the Rema
decided in favour of leniency. Therefore, to also adhere
to the /stringent/ opinion of the Beis Yosef it is
better to do as we have written.

Although 1Issgerles is accepted as the adjudicator for
Ashkenazic Jewry, Kagan favours. Karo and th’ stricter view.
Sub-paragrapﬁ 34  continues this literary pattern. At

the conclusion of the segment, after offering a lenient view

Kagan gquotes the Elya Rabba and writes:

Even though one need not protest agalnst those ‘who
follow the lenient  view in this, singe they have an
““opinion on. which to rely, hevertheless every person who

" seeks to keep mitzvot carefully should take heed not to
‘att in such a way, except in a case of pressing need and
following a decision .a learned scholar.

In fhe subsequent . section the Mishnah Berurah con-

tinues its stringent exegesis- of rthe laws concerning

'Gentiles who carry letters for Jews on Shabbat. ﬂiready in

-~
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sub-paragraph 1, Rabbi Kagan informs his reader of -his™

- %

concern for this theme of contemporary réﬂevance. He |

differentiates between 'mail' and other 31m11ar problems
that might |, arise on Shabbat, preferring the stricter view
\

in the former.

/The reason why/ this law is stated /specifically/

for a letter, is /to inform us of a special prohibition

applying to letter-carrying;/ that it /alone/ is
forbidden. . . . o

But the law for all other vesseds, objects or money
sent on Erev Shabbos through a‘non-Jew is the same as
for all work. . . . ;

In.sub-parégraphs 5 and 8 terms that imply-contemporary
rglevaﬁce-are enployed. In 5 he writes: "The reasgn why they
/adjudicators/ are strinéent herev and are Soncérned {n our
issue (b'inyanengl.f‘ Sub—parag;aph 8 which cites thﬂifgg,
uses a ferm from the local-;grngcular ""post miester" (post
master), thereby suggesting a éufrent concerrnmn.
fn sub—pafagraéﬁ 16 Kagan comments on the Rema's
gloss:
Some /autﬁorltles/ dispute this _and hold that whenever
he does it free of charge it is forbidden-=-(16) and® it

is preferable to be stringent . . .)

The Mishnah Berurah, not sé%isfied with Issereles's strin-
, S .

~ -

gent statement, elects to annotate the phrase, "and it is

a

/preferable to be stringent”: . "
: E)

Now from this phrasing. it would appear that it is
"preferable” to take . this view "into
consideration. . . : in the Darkei Mosheh, section 252,
it appears that He agrees with the .disputing opinion

/and forbids it/. Also from the Levush and the Elya

Rabba in this "section it appears it is
forbidden. . . . It is therefore proper oo
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Sub-paragraphs 17 and 18 deal 'with Karo'sﬁTEW (paragraph

5), which permits a Jew to give a letter to a Gentile if the

latter is “"travelling of his own account to some other

o

placé." In §ub-paragraph 1?, Kagan elects to gloss the

Shulchan Aruch, ruling stringently.

\ But if he knows that he travels a longer distance on

account of him, it is forbidden.
Subsequently in sub-paragraph 18 Kagan comments on Karo's
‘accommodative phrase, "in all casas" with an interpretive,

stringent statement. This interpretation is initiated by the

opening formy}ary i.e." (hinu). Kagan states:

I.e., even if he does not specify the wages to be
given him but leaves this unspecified in which case we
hold in paragraph 1 that it is forbidden to send it with
him when there 1is no permanently: established postal
official . . . ’ ’ '

* 9

Although the foilowing segment of the sub-paragraph.is-more

moderate in its‘rulings  Kagan immediately returhs to his
S .

stringent view. He writes: -

It should be borne in mind, that to give him /a
letter/ on Shabbos is forbidden according to everyone,
even if ‘goes of his own account, and even if he fixes
his wages .for this while it is still day. . ,

. Consequently, it is forbidden to post a letter on
Shabbos . . . This is forbidden even where there is an
eruv a?d even through a non-Jew. N g

~

Kagan's phraseology "it

,

"according to everyone" emphasizes his need for stringency.

Further evidence of this -halachic, pattern is expressed in

#

the local vérnabulqn "post", also e 1éyed in ‘the sub-

paragraph. .

| ‘325 &

should be borne in mind", and:



Ccrcr s

\Finally, the Mishnah Berurah in sub-paragraph 20

concludes  his commentary to section 247 wigk' stringent

Pad

remarks on Isserles's lenient gloss, which reads:

However, ’if he hired him for letter "carrying -
exclusively, some /authorities/ permit this (20) as
explained above, section 244. ,

A\ . : ©
In sub-paragraph 20 Kagan employs the formulary "hever-

theless” (mikol makom), which initiates his own opinion, -

B
which in this case is stringent.

-

> Within thé exegesis of +the above sub-paragraphs, - *

lenient views are also interpolated, into the stringent

a

rulings. But, as I have arguéd previQusly, there is a

4

pattern to the presentation of thése_adjudications.. Accor-

dingly, here the Mishnah Berurah may cite ~a 'former -
rabbinical authority"™ rather than a 'latter' one. Moreover,

Kagan will present his comments as an uncontested decision.

In such a case either one source will be referred to, |
usually the Magen Avraham, or a term such as [all the
‘adjudicators" (kol haposkim) or "everyone" (kule almaf‘is

employed. This pattern is c}early identified in the theme-
of 'mail delivery'. For example, in ‘sub-paragraph’ 21
Maimonideg, a 'forﬁe}‘rabbinical authofity', -is cited as.the
source for the lenient ruling. Sub-paragraph 5 offer;
ggégi, another - fformer rabbinical  authority’, as its
'aCCOﬁmodative-sourcef In sub-paragraph 6 Kagan writes "this
is permiﬁtéd according to all views." - -

~
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Oour final example of the 'stringent' pattern':is from

section 252, paragraph 1, sub<paragraph 11; the Mishnah

"Berurah here comments on Isserles's gloss, concerned with

4 .

selfiﬁé\“i: object - to a 'Gentile* on Friday close to the

commencemeht of Shabbat. The Rema states:

Some /authorities/ permit the non - Jew to remove it
/from the Jew's premises/ on Shabbos if the non - Jew
has set himself aside a place. in the JeWw's premises  /for
the purchased article/ while still day. (11) It is
proper to follow the stricter view here /and forbid

this{. o .
'Rabbi %aganein su?-phragraph 11 comments on the phrase
"it is‘propé} to follow the stricter view." "In the first
;egment of this sﬁb—parag?aph he chooses to emphasize.the

Rema's strict ruling and writes:

See the’ Aéharonim whose consensus is that from the

, halachic»standpéint% /not merely_ matter of strict-
_______ness/ one not enient in this. 4 (

Kagah concludes this segment with the statement, [one should
not be Jlenient here except . . ." The sub-paragraph ends
' ¢

-

. o . ) A . N
with a rejection of a lenient view:
; .

But, the Magen Avraham and'other Acharonim hold that even
where the room has been rented, this i$§ not enough to
rely on for being lenient /and permitting it/. "

N, ¢ i ¢ f o
4

In sub—paragraph; 9, where the Mishnah Berurah discusses

Karo's ruling concerned with the ‘. selling to a Gentile on

‘Friday, the reader is informed of the contemporary intent.

Karo employs the term — "in _our case" (b'inyanenu) which

4

implies "our times". This is immediately fpllbWed by a

stringent statement: "One mﬁst.certainly be strict . . .

0
-

o~
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These three representative cases ("animal", "mail" and

3

. "selling on Friday") provide —clear evidence. for ' our

- hypothesi¥s that Kagan's halachic anxieties caused him to

b

treat contemporary issues strictly.
Beyond the cpntempdrary issdes, Kagan also rules

stringently when the decisions of the *latter rabbinical

authoritieg', or the majority 3f thém, are strict. The

' : N
Mishnah Berurah commentary manifests this pattern of ad-
" , ) e i <
' judication,Z through formularies such as:

I. "and the 'latter rabbinical authorities' agreed”

(v'haacharonim hiscimu) [section 243, Sha'ar Ha-Tziyun 12);
: » . ,
' . 2. "so write numerous 'latter rabbinical authorities"”
AY
. . .

. (v'chen ' katvu harbe acharonim) footnoted with ah extensive

list of ‘msuch "authorities" ; see section 243 sub-pardgraph

15 and Sha'ar Ha-=Tziyun 17); .
. 3. "the Magen Avraﬁam and the rest of the 'latter

Lo rabbinical authorities' (shaar acharonim) are cited at the
i x l '

cénclusion 'of a

{ » ' 3

. %
61;

sub-paragraph; [section 244 sub-paragraph

N ' 4. "it requires examination-since it goes against the

R opinion of “some arbiters" (Tzarich iyun im yesh lehakel

' W N
, ' neged daat kama poskim bazeh) [section 244-sub-paragraph 71];

, . 5. after - listing the \pames of ‘'latter rabbinical

authorities' .and using ‘the expression "the r?st of  the

Y e " 'latter rabbinical authorities" he concludes "it' is

. \ ) prohibited becagse there is no dispute /amongst the 'latter
- ‘ ‘ 328
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rabbinical authorities'/ (d'aur mishum d'lo pleug) [secﬁion ’

244 Sha'ar Hﬁ—Tzijun 20]; ) ) : ) N

6. agreement.r of the arbiters ‘(haskamat haposkim)

[section 246 ‘Sha’ar Ha-Tziyuﬂ 111; 6. "the acharonim whose
lconsensus is that from the halachic standpoint one ought
not to be lenient 1in thls" (hacharonlm hasklmu d medlna ein

J’hakel bazeh) [sectlon 252 sub-paragraph 11],

X

7. "But the. Magen Avraham and other acharonim hold

<@

that even where . . . "this is not enough to rely on for

3

- . £
being * lenient."” (aval haMagen AviFaham v'shaar hacharonim

kativu . . . ein 1'smoch lehakel) [section: 252 sub-paragraph

@

11]- T ;

. st
. %

'Kaganlwill also rule stricfly whén 'former rabbinical

‘

authoritiés' are explicit or are referred to.by.. the 'latter

rabbinical authorities'. For exaﬁple‘ 1n sectlon 246, sub-
“ paragraph 19 it¢s£ate3:~"See Ehe Magen Avraham who dlscusses
the matter at length, stating that the Beis Yoseﬁ in section
495 quotes opinions of. 'former rabbiﬁical autporiﬁieé' on
this sqﬁjéct and.inclines‘towafds the view that ié is proper:

that it be prohibited, and that, - accordingl}, it is proper
Q .(\ - ’ ‘
to follow the stringent view."

Moreov@ﬁ in the case of a Iorah law or a.question of

apprehensxon (chashash) with respect to a Torah ruling
-

Kagan sees hinself as COhbelled to~dec1de strlngently. For

example:

) . oo . . .
. Q . .
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1. in section 246 sub-parédraph 32'4he writes: "So as

to satisfy the stricter view there, since according to

their view, ghere' a question of /a violation of/ Torah iaw

is fhvolvéd." (k'de latzet daat: hamachmirim .sham ki .

13 A NI

P

ledivrehem yesh bazeh chashash deorayitaf;. >

2. in section 246 sub-paragraph 15 he séates: "This is®
sufficient for avoiding /ﬁbe vielation of/ a- Torah
prohibition. (dai bazeh kidei I'hinatzel meisdra d'oraita).
The decision}to be stringent when based Qn'Tdrah law, is not
for Kagé%’as haiachically binding as when 'lgtter rab-_

binical authorit}' is the basis for the ruling.-Kagan

evinces this principle of adjudjication in section’ 246 sub-.

paragraph 12. There he comments upon the Shulchan Aruch's

statement, "that a person is qommanded with respect to the

e

restéﬁg«of his . an%pal."_. Kagan writes: "It is proper to
follow*the more striégent yiew- since therer is a Torah
prohibitiop0 involved." ‘ In his footgoté &Fo this sub-
‘paragraph he. inform the _rééder: "It' is pfqper to be

- - stringent’ since it 'seems from the Magen Avrahanm's loss .

-~ -

that it is a case of total doubt (safek.gémur)_i . . But

)

. A N
some 'latter rabbinical authorities' have Auestioneﬁ-this,

and ﬁaveléﬁerefore written that it is good for one ‘to be
careful’ /and not:a total prohibition/  since. it has come
from the/méuth of /the Mééen Avraham/ a g;eat rabhinicai
authority /g;Onﬁ.“ Thus as-ghéwn throughéut the analysis

of this. study, the Chafetz Chaim in his. exegesis  of the

- ' N
.o T 3, . o %
s, ) ) . g
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Shulchan Aruch prefers to rule leniently, ‘but will only do

so if it is not dissonant with his social concerns as well

as the likelihood of the acceptance of his works.
D B .

While the evidence allows us to say much'about'Kaéan's

’

ﬁrinciplgs of - adjudication, our Qth_‘permits us to say
K telatively little gn the topic of the relationship of the
Jew and‘éentife qh thg Shabbat in the Mishnah'Berurih“téxt.
'~ Some few comments may be proffered. Rabbi Kagan;has'not

dealt distinctively with this theme than with the totality
of his halachic éxegesis. His normativé‘principles of legai
'dec151on~ making *have been emqﬂoyed in the 'ana1y51s of the

six . sections of the Shulchan Aruch— concérned with

relationship between Jew and Gentilé on Shabbat. Kagan in

his ® Mishnah Berurah text as a’ whole does not convey an

ideology specifical}y ﬁertaining * to the- relationship
between Jew kandwéentile on  Shabbat. His overall concgrq_
yas the threat of the secular Jewish societyd (as 1
&1scuss;d in my introduction to this study), an& 1e§% w1th
the Gentile. milieu. “The Chafetz _Chaim | through 'h;s
comqentary' strivés to combat the threat of thé gsqglar
3ews.u,Contemporary issues of cohtern to Kagan therefore
_'must  be decided strlngently. Simultaneously, in ;rulings
) cohcetned with other issues the lenient  pattern is
- dominaqt This lenient style gives the reaﬁer the impression

that halachlc Judaism may also be flexible and 11bera1.

&

hlS mode of adjudlcatlon remalns con51stent w1th what+ —



2 ' ) r”
« 1s said to be the personality of the Chafetz-Chaim, -the
'mah of musar'; as well as his world view. Iﬁ‘ his desire to -
'combat secularism he sought - tp strengthen and regulate %henﬁx
spiritnal boundaries of the orthodox Jew. Therefore in

contemporary - issues he felt‘cbmpelled\to inculcate stringent

behav1our. Alternatlvely he could 1mply to ‘his halachically

>

obserVant reader that Jew1sh law allows an accommodative
P ~ . *

attitude and th&t there is no ‘need to turn to liberal or

secular Judaismn. v

Rabbi Kagan,'however, only allowed himself:to use this

lenient mode of adjudication as lohg as the ruling remained

. within the halachic boundaries set by the 'latter rabbinical

—_— -

‘authorities'. Therefore, the “accommodation offered by the

c

o Mishnah Berurah commentary is not an independent pattern of

<> ' .
lenient decision making initiated by a rabbinical authority

] ’ ' )
{in this case himself). Rather, the decisions are dependent

[

—%;upon anq adoéteg from laws. formulated . previously by the =
“ majority of‘fhe 'latter rabbinical\hutﬁorities'.rKagén:would
not- even allow himself to 1ncorporate the oginions and
"rulings of - hlS contemporaries.®®
) - - In this rigorous approprlatlon of halachlc tradltlon,
( shown in our ana1y51s of other 11terary ~ and substanthg,m

+

. t;éits of the Mlshnah Berurah, are. found the essential

e T —

results of ‘Sur study.. The Chafetz - Chaim's consistent -
deéenaency upon  the 'liﬁperQrébbinical aht&orities', and

; .
- not upon his contemporaries, affirms his world view. Kagan

9
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v . ©
perceived the world construed by the acharonim as the
JAdyllic gewis% sgciety.5° They had'lived in a period before
contemporary modérnity, when traéitional society had not Qet
been breached by emancipation and enlightenment. - Tﬁé

halachah functioned, he “felt, at a time when the Jew was

totally 1isolated from the secular world. Even if the Jewish

ghetto of such 'latter 5abbinica1 authorities' as that of

L

the Magen Avraham could not be' physically isolated it was

insulated from ' the  outside world by socia{ norms. Thus, in

sum, via stylistic traits ‘the Mishnah Berurah reinforces

what it tries td do in its content, namely to enhance and
regulate thevboundaries " between tﬁg_halaéhically—observanf

5 N .
Jew and the secular Jewish society.

H
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1.- See note 22 for biographical references for Kagan.

2. For additional historical data on Karo and
Isserles see Elon (1973a), 1087-1117; Twersky (1982), 130-147.

3. Examples of the works of these scholars are:
Bosker (1984): Green (1983); Lightstone (1988); Neusner
(1981); Eilberg-Schwartz (1986).

, ] . ) 2

4. For a definition and historical background of
rabbinism or rabbinic Judaism see Neusner (1974), 5-26. a

5. By cosmology I reféxr . to the definition offered by
Neil Smelser (1969), .5; He defines it as the “social
system's norms and values'." - : .l
¥, d s

. . 6. See Neusner (1986). Although he spells out this:
concept, he does not abide by it, (as I show below).

-C ‘ ) : t
¢ - !7. To date no scientific study of the biography of
Rabbi Kagan has been pursued.” I cannot consider Eckman
(1973), as a scholarly "study as it is based largely upon

written and oral hagiography. ) N
. S 8. See Eckman (1973), fer a detailed * list of these
. publications. - ' ‘

9, For a .descriptive regort of °this culture, see
zZzaborowski and Herzog (1952).

-

. . " 10: For an ethnographic erpB"rt~ of this- culture see
. - Zaborowski and Herzog (1952),  Goldscheider and Zukerman

(1984) - and Luz 1985 present an ethnographic report and
s . analysis of the social-historical events of the period.

- 11. For an encompassing-in-depth ' report and detailed

list of sources of both Jewish and general social history of

this place and period, I refer the reader to Goldscheider
- and Zuckerman (1984). ' : .

]
N . . - v

. * * v ’
)
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12. Although there are additional sections of the
Mishnah Berurah that deal .with tHe topic of- the relation-
ships between Jews and Gentiles on Shabbat (as section 325)
these six sections will suffice to validate the hypothesis
of this study. .

13. sse Lightstone (1981).

14. For an eiblanation and illustration of these texts
see Polzin (1977), 16-17.

15. See note 2; appendix 1, for . sources and a brief

historical description of the works of the 'latter rab-

binical authorities' referred to in seven sections of the
Mishnah Berurah text being studied.

16. See Elon (1973a), 1188 for a description of this
work. . ) "

17. Ibid., 1198. oL ~
18. Ibid., 1200.
|
19. See my discussion of Kagan's intent in publishing
the Mishnah Berurah. Vo

\ ‘ .

20..For the reasons Kagan proffers for\redactlng three
separate commentaries in one work, see the 'introduction to
volume one of the Mlshnah Berurah ~ / '

21. See appendlx 2 for definitions of Hebrew terms and
concepts used in this study. " AN

- 22. See Eckmén - (1973); Greiniman (1954); yagan (1953);
Schweid (1977), 12-14; Yosher (1984).
\ ' ‘
23.. See note 22 for a*list of hagiographical works on
gagan, :

employed the term ‘'stringent' to 1nterpxet,chumrah. The

Hebrew word denotes the requirement for a more demandlngy~
-behaviour. Strlngent only 1mp11es harshness. -

25. In hlS subsequenﬁ publication concerned with
early rabbinic literature, .Professor Lightstone has clas-
sified literary forms and traits separately. (See Lightstone
1983.) His earlier definition, is characteristic of the
literary style of modern rabbinic literature.

]
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24. For the lack of a better translation I have.
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26. .Further analysis of the commentaries of the
Shulchan Aruch may reveal additional traits of the genre.
What I have identified some of the most prominent in the
Mishnah Berurah text.

. 27. For a definition of this principle see Elon
(1973b), 139-140. .

28. These 'rules' of genre arke not consistent in their
appearance. Their employment is dependent upon the type of
commentary discussed.

29. See glossary for translation.

o ¢
30. For a b%pgraphical description of Schwadran see
Bloch (19483

3]
[

31. I have examined all the sections of the
Palestinian Talmud relevant to our theme and have not found
this source. Furthermore, I have explored the rabbinical
literature that gives sources for the. laws of the “latter
rabbinical authorities’ and have not found the Talmudical
citation referred. . to. For example, Landau (1928), states
explicitly that he has not found the source for this law as
stated in the Gra. .

<

32. This theme is _discussed at length in Eckman
(1973), 27-30; Greiniman (1954), 5-12; Kagan (1953), 41-45;
Yosher (1952), 266-283. .

'33. See my analysls of sectlon 245 sub-paragraph 17.
34. See Elon (1973a), 980- 988 Twersky (1980), 20-47.
35. See ,Elon (1973a), 1058—1067. "

\ ) . h )
36. See Encgyclopedia - Judaica (1972), 12.534-537; Katz
.(1958); Schweid (1977) 12-14; Ury (1970); Eckman (1975).

» 37, I w111 demonstrate this suggestion in the'suhmgry
of the study. ’ -

38 . Aiso see Eckman k1973), 30; Kagan (1951), 85,
'39. See note 30.

. 40. Kagan s travel to sell his. books is referred to by
the authors of his blography See note 22.

-

41. For further sousces see the' summary of th13 study.
~

1
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42. See my discussion of this theme in the intro-
duction. : ' :
) 43. I have further developed this theme in the

-conclusion of this study.

For a discussion of

44.

Elon (1973b). 139, 140.
45, See Katz (1982), 111.
46, This formulary also

this halachic

principle see
]

<

initiates Kagan's lack of

) “ identification with the ruling being discussed.

47.

This is then further devéioped in
the study.
. 48. See Epstein, volume 5, page 88,

llSt of rabbmnlcal sources.

the summary of

¢

-

49.° This topic is discussed in greater detail in ﬁhe
— summary of this study. ; P s~
° o " 50. See Sofer (1965), (volume 2, secEion‘244; sub-

paragraph 19; Katz 2, 153-156.

o

51. This suggestion is in

°

addition to my discussion

of contemporary issues in the summary of the study.

@

for a detailed"

52. . See glossary for interpretation of this coneept.
[— . ’ Ed : ° '
53. I have suggested in the second and third segments

of sub-paragraph 4 a more exact translation than

" that found

in the Hebrew- Engllsh edition of the Mishnah Berurah.

54.

See my ‘summary for a further dlscu551qp of
stringent rulings”in the Mlshnah Berurah. '
f . 55. See also ‘Sofer (1984), volume: 4 pagéeé 11, shb-’
- : paragraph 67. - 2

5
v

e

[ H

An addltlonal

56. analy51s of Kagan's

strlqgent view

on the topic of’ mall delivery is discussed in the summary to
this study.. \

- o

57. This declaration
further light on the pattern and structure of Rabbi Kagan's
process of halachlc dec191on-mak1ng.

= . . ' o
s

. 1 o 58. The theme of Jew and Gentile relatlonshlps on the
: 2 Sabbath commences in this section with sub-paragraph 8. I
: have added this sectlon for the purpose of comparison as 1t
S Y 331 . ﬂ S
\-\; " N s 3 @
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by the Mishnah Berurah sheds



- influenced by his reference to the Elya Rabba

is concerned ywith the same topic as found in a number of
previous, sec¥ions. )

\

59. I have borrowed this phrése from Ellinson (1985), :
94, °

60. Thls term is employed by Spero £1983), 166-200,
his discussion of halachah and ethics. Solomon (1986) uses
the term .'Pan-halakhisn’ It is interesting to note that in
his general - study of Eastern European rabbinic literature he
arrives at similar conclusions pertaining to the relation-
-ship between musar and halachah. .

’ A\
61. See Kagan's . footnote to hlS introduction to the
Mishnah Berurah Volume 3 and my analy51s of -section Z43 sub-
paragraph~2. ) .

€2. See also the Mishnah Berurah section 304 sub-
paragraph 15 and section 343 sub-paragraph 7, where the
topic of 'heretic' is briefly referred to.

63. This is 51m11ar to Solgmnon Klugar' s stringent
Tullng which is digcussed in Ellinson (1985), 103.

64. Building Py Gentiles for Jews is 'discussed as a
live jssue throughout halachic literature. Furthermore, 1
have substantiated this fact as well as the other contem-
porary issues from.oral testimony of numerous Jews who lived
in Eastern Europe 1n the early twentieth century.

65. In his: -halachic analysis of the problem, the .
Mishnah Berurah does not deviate from hig literary pattern oo
and proffers the accommodative oplnlons.

66. Thls concept employed by rabbinical authorities -
throughout the history of rabbini¢ ‘law is cited throughout
the Babylonian Talmud. For example it is found :in B.T.
Shabbat 148b. N @

e ! [ . ‘e , ~

67. The inclusion of musar at this pointcgay have been

s statement’ o
cited in the Beyur Halaghah (samé sub-paragraph). This a
citation reads: "Every person who°=seeks to keep,pitzvot
carefully should take heed of himself." o ’

'68. This claim . may be substantlated by examination of
the rabbinfc literature that appeared subsequent to the
Magen Avraham commentary. The adjudications of the authors «
of these post Magen Avraham workg‘as a rule take into coh-
sideration the rulings of the Magen Avraham and in a -
majority of instances accept his opinion as decisive. '

- = i |
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69. In the six sections studied,  no contemporary of

Kagan is referred to. My examination of the remaining
sections of the  Mishnah Berurah has" fourrd that references to .
his contemporaries are sparse. o

70. This is comparable-to the relationship between the
redactors of the Mishnah and' the Temple _ society. See
Eilberg~-Schwartz (1986), 195-200.

Suim 7
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GLOSSARY . *

The following translations have been .adapted from the
English translation of tHe Mishnah Berurah.

_Acharon: 'latter rabblnlcal authority'; A generic term for
any commentator contemporary with or following the
Shulchan Aruch.

Eruv: A rabbinically ehacted device whereby certain acts
forbidden on Shabbat become permitted.

’

yaza\chah (pl. halachot): Sewish.law.

Kehilla (pl. kehillot): Community.

Maarit ha. - ayin: "An act which can give rise to suspicion
‘by an observer that a transgression of a law has taken
place.

Posek (pl. -im): Authorities whose views are decisive in

Jewish law; usually, the early .commentaries to the
Shulchan Aruch. ' .

- Rishon (pl. =im): 'Former rabbinic authority'; a generic
term referring to the early commentators from
aparoximately 9th century CE until the Shulchan Aruch.

Shabbat (Shabbas or Shabbos): -A time period that commences
at Friday before sunset and ends at nightfall the
following day. During this period Jewish law requires
the observance of a long 1list of rules.-: The day is
popularly referred to as a day, of rest.

Sechar Shabbat:  Profit earned from work done on Shaﬁbat}
the prohibition forbidding enjoylng such pxoflt. !

Sbevut deshevut: Something that is onlY' rohlblted on
Shabbat because of two 1ndependent deérees ‘of the
Sages, and which would be permitted had any one of
these two decrees not been made.

'Yom Tov: Any holiday on which work is forbidden.
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APPENDIX 1

WORKS AND AUTHORS CITED IN THE ANALYSIS OF THIS STUDY .

S

The majority of the following data is cited from the
bibliography - of the English translation of £he Mishnah
Berurah. I will employ the style of the author of this

-8 - . M .
translation who explains the o?&qgfzation of his sources as:

. For works, published during or’close after, the lifetime
) of their authors, the date of first printing is given.
” " Where this *.is unknown, or where- their- works were

‘published much after- this, the -dates of birth and death
of authors are given. Jewish dates are given, followed
by. the common era equivalents in parentheses. ’

b. = born; d = died; p. = (Published; c. = circa
(approximately); B: - Ben (son of); pl. = plural; sing.
= singular. ’

Artzot Ha - Chayim: A commentary on the ' Shulchan Aruch

‘Orach Chaim; p. Warsaw 5620 (1860).

~

» ' Avodah Zarah: A tractdte in the Babylonian Talmud. i

\

Bach = Bayit Chadash: Classic commentary to the Tur; by

Rabbi Yoel Sirkes; c. 5330 - 5400 (1570 - 1640). .

'Babylonian Talmud: A commentary on the Mishnah redacted in
approximately 6th century CE. , ' s '

I

:I [] . : ! . ’ }
"B.H., = Beur Hetev: Digest of commentaries to Shulchan Aruch;
, by Rabbi Yehudah Ashkenazi of Tyktyn; Amsterdam, 5512

p.
(1752). o 5,

Bet Meir: A commentary'to the Shulchan Aruch; by Rabbi Meir

Pozner; 5489 - 5567 (1729 - 1807), P. Frankfort - on'~- the -
Main; 5547 (1787). )

v

~

Birkey Yosef: Commentary to the Shulchan Aruch Orach Chaim;
by Rabbi .Chaim Yosef David Azulai; 5484 - 5566 (1724 -
1806); p. Livorno, 5534 (1774). : .

. {
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B.Y. = Bet Yosef: Commentary to the Tur of which the

Shulchan Aruch is a.digest; by Rabbi Yosef Karo; 5248 - 5335
(1488 - 1575).

Ch.A. = cChayej Adam:. A digest of laws of daily life; by

'Rabbi Avraham Dan21g, p- Vilna, 5570 (1810).

Chemed Mosheh: Commentary to Shulchan Aruch Orach Chaim; by
Rabbi Gadaliah Mosheh B. Tzvi Ha- Levi of Lonschitz; p.
Fiorda, 5529 (1769). "

Chiddushey Rabbi Akivah Eiger or Rabbi Akivah Eiger:

. Commentaries to the Talmud; p. Berlin, 5618 (1858). ‘ ,L
Chosen Mishpat: One of the four volumes of the Shulchan
Aruch. - _—
—_—_—— . 1, v
Derishah: Commentary to”the Tur (compéﬁidﬁ‘fﬁ‘tﬁé‘?erishahﬁ;

by~Rabbi Yehoshuah Ha - Koheyn Falk; 5315 - 5374 (1555 -
1614); p. Berlin and Lublin, 33935 - 5527 (1635 - 1767).

Y

‘Dg.Mr. = - Dagul Meyrevavah: Glosses and comments to the ,'

5554

4

Shulchan Aruch; by Rabbi Yechezkel Landau; p.
(1794). :

Derech 'Ha - Chayim: Glosses to " the pray
Ya'akov Lorbeerbaum;* 5520 - 5592 (1760 -
5600 (1840) ) .

book; by R bb1

L

D.M, = Darche1 ‘Moshe: ., Glosses to the Bet
Moshe Isserles; c. 5290 - 5333 (1530 - 1573).

E.R. = Elya Rabba = Elivahu RaBbaE Commentary to the Levish;
by Eliyahu B. Wolf Shapira; p., Salzabach, 5517 (1X757).

Gaon-(pi. im?) =Teshuvat Hagonim: ‘Responsas of the .rabbinica
author}ties in approximately the sixthe to ninth centurie

Geraz: The Shulchan Aruch of Rabbi Shneyur Zalman B. Baruch
of Lyady;- 5505 - 5573 (1745 - 1813). It incorporates the
ﬂullngs of later authorltles, P. Kopys, 5574 (1814).

Gra: = Beyur Ha-Gra = Gaon Rabbi Eliyahu: The Gaon ‘of Vilha;
5480 - 5558 (1720 - 1797). i v

Hagahot Maimoni: Glosses Yo Maimonides' Mishneh Torah.

Jerusalem or Palestinian Talmud: The discussions and
interpretations of the Mishnah attributed to the Rabbis of
the land of Israel in the six century. '
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Kn.Hag = Knesset .Ha -- Gedolah and Shaari Knesset Ha =~

Gedolah: Collection of halachic rulings; by Rabbi Chaim
Benbenishti; p. Livorno, 4418 (1658). ‘

Kol Bo: A "code" of Jewish law; by an unknown student of the
Rosh; c. 5100 (1340). -- ’

Levush: Classic "code" of Jewish law following the outline
' of the ghulchan Aruch; by Rabbi Mordechai Yaffe; p. 5348

(1588).

.Levushey Serad: Glosses to the Shulchan 'Aruch; Rabb1 pavid
B. Shelomoh Eibeshitz; p. Mahlov, 5578 (1818).

A3

M.A. = Magen Avraham: Commentary to Shulchan '‘Aruch; by Rabbi
Avraham Abeli Gombhiner; 5397 --5443 (1637 -~ 1683).

Mach.Hash. = "Machatzit Hashekel: Standard commentary to .
Magen Avraham; ' by Rabbi Shemuel Ha - Leviy of Cologne; p..
Wien, 5567 (%807). v .

N X : :

Magen Giborim: A commentary on the shulchan Aruch; by Rabbi
Mordechai Zev Eiteinga and Rabbi .Yosef Shaul Nathelzon, Y,
Levuv , 5594 (1834). ,

Maggid Mishneh: Classic commentary by an. unknown “former
‘rabbinical authority'; .published in all standard editions of
the Mishneh Torah.

4

Maharil = Rabbi Yaakov Mulin Ha - Levi: A halachiv
authority; d. c. 5200 (1400).

- @ - .
Mahariya = Mahariy Abohav: Spanish scholar at the time of

the exile; 5193 - 5253 (1433 - 1493). .

Maharshal = Rabbi Shlomoh Luria: Contemporary of the Rema
-and author’' of responsa; c.-5270 - 5334 (1510 = 1574 -0.

_ _Ma'amar Mordechai: Commentary ,to the Shulchan Aruch; by
Rabbi Mordechai Karmi; 5509 - 5585 (1749 - 1825); p.
Livorno, 5544 (1784) > : ' ’

-Mateh Yekudah: A Commentary to the Shulchan Aruch; by Rabbi
Yehudah Ayash; p. Livorno, 5543 (1783). . - -

Mechilta: A halachic Midrash to the Book of Exodus.

‘Mordechai : Halachic'diéest of ialmud‘and early authorltles,;
by Rabbi Ben Hillel Ashkenazi, born c. 5000 (1340). .
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v Na'har Shalom: A commentary 6n the Shulchan Aruch Orach

.

<

Y

Chaim by Rabbi Shabbtai b.. Avraham Vetura; - p. Amsterdam,
5539 (1774). ‘ °

Netiv Chaim: Glosses and correction to the Shulchan Aruch;
by Rabbi Netanael Wei1;355ﬁ7 - 5529 (1687 - 1769), p. 5539
{1779). '

0.Sh. = o0lat Shabbat or O0.T. = Olat Tamid: Commentary to

Laws of Shabbat; by Rabbi sShmuel B.  Yosef; p. (together)
Amsterdam, 5441 (1681). . ° 2
. .

Or Zaru'a: Cgmmeﬁtafy to the Talmud; by Rabbi Yitzchak of
Wien; c. 4940 - c. 5010 (1180 - 1250),

Orchat Chaim: A commentary and gloss to 'the Shulchan Aruch
Orach Chaim; by Rabbi Gedalyia Lifshitz; Vilna,-5617 (185%).

Perishah: Commentary to the Tur (companion to the Derushah)
by” Rabbi Yehoshuah Ha -- Koheyn Falk; 5315 - 5374 (1555 -
1614); p. Berlin and Lublin, 5395 - 5527.(1635 -~ 1767).

. LS
Prei Chadash: A commentary to the Shulchan Aruch; by Rabbi.
Chizkiyahu Desilva; p. Amsterdam, 5490 (1730).

P.Mg. = Peri Megadim: Commentary to the Magen Avraham and
Taz, consisting of Eyshel Avraham and Mishbetzot Zahav; by
Rabbi Yosgf B. Meyer Tumim; p. Frankfurt,,K 5545 (1785).

Rabbeinu Chananel: A commentary on the Babylonian Talmud; c.
4750 - 4815 (990 - 1055). ° : '

' ~

Rabbeinu ., Simcha: German. rishgﬁL_ author of ‘responsa
literature; c. 5000 (1240). ! .

Rabbeinu Yona: Spanish’ Rishon, authot :'of numerous
commentaries; d. 5024 (1263). ’

Radvaz = Rabbi David * B. Zimra: A contéemporary to Karo and
author of responsas; 5240 - 5334 (1480 - 1574). :

Ravad = Rabbi’ Avraham B. David: Author of glosses to
Maimonides' Mishneh Torah; 4880 - 4959 (1120 - 1198).

l\:ema = Rabbi Mosheh Isserles: Author of the)gfbéses to

Karo's Shulchan Aruch; 5290 - 5332 (1530 - 1572).

L]

ambam = Maimonides = 'Mishneh forah =Rabbi Mosheh B. Maimon:
Author of ode of Jewish law, responsa and.philosophy; 4895
- 4965 (11383 - 1204).
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R -
Ramban = Rabbi Mosheh .B. .Nachman: A commentator on the

Hebrew Bible and Babylonian Talmud; 4954 - 5030 (1194 -
1270). ' ‘ . .

- 4
5 . R
Ran = Rabbi Nisgim B. Reuven of Girondi:*A commentary on the

Rif; born c. 5100 (1340). : \ . e \
Rif = Rabbi Yitzchak Al - Fasi: A Spanish rishon and

halachlc authorlty, 4773 - 4863 (1013 - 1103).

Rosh = Rabbeinu Asher B. Yechiel: Author of commentary on
the Babylonian Talmud and responsas; 5010 - 5088 (1250 -
1327). -

S.Ch., = Sefer. Chasidim: Mystical, ethical, halachic work; by
Rabbi Yehudah Ha - Chasid; c. 4950 (1190).

Sefer Ha -Terumah: A code of laws; by Rabbi ﬁaruch of 'y
Germaiza; c. 4960 (1200). . ’ o :
Semag: = Sefer Mitzvot Gadol: The mitzvoft of the Torah and

their Talmudic sources; by Rabbi Moshe B. Yaakov 6f Goucy,
thirteenth century.

Sha.T. = Shaarei Teshuvah: A collection of responsa and
~ opinions relating’ to the Shulchan’ Aruch; by Rabbi Chaim
Mordechai Margolis; p. Dubnow, 5580 ,(1820). . \

Shach = Siftey Koheyn: A commentary on Yoreh Deah; by Rabbi
Sabtay B. Meir Ha - Koheyn, 5381 - 5422 (1621 - 1662); p.
Krakow 5406 (1646). ;

I

.Shevut Yaakor: Responsa, by Rabb1 Yaacov B. Yosev Reischer;
P. Offenbach 5479 (1719). . : ’
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