S &Y
-

a
A N

' -/

be qui cklx dismissed as the main source of claim ﬂsputes.

-

The techniques of modern proJect management were also examined © '’

to determ1ne if the number ‘of,ﬂiﬂgious situations resulting from ? g
construction projects will increase or decrease. T ; /i

s F1no11y, the Report concluded that c'laims are here to'st& and. 7.-:‘7}3

o nei ther can\they be prevented nor should they be prevented 1n al'l.
cases because the cost/benef‘rt analysis may not justi fy the o

expend{ tures. o . .
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’ THE CONSTRUCTION n{nusm

- N t

-

INTRODUCTION  *

\\» A Cmstru‘c.ﬁm is Canada")'s‘b largest industry by a large margin.
Th\e\ construgtion prqéram even in thi—s well-below-capacity year of
" 1977 1s estinated to have a value of some $34 billion. Within this
program the individual projects have 1ncreased in both size and com-
\ | ‘ , B plexity., It is perhaps only natural that this king-sized pr‘ogram
shoutld nhave matching king-sized problems. ’
. ~ This is an immense program, 1nvo1'.v1>ig an average field force
: « % far larger than the combined pdpuiations of all of the duniq1pa11t1es
- /in the National Capita1 Reéipn. Admi ttedly, not all of 1;he program is
' ) a ‘. carried out under- cont\ract but th'e vast majority of it is. Even 1r; '

“the cases where there is no Prime Contractor, the work is often,
, -

carriéd out under direct contracts with Specia'lt/y Contractors.
. : The Government of Canada, for example, is the nation's’ largest
H . single buyer of construction services. The voh{me of disputes and-
A disputed claims decreased re]atively when the standard Federal forms
‘of constrUc{ion contract were 1n§7gduceg in 1955.' These documents
. u&re far more equitable than those which previously governed Federal
,, ) projects and gave Contractors the right to compensation under a num—
, ' ‘ ber of circunstan;es. What had previous'ly involved lengthy c]aim

n ,procedures' and ex-gratja settlements approved by the Cabinet wete _




henceforth largely dealt with in voutine: adminisstrat‘lve fashion.
&

often at the regional lml Nid o ’ C
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’ \ \ T THE NATURE OF THE CONSTRUCTION INDUSTRY - ' ‘
The construction..industry is a highly'%individua‘!is‘tic and

di/\'n.:rsiﬁéd one; there exists about 80,000 contracting firms varying
from single artisan to giaﬁts: Among these firms are the following:
Prime a)(Gen,er'al) contractors pe
s Speciality (Saub) contractors \
Manufacturers amd suppliers
Manufacturjug‘%ontrac_tors“- ' \ " \

Owner-builders. *

\ s ’ . ' a ’
N . <
. 1.1.1 Siie of the Industry. , C
' Est1mated volume for 1976 was between 25 to 30 bﬂ'Hon dollars
and est'imated volume for 1977 was 34,349, 325 billion doHars 40% of
which was by all levels of government. These figures represent
' approximately 20% of Canada's G.N.P. . :

According to Statistics Canada, the overall working; force for

1977 was 10,000,616 persons, of which 752,000 were employed in the

p construction industry and 600,000 in the construction manufacturin
1ndustry'. The combined force of the construction industry

/
represents 13% of the total wopdng force in Canada.

1.1.2 Broad Sectors

- According to Statisti cs Canada, the following is the 1977 con- |

st'rucgion volume in billion of dollars:
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Residential $ 11,863,210 34.54%
" Commercial - 325695 9.5%
Industrial , - 1,501,439 4,373
\ . . i . ’
Institutional - ' ) 1,564,712 . 4,55%
S ) © /
Road Buildifg and Heavy - .
| Construction . = _ 2,736,390 4
| Other Buildings o 1,287,379 - 3.75%
’ ' Pipeline and Petroleum _
‘Cons truction ’ 2,943,275 8.57% y
Transmission Lines ) g . 128,216 ©o0.37% .
Séwer and Water Sys;tems 1,508,610 4.4%
N .
- . Other Construction: ..
. . Tunnels and Subways 2,217,226 . 6.45%
/ . . . '
* Marine Construction . 222,283 0.65%
Railway, Telephone . .
/ and Telegram o . 1,268,735 3.7%
"Electric Power and - v : "
Hydro Power ‘ 3,860,896 11.24%

Total Volume of

Construction for the $-34,'349,325 100. 00%
Year 1977 in Billion =  ==———————e —
of Dollars. T e

1.1.3 Overlap’ of Actiyities

There 15 no clear demarkation between sectors of the industry.

Many' firms opdate in more than one area, e.g. General and Sub-
~c6nt_ractors work on : mnéré:ial. industrial and institutional as %1/1’

¢

»
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industry pe;'for-!u between 30\:- 40 trades from demo*Htiorg' to painting.

. as rés1den.tia] projects. Sub-contractors ip a1l sectors of the

‘o

9 ) ..@ ’ ) (\ Q
1.1.4 Rdle of Government in_ the Industry S ot

Federal N ‘(a) Fiscal a'hd, Monetary policies.

“ . . . \ -
Federal, Provincial, . (b) Direct purchasers of construction
Municipal : - .

L .and tax. .
, (c) Quebec Government and the industry.
Municipal < | (d) Buﬂding permits, zoning, codes,” etc'.

Federal and Provincial (e) Labour 1egis1at10n.

1.1.5 pork Force - .

The major work force consists of:

(a) organized and non-unionized segments,‘of the industry; .
(b) traditional gui? systems and-unions that are paraneling

spec1 a1ty contrdctors;

(¢) trade jurisdiction and hiring halls. -

2 . MAJOR PROBLEMS
a- Cyclical nature. > , ®
b- Education. ' ' .

. c- Constructton process. - - - ..

1.2,1 Cychal NAture " . . .

~

Problems of a cycha] nature are due to seasonal work and

X fluctuations in demand

,
1

‘8

L el
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" made necessary hecause of adverse conditions such as below freezing

: various levels of -governpents also play a major role through their. ..

(e)

1. Seasg_m Hoﬁ

Heather«eondi'ﬂ ons restrict th& type of work that can easﬁy
%
‘be done and necessitate ‘extra costs due to more c,ommwted techniques

“

sfe ¢

temperatures.

e

L)

2. Fluctuations in Pemand

o B ,
Factors to be taken into- consideratiom affecting con;structiiin

def®nd include taxation, control of money supply, cost of money *

(1nterest costs) And currency fl‘hetua&:icns due to worid markets. The.

long and short term projects creating jobs in periods when' the private

as

sector s construct1on investment is slow. >
“ . K] N { . a
1.2.2 Education o \ . -
Pmb]ems in the educational seqtor would includes :

4

(a) Lack of adequate qualified apprenticeship programs for the con~

struction trades which are partially due %o the short duratwn
. A

'(approx‘imate'ly two years in Canada) as compared to Eurapean

programs where it woyld be a five ye\ar program.

(b)

ments.

Re-training of tradesmen to keep pace withA technological develop-

«

Training and educat’lng supervisory personnel wi th respect to

y

theoreti cal construction concepts.

-
-
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(d) Lack of basic 1'mp1enentation of safety procedures through
negligence on the part of the eanoyee. the supervisory per-

/
sonne1 and government agencies involved. “o-
T . . .
21.2.3 Construction “Process .

Rl
‘s

There is a di fference between the manufacturing and construction

proce es. | Lo

¥,

In manufacturing there exists a contro]led envirqnment with a -

Fal

stable work force and permanent equipment where raw material is
brought in and. finishe'd product is distributed-out. : ' y
The construction process 1s open to’ e'lements until certain s tages

of constructi on have been reached Man, materials, components and’

" machinery come to the project site. .On comp1etion the equipment and

the work force move from- the site whﬂe th ¥hed product stays.

| The construction process starts with design £21. However, design
professions require knowledge not-only of behaviour of materials but an
appreciation of hou' and by whor&they are to be instaﬂed Accuracies
and tolerances achievabIe in a manufacturing plant cannot be achie‘Ved
on the site. The practdca‘lity of the design is important, e.g., ®on-
crete elements with so much reinforctng steel that there is no room
for. conz:rete and much less’ room for a vibrator, or. concrete structures

designed to 1imit or minimize quantitids so that the slightest inac- .

curacy results in weakening the structure.
: !




1.2, 4 Productivitx ) | ~"
The main elements that affect productivity (mzaning the nymber

of nrvo\duct'lve hours in, a man's dai 1y work load) are detaﬂed here

l\

together with 'the evaluation of mhy they aie important and what normal

steps might be taken to affect them positively for higher producti ve
resu‘its £31. These’major factors fall into two main categories that
can be summarized as foﬂovIS' ‘

1

1.0 Technicany-gr'iented factors.

0»1(2. People-oriented factors: .
Technically-Orientéd Factors |

a; Changes can be classified into two cateﬁries: changes that

L

result from 1nadequat\design and changes that result from

the owner changing his mind on exactly what he requires from
the Tinished product or not making up his nﬁnd exactly what

"it’ is .hewishes to prior to te.ndering.’

)

Inadequaté standards due to -the inability of management in

the construction industry to arrive at workable standards

against which performance could be accurately measured ha‘s

producec; a godd deal of the "eye-ball" and "seat-of-the

pants" décision-making in the past.

c- -Insufficient 1n§truct1 ons due to inaccuracy of the infor-
mations regeived about Tabours' product'l\vity. Poor engin-

eering makes it difficult for the trade foreman to organize
L

- gn




© his "cre'us properly. ’ - .

d- Design complexity and over-demanding requirements on 'the
part of the design group both have signifigant 1mpact on
bare \prgguc\ti vity

7 ta\f . )

' . e- Climatic- -conditions affect the productivity of construction”
. -

~ workers. The loss_in. product1 vity that can be expected is
A\ o, "related to the specific skill being performed ang the inter- -~

-

action of temperature humi di ty and wind.

-, & Reople-Oriented. Favgorsl ¢ )
/ a- Motivation, which relates to structures and mechanisms
v within which, and through which, people in jobs normally

operate, the people related problems refer to the conéﬁtions

L. 2 which create either positive or negative attitudes in

. N these people toward their work. .- -

;

/, b- Although scheduled overtime is a strong motivation .to °

attract workers to a\ Iargg prgject studies 1nd1cate sub- .

W stanttal productivity losses occur during all overtime
o b ¢ \ * ) .

4

" work.
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in increased pr;zssure from the owner and acco'rdingly from -
top management within the company to speed up the work and

“bring the project back on schedule by overmaning it. -

‘ cost factor enters. the picture, remobilization costs.

" The major causes of mistakes which occr on most projects

1. Ina\déquate information. -« +—

2. Poor or inadequate design,. architectural or engineering.
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Delays in the pmjgct schedule soonerypr latef will result

<

J o

- .

STOP' & 60, 1.e., remobilizatfon costs, a long delay n the

s

co_nstruhtion schedule has a built-in loss factor to tHe '

contractor because of hi;s fixed costs on the job site such
1y -

as -supervision and cons truction equipnient;/ Should the delay

be the resuTt of stri kes, another imgbrtant tong neg}ected

-

-

Mistakes, i.e., shortage of skilled labour; this major item

¢

contributes to low productivity and can have a drastic
- “/ :

effect on proﬁfs. v Mjstakes can be personal or bompanyé

mistakes, -

L

are: . L -
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Cmnblex' design.

Poor é§t1mat1ng;
\

. ‘Excessive changes.

I

Labour turnover.

Extensive, overt1 me.

ho
)

“‘Ln'

a1.2.5 Effect on Costs _ X
No single magic instant solution to prob]eus exists. What {s
required is co—ordinated unified reassessment by inéus:tr‘y, orgarﬁzed
labour and govemment, Given a more stable rate of growth,,stabﬂ'i ty
of work- force and predictability of matemab prices, the competitive
nature of the industry wﬂ1 result in optimum cost to the bwer of
construct16n. vaners are weH advised to take into con51derat1on the
contractor's know1ed,ge of all the above factors when selecting the

contractor member of his design-bui 1d team.

1.3, THE PAST VS. THE PRESENT CAUSES
) OF CONSTRUCTION DISPUTES " .

-

b A\

.Cons'gruction contracé disputes and the. preparation of formal
claims are such u‘idespread facts of life as stects of the completion
of a construction pro.ject: that theiy description or definition may
well seem to be unnecessary. It may, however, bhe usefu1 to place them
im broader perspactive 1n or'der to appreci ate why they have become

.

a much b'kiger and mbre pressing factor than was the ®ase in the living

4




: f
J memory of those 1nvoﬁved in th construct1on process as Contractors,
=Construction Managers, Deii gners or W 1. ; .
If om;fonsi dgrs the number of contracts sutr-contracts sub-

3

. sub-contrac and supply contraots entered 1nto on the average $ize~

s
able buﬁldtng project and then the' nunﬁer of construction projects
A

- ﬂﬁt aremnder way.across the country, the scope for contract dis-

p.utes and claims is obvious*ly H“mit‘less.r This is particulaﬂy so

‘when one considers the hun1an e]ement' contracts are written, aentered A

_into and performed by pefple, none of whom are comp]ete]y 1nfa111b1e.
Add to th\}the relatively informal nature of business pro- - o

= cedures in the cofAstruction industry. the strong pressures d:o meet or

O
L]

beat. time schedu]es, the generak‘prevﬂgnce of the 'lowest-bidder

principle, the lack of a complete or "perfect"\set of contract u
-documents, the di fﬁcult and/or hazardous nature of’ manx construct1 on
~sites and the fact that many factors directly affectmg constructmn
opera.t\ﬂons are outside of the construction industry's control
opportuni ties for misunde}standing, errorg and omissi ons as wIeﬁ as
/"changed conditions are legion. And, as in any case wher@“ the nunbers
1nvo1ved are so large, there is a small percentage of the Owners and 4
menhers of the construction industry who deliberately act contrary to
“the spirit and letter of the contract for the express purpose of '

saving por making rﬁoney at the expense of the unwary.
, p p

Rt s
1.3.1 The Growjng. Problem of Construction Disputes : \

Perhaps the cause for wonder reany is ngt so much the growing ;

prevalence of disputes and claims, but rathep th\at there a\ne hot far
. ©
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4 Q"

L, " Why was this ﬁeld re]atively 1nact1ve in the past and what

» . ' has Ted’ tt t!?e substantﬁﬂ increase in the nuuher of c'laims for - .

€ ' ’ “ ., O .

‘ . P r'ecompense that 1s very nuch ah 1ntegra1 part of the current con-
. &

\ s(gr'uction ﬁ:ene? CDtesx:riptions of “the good old days" are probably

exaggerated but*omong the reasons why c]afnms were relative]y
X

f ' o 1nfrequent in the past are the following: ' o ©

- Projects wer‘e often more Osim;ﬁe to specify and execute,

, o . ~ The parties to a contract were often all well-known to each ¥

¥ . t

o : ather, .

- Contractors wperated on larger margins and couldoabsorb -

" “additional casts more easily. e ' .

o}

- There a¥so might be art. undertaking from the Designer- or O«ner

that the contractor could maké up an extra cost 1tem ons«%he

~ next contract. ET g :

L3 D] ¢ o rremnd

- COntracts and sub-contracts ‘were often enter'ed into .orally

4

e ' B and marked by a handshake. 'L' S

e b - - PoHtical contpacts with more or Iess an open purse.
o J "~ in the case of wri tten contracts, the’provisions were custom—
a ©.arily so slanted 1n tlfe owner's favour that the contractor
) /}"f . uouIdn"t stand a chance in pursuing a claim in the “courts c
o I ' \ v

' . anyway. . - : R

-
v

Such factors have certainly not enti rely' cfiéappeaf'ed from the

u
Jeo - . @

scene. Also, contractors are by&nature cipt'lmists and terrpementany

mone interes? in getting new contracts than in haggling over work \

Y




"More and more, however~thanging con-

that has already been done.

<K i ditions 1n the construct1og business have been such #hat this Tuxury

can no longer by entertained. These,changing conditions include:
/

- A greatly 1nqr'eased competition fo'r the available work and

® much -lower margins.'

., : I - .
4 . - This in turm has meant a general red}lction in continuing
. B ’ 3 = .- P ‘
‘ + relationships between owners, designers, contractors and
~. t - ' 4 )

e T . sub-contractors with respect to repeat business.

e - The.’ general application of public tender calls and public

C e . \\\ tender openings on publicly-financed construction work.
\1 crease in the complexity of construction projects and a
’ ‘ .. + decrease in~the time frames aﬂgwed'for_ the design and con-
A struction periods.

firms in the construction

C An incrdased mortality. rate am
.~ ‘ industry; the pursuance of'a claim is o
-8 S A -business survi‘val. o

Some fmprovement in contractors' records.

-
'

The gradual introduction Q;,mone ec}ui table provisions ‘in, con=
tracts'grantmg contractors more rights for compensation in

., the event of changed conditions.

This trend towards more contract disputes and claims has been
- acerbated in recent times by current economic conditions.' Mers are
4-o;feﬁ pressed for cash and seldom budget faor addi tional capital costs
b&sgd on c]a)ms Apcordfngly, they (or their agents) may well be Tess
‘ di sposed to -approve quite proper extras than would be the case under -

A [
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more buoyant business conditions. ' Owners are also sh‘ovdng a gr'eotgr

... tendency to lay claims themselves. This is not only the case with
. regard to provisions in contracts entered into with contractors, but.
| \q]so with regard to the provisions of their Agreements with their
J , archi tects or consu]ting engineers. The ﬁh"ﬂence of professional
14 abﬂity 1nsurance poHcies howadays makes such act‘lon against
designers much more financiaﬂy attnactive than used to be the case,
Members of the construction 1ndustr~y, faced with fewer projects s
» to figure, have not only a greater incentive to claim for conpensable '
extra costs incurred on current con,tracts but also. have the staff ‘
who are free to work on the submissmns. Italso could b/that tl\e
*wi despread unprofitability in the 'Industry has prompted an’ 1ncrease in
Wthe number of specious cfaims being submitted as a last resort to
T .recoup losses on contracts that afwé losingomoney.
.,, SN S So much for generalities and the background leading up to the.

- present situation. Now for some specifics.

_1.3.2 Disputes Vs. glaims

. + Sometimes disputes and claims have something of a "}lhat comes
S | first, the chicken or the egg?)"'. nature. Well, in some(fasesthe dis-
‘ pute comes first. For example, the contractor digagrees with the -
. designerjowner that work that he is directed to parform {s- covered by

" the m'ovisions of .the contract docwmnts. This dispute over inter-

pretation may lead to a for'mal claim and, 1f unresolved by negotiation,”
my in turn.lead to adjud ca/tion by arbitration or litigation.
N other cases, the’ contract/mm(fﬁrovide for' the adjustment in

Lo




.the contract amount because of changed ;co;\gﬁ tions. A claim is™
accordingly submitted but 2 di‘sputde myy result because of &19agme;
ment over the calculation of costs contair}ed‘in'the claim.

. Whereas disputes aqd claims are frequently 1nter;related, this
is not always the case. Vi'rtually;‘any prov1§10n in a contract doc-
ument may be the subject of a dilspute. A construction claim, however,
is a written s_t:ate'l;pent asking for~additional paymenf and/or time fo;'
work aifd/or damages that will be incurred or have been incurréci as a
result of some variation ir; the requirements as pravided in the con-

|
3 tract documents.

1.303 Most Common Bases fof Claims

»

Contract pmvisipns vary wi dély depending upon such factors as
the nature® and location of the work and which party had the document
drawn up. Among the most common bases for clai;s related fo the per- °
formance of\the contractor (or éub-contractor) ai'e the folklowir'lg:

- Actual sub-surface or sub-aqueous condi tions dh;féq from

those described in the tendering documents

- Some-extra or changes in the scope of the work is requi red of

the contractor.

N

- The quantities of work as 1nd1 cated in the tender'lng docu-

>

ments are subject to an appreciahle oyer-run or under-run. *
#- The owner orders the work to be performed at an accelerated
rate :and completed before the ‘due date. N '

- - The owner causes delays through failure to perforn some

-

B ¢
\ . , \ - -
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.

specific obligation such as the supply jof unimpeded access
to t!\e site, owner-supplied materials; drawings, permits,

services, etc.

/

1.3.4 Summary

In summary, claims are prope'ﬂyf related to changed conditions:

. changes in the\contrac’t, changes in the site, changes in the work an}i
changes in the time schedule. )
Often the doHar value of such claims 1s substant1a1 Another
very tangible cost factor is related to the time, effort and out'iays
\ incurred by a1l parties concerned in resolving construction contract
disputes and c]aims. Key personnel are usually 1nvolved in repres-
) enting the, o«ner, his agents, the contractor and possib1y sub- <
Y K o ) contractors. These parties may in turn engage professiona] counsel
‘ * and consultants _ Tere may well be interest charges. . .
o e | . The longer a construction dispute drags on, the more it will
. ultimately cost and the less the claim will eventually be worth.
s "} ’ L \A'part from the odd windfall, claims do not generate or increasé
" e N ) profits, rather they seek to receive justified dompensation and to
-, - mitigate Tosses caused by the actions or non-actions of others.
] Ideal{ly then, it 1s desirable to prevent disputes from arising.
This apnl*ies to the mmer. who may well find his capita1 budget

unexpectedly and adversely affected and, as mentioned, wﬂl incur

additional administrative expenses. It most certainly applies to the

: Y J
. architéét or consulting engineer, particularly if he does not receive-

additional fees for his staff's time in reviewing clainms, etc. And it
Y . .




applies to the contractor and to any-of his subscontrﬁctors and
suppliers who are affécted; If the claim is initiated by a trade ~
contractor\under the ferms of the sub-contract, it1s still possib]é
that the owner's agents and perhaps'the owner hinself will be -

’ ~ involved 11, Lo :
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) . CHAPTER 2 ‘ Co
MEASURES AND PRECAUTIONS FOR THE PREVENTION OF CLAIM DISPUTES

»

’

-

INTRODUCTIOMe
. Recently, the Construétion Indm‘ls‘tr:y Research and Informatic;n
Assoﬂation f'nl LEnglaﬁd pptﬂished the findings of a rather exhaustive
study of this issue, recommending that a new Method-Related Bi1l (599

should replacé the Bill of Quantities and Pr1cé§ heretofore used with

the Standard ICE Conditions of Contract, the British equivalent to the\

standard Canadian Construction Association Unit Price Contract Form.
Ca}l —claims be- prevented? Yes - claims may be prevented, but
only under 1deal condi tions and, frequehtlyr, only for a price’
exceeding the va]ue of the probable claim which-is being prevented.
Claims may be defined as: A demand by the cont‘:ractor for additional
compensation and by the owner foy damages or' losses incurred..

‘”me the viewpoint of the contraci:or, the history of\claims |
before\ the Canadian courts 1s a'melancholy one. While it is true that
mmc]aims are settled, to the reasonable satisfaction of the con- °
tractor, by negotiation or arbi tration, it is also troe that what is

" 1kely to happen tm?claim before the cour'ts will influence the course
of negotiations-and the amount of any sett1emnt ESJ.
Claims are generaﬂy accepted today 1n the construction 1ndustry
as a very undesirahle but a]most inevitable step in completing a con-

W

. struction project. Nevertheless, because of their frequency, and at’

»

.




* times, their gravity, much has been said and written about methods of

avoiding them r41, b -

Frequently, buyers of construction services and occasionally,
members of the industry, r'egard claims as a d"lsreput\able method,
almost a fwlﬂacklﬁ 1, contractors use to compensate for their
own inefficiency. One may sympathize with the react'lon qf owners,

' because i:he addi tional compensati'gn they are asked, or perﬁaps forced

to pay may well‘be. the difference between a Xiab]e enterprise m@: one
which should not have been started. Claims are seldom, if ever, bud-
geted foy-and their magnitude has of'ten caused severe embarrassment
to owners anH/_or; their consultants.

In fact, the prevention of .claims by closer adherence to the

origiﬁal budget and schedule is one of.the appﬁrent selling paints of

the project and/or cons truction management systens.
v !

e

2.1  STRATEGY
_ What a?w the measures and pre‘uti ons for claim disputes: prer

vention? It is very important to define what\claim disputes are,
because of the difficulty in di fferentiating between a request for a
cha(r)lge order under the ag_propri ate t\e“m of contract and the claim
dispute_itse]f. '.rherefore.' it is safe to say that a good definition .
can be termed as follows: "ONCE AJREQUEST FOR A CHANGE ORDER IS TURNED
\Dom THEN IT BECOMES A CLAIM DISPUTE".
Hw\ever. there is very 1ittle difference between a c]aim dispute

and a change order's request in reality. The make-up of it, the




entitlement for it, the method of quantifying 1t.;are one and the

" same thing. Hence,' ‘the suggested s'tarat,egy. for claim dispute 'preyen-

_tion becomes an important phenomenon. The strategy steps are as '

follows.

®

2.1.1 Understanding the Essenti aﬁ%ﬁ]oemnts of a Contractl

/ A contract may be defined as a pr'f vate arrangement entered into
voluntarily Iby at least_two people for the purposé of cr;eatinsg legal
obligations between them which are capable‘of being enforced by @
court of law [71. The essence of any cont}'act is agreement. )‘é
deciding whether there has-been an agreemnt and what its terms are,
the. court looks for an offer to do or forbear from doing sometfing by
one party and an a®¥eptance of that offer by the other party, tuming
the offer into a promise. The resulting agreement is, houever, only

enforceable as a contract if the promises it comprises are supported by

-consideration or are contained in a deed. The Taw further requires

that the part1e§ have the ‘capacity ;:o make a contract and t;hat.cértain
formalities by complied with 6. . ‘
Thus, there are four basic elements necessary for the formation
and en}orcement of a contract: ©
1. An intention to enter intoc legal nelationship. or an s
animus contrahendi.
2. An./agreemnt, or consensus ad i{dem, constituted by an offer
made by one party and accepted by the other - =
3. The capacity of the parties to contract. .

-

el




4 The compliance with certain formalities required by 1aw as .
to consideration, contrac}s under seal and the necessity

for wri ting. - .

2.1.2 Understanding the Privity of Contract
~ * and the Type of Contracts d .

L

Generally speakihg{ a building contract invol ves on1y two par—

‘ éies. the person who wants the buﬂding or work ta be done, who, is
called the o:mer", and ‘the person who is to carry out the work, who
is called the "contractor". ‘It is necessary to distinguish between
parties to a contract and sub-contractors, since the latter are not
porties fco the original contract. There is no "privity of contract"

between the owner and sub-contractor., ,

The“ word “brivity" involves the idea of being privy to a con-

tract) 1i.e. being a party to, or participant 1n§a contract}al arrange-

ment. The comnon law draws a distinction between (1) those who are
nvolved in a contract, as being sdgnatories%if the contract is in

writing with or without a seal) or, if it is oral, as being among

those assenting to the contfa'ctuql unde'rtaki ngs, and (2) ‘those who
“claim righi;s onder a contract, or u;;on wt:om it is sought to impose
1{abilities under a contract, when they were not involved in the

orfi ginal making of the' conftract.and were not expressly engaged to or
15 it by theéir participation. An agreement between A and B “involves ,
only A and B as parties, there ts prhnty of contract between them. A
contract between A and 8 which requires that A do something for Cor
that C do something for A creates no pﬁv1ty of contract between A and

CorB and C.c The contract may mention C and may purport to confer a

-
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- benefit upon: C or impose an obligation upon C, but it cannot result

in C's beinga party to-the contract in the ordinary, usual sense;

- Thus, 81 where a sub-contractor enters into a contract with the primé

contractor to carry out certain work on the owner's land, the sub-

. contractor cannot look to the owner for payment for‘aany work done,

o)

even though it'is for the mnier's benefit. This is so even where the
whole of thg work is let under a‘:sub-contract; the prime contrgctor
remains contractually bound to the owner 91 and there is no con-
tractual relationship bei:ween the owner and the sub-contractor r61.

As between ‘the pri‘m\e contractor and a sub-contractor, the prime
contractor‘ stands in the same pos"i tion as an owner under an ordinary

L4

gont’ract and the sub-condractor stands in the position dgf the con-

L

tractor. Since there is no_privity between the sub-contractor and the

- owner, it is no defence to a claim by the sub-contractor that the sub-

contract was prohibited by the terms of the prime contract C101.

It is quite -common for a sub-contract to 1ncor|;orate by refer-
ence- so much of thé prime.contract as .is apphcable to thg particular
woii? in question. This does not have the effec;t of creating any con-
tractual relationship betfveen the sub-contractc;r and the owner but it
does make th? terms and conditions of the ;;rime contract, 'to the
extent that they are so incorporated, a;‘part’ of t!ie syh-contract in’
the same way as if they had been separately written out as part of the
sub-contract C113. ' | n '

Since the posi iion of the s(ub-cdntractor is whol‘iy dependent on

the terms of the “sub-contract, if the prime contracter's contract 1%

- -
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» . Ry
terminated or forfeited, the sub-contractor's contract will usually

@utomaﬂcany become 1npossib1e of further pérfonnance and wﬂl ter—
minate, unless the owner or a new prime contractor chooses to enter -

into a fresh contract with the sub-corgtracto‘r* C121. .The owner‘is

under no obligation to allow the sub-contractor to lc?omp]é’_té. Nor does.
the appointment of a new prime contractor by the owner create ‘any

pri vity‘of contract between the sub-contractor and the new prime con-
In the absence of such a new contract, the sub-

1 o

contractor s ri ghts av¥ confined to suing the prime contractor for

tractor £131.

what is 1n effect a breach of the sub-contract, and hie has no con-
tractual ﬁghts againct the owner even if the oyner s termination of
“the prime,'contract was 'nrongful and without justification. He nay,
in certain ci rcumstances howeve\r. have a right in tort against the |
omer for wrongfully %nducing a breach of contract r141. \
If the work. of a sub-contractor does not compTy vn’th the speci f-

' 1cat'ions or requirements of the prime contract, the owner's complaint ‘
| is against the pﬁme contractor, not "against the sub=contractor.

The owner has no right to direct a sub-contractor what to do or
‘how to do it, unless in the sub-contract the sub-contractor agrees to

follow the directions of the owner or his enginéek [151. Similarly,

the sub-contractor has no right to claim payment or compénsati on fr?om‘ .

the owner 161 and, except to the extent that The Mechanics Lien Ac
B“

. E'|7J contains pmvisions for the protection of the rights of sub-

t&
contractors, his ri ghts are confined to making a claim against the

prime contractom -Even if the prime contract contains a provision

-

»
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APPLICABILITY

ry

ESSENTIAL ELEMENTS

LIMITATIONS

APPROVALS. ,

i

M1sC.

- -
a - a .
Understanding the Types of Contracts (342 ' . '
‘Q) 3 ) - ¢ ‘
FIXED-PRICE o COST-R
GREATEST RISK ON CONTRACTOR GREATEST R
FIRM EIXET- FIXED-PRICE FIXED-PRICE FIXED-PRICE WiT)! COST ARD COST-PLUS-
PRICE _ WITH ESCALATION INCENTIVE REDCTERMINATION COST-SHARING INCENTIVE-FE.
° [

Fair and reuonahle - Market or labor condi- | Where ‘cost uncertainties |}Stated Time or Times: e—dteme—— e Uncertaintics in Performan
price ¢an be establishedt | tions unstable over exg !

at inception
e.g.

Al

- Reasonably definite
design or performance
specifications

- Realistic eatimates

= Adequate competition

= Valid ~net Ar nyinng
data that provide
FeASONaus® PFavy
comparisons

Level of effort
research contract

o

Initial fixed-price places’
100% responsibility and
risk on contractor

P

Govarnment and contrac-
tor muidt agyee on fixed-
pricq at inception

If FFP level of effort,
agreement must be
reached on identificdtion
of effort and number of
man-hours.

.

ASPR Clausse
Estal ice:
ASPR 1106 *
Labor/Material:
ASPR 7-107

Ceiling on upward ad-
justment; downward ad~
jtu!m-.nt appropriate
where ‘slementd esca-
lated may fall below bas
levels provided in con-
tract

;
Contingencies are indus-
try -wide and beyond con~
tractor control;
contingencies must be
specifically defibed ia the
contract

N ¢

Advartised or Nc_.nhud Procursmants

Praf ﬁrod ovar all
.

siimt A bdat:

Reducea fixed-price rlak
for contractor

LS

tended production period

exist and there is the pos-
sibility of cost reduction
and/or pcrlorm.mcc
improvgments by giviny

1 confractor (1) a degree of)
cas} responsibility and
pT a positive profit
hcenlive

Hrm Target Type: firin
| mizrm‘m‘%'mn ad-
Justment formula can be

negotiated initlally

Successive Target Type:
SaltiaY target cas be nego-
btiated, but firm final
targets canvot; sufficient
infoxmation be avail-
ahle narly enough in per-

Firm Tlr!els target co-t.

rget profil; price ceiling;
and profit adjustment
formula

o

Successive Targets:

rget costand tar-
get profit; price cefling;
firm target profit formula;
and production point for
application to get either a
firm targat and final profit

formula, or a fixed-price
contract

[

Must determine (1) that
thiy is least costly con-
tract type and (i) that any
other comtract type is
\mpncaul. Used for
developmant and produc-
tion procuremants

A formance to sst {inal luh ol

Adequate Contractor Accounting' Systemn Required | ]

Negotiated Procarem > ents Only |,

quantity production™-;
realistic price can be
negotiated initially but not
for latcr period(s) of
performance

Retroactive After Com -
stion: realis

price cannot be ne;olhud

initidlly; amount so amall

or thne »0 short any other

contract type impracticable

Stated Time or Times:
rice ¥: pro~
spactive redetermination,
upward or downward; a
spacific time or timas for
redetermination; price
ceiling if appropriate

Ratroactive After Comn~
on: ceuing price;

agreament to negotiata

price after performance

Stated Time or Timas;

rice pos-
sible; length of pricing
pariody 12 months or
more; reasonable -
assurance of prompt
redetermination

Retroactive Aftsr Com -~
rese
ent of $100, 000
or less oaly; fair and
reasonable billing price

Stated Time or Times:
nona =

Retroactive ¥ Com~

g “ﬁfam
of Procuriag

Activity i

May sleo use pqdo;muu
or delivary incentives,
where feasible

Administeation raquired
by coatractor and
GCovernment

»

Cost; R&D with nonprofit
organjzations or vduca-
tional institutions;
facilitica coutracts .

Cost-Sharing: develop-
menl or research pro)-
ects Jointly sponsored by |
Government and contrac-
for where contracior an-
ticipates commercial

| benefit in lieu of fee under]
the contract

L ¥

Cost: Government pays
AZPR XV costs: no fee

Development and tea
incentive formula can
vide pusitive incentive|
effectave manigement,
Where feasible,use pe
{formance incentives t
gether with cost and
schedule incentives

Target cost; hrlnt fee;
mind and

Cos Govern-
pays dgreed pre-
determined portioa of

ASFR XV coats; no fea

{ee; fae adjustment
fomula {formula appli
st and of performance)

.

L Ad t JContrutor
Cos must pre- Fae Limitations
ae nce that there ————
is high probability that [Production & Services
coptractor will receive [RAD
aubstamtial present or
‘fature commercial .
banafits

Formula should provide
incentive effectivenass
' over viriation in costs
throughout the full range
of resscnabls {oress
variation from target co
L Detsrmiastios and

.

TYPES OF CONTRACTS APPLICABLE IN USA.

Printed from the Procurement Association, Inc.
Project Managers'

Hand Book.
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., COST-REIMBURSEMENT * P ' v S OTHER CONTRACTUAL DEVICES
GREATEST RISK ON GOVERNMENT - ™~ SPECIAL USES _ ‘
COST-PLUS- COST-AO5- COST-PLUS- TIML AND MATERIALS INDEFINITE '
INCENTIVE-FEE AWARD FEH . FIXBD-FRk - (LABUR-HOUR} . LETTER CONTRACT DELIVERY
\ -
ncertawnticspn Perfosinance - ~mpossible to Estimate Costs Firmly 0. Nut possible inftially o National defense requires | Exagt time of delivery:
. y estumate ‘extent or dura- immediate binding agree- own
ofit [Development and test when (4] LC"ICI of effBrt for Term For: research, tion of work (L-H used ment 8o :xrl( can begin Defimte Quantity" quantity
- Jincentive fprmula tap pro-| performano# of services |preliminary loration, where materials not but time ddes not permit mﬂrryyieriod
vide pusitive incentive for where mission feasibili or smdy“\vhcn evel of involvedf e, g engineering | negotiation of a deb.rutive canbe specified; supplies
effective management. - ty effort is imtially uhknown [Por design sérvices; repair,| contract available or h" a short
Where feasible,use pér- is established, but mea-~ {or ﬂen]m t'ud dcst maiotenapge, or ovorlnu.l fead time .
¢ flormance incentives - surement of performance | when a CPIP-4a "“P:""-h Requirements: precise
gether with coat and - must be by subjective * | <2} / . f.—‘lrara.—*‘ ted activ-
by {echedule sncentves - - - ccds signated
ac- . " evaluation; (ii) work 4 Cosnpletion Form: itics during a definite
rn- . which would have been re-a:&h or :hﬁler ':e;":lil" , peried not known initially
ment effoyt when the™tas! ' Indefinite Quantity:
e . | Placed undey ancither type | Ty job can be clearly . ‘ Trpossitle o Race pie-
. » | of contract if perfox- defined, a definite goal or cise quantities needed by
. Imance objectives could m‘.i; ‘:li’::"‘$ and a - \ * designated activities
» s spec [ product during a definite period
be :grncis d ;n advance required . and Government cannot
i ‘ by g.rpl estones or j . B \ commit itself beyond a
targets susceptibe of * ’ . meimum )
+ ‘musuring actual perfor- |- ) . + ¢ T . R 1
/s [Target cost; target fee: mince. Negotiated estimate of Direct labor bours speci- | Maximum Government Definite Quantity: pro-
e minirum and maxi costs; fee fixed injtially fied at fixed hourly rates; lhbi.lity. type “of definitive vxdon Tor ae[wery to
{ee; fee adjustment - INegotiated-estimate of sxcept for changes in the direct materials at “"cost" [ contract; as many defini- | designated po}nt. or upoa
p-  [forgula {formula applied cost: a Hase fee; maxi- work or services required | ("cost" as dafined by ASPN tive contract provisions order
= [at end of pexformance} . . : . and Departmental $n- as possible, other pro- Requirements: estimated
- - mum fee; the criteria | structions). Ceiling price | visions required by ASPR ;ﬁmwmmm
e agalnst which performa%ce shall be estadlisbe Section VII, part 8 and mismmum total quan-
is evaluated; resulting in . - 1 ' tity where feasible, maxi-
i - ~ an award fee. . mum and minimum ordlr
) ° . . ) ] where appropriaté
% ) " ) ¢ . Indefinite Quantity: atated
| - o - : i ) FTmor el i
i . . ' total quuuzy maximum
1 e - i aad'minimum order where
. L . M > ~) applicable. _j
ki v
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under which the prime contracthr undertakes to pay the accounts of
his sub- contractors such a pmvis1on“’€71not be enforced di rectly by
a sub-contra\gtor agamst the wner. Similarly, if the prime contract
contains a clause permitting the owner to pay sub-contractors out of !
'moneys dof to the céntractor, the ouner may, if he so wishes, exer-
cise his right as against the prime contractor, but4\ cannot be

}{Hed to.do so by an unpaid sub-contractor.

l

2.1.3 Understanding the Cf_é?e] Rules
", of Contract Interpretation

~

Questions of'interpreﬁation arise only when there 1is some

& .
doubt as to the meaning'of the words or expressions used by the

- parties in thei Kag_reenent, or where there is some conflict between 7

the various parts of an agreement. The same rules of interpretatior;
which apply to contracts generally, dpply also to ‘buﬂding contracts,
although there a&-som words and phrases which are peculiar to
building contracts ano which have been judicially interpreted C61.
See Appendix I.

#

Basical 1y, the function of the c%rt interpreting a contract is
to detexmine the intention of the parﬁes if expressed in their agree-~ -
ment., It is not,the actual intention ¢ the parties, but the intention
of the parties ds they have expressoé that is the guiding censid-
eration. If \the parties have expressed their intention in clear terms,

" there is no nee}:i to resoS-t to .rules of interpretation and in fact, it

is not p{emissib]e\ to do so E]BJ. A )iritt’en contract mst be gon-

(

strued as a whole c\n, and as a general rule, by looking ¥t nothing

| r"‘
'l
> ) "~
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{
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]

~
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other than the document itself. 'If the written agréement itself is

" clear-and unambigtous, it is not permmissible to ask what the parties

in fact intended by\ the words that they uséd, nor may the surrounding
- - . 4

cfrcumstancgs or th¥ pre-contract negotiations be taken into consid-

eration C201. There are, however, certain circumstances where such

extrinsic evidence may be considered.

*Extrinsic Gvidence ' BRI

Evidence of surrouriding circurhs;ag'ces is admissible to explain
the meaning of Wards which are ambiguous £211 or to’identify persons
€221 or things n early defined in the document 231. The facts

which existed at the time wgen the agreement was entered into and the
3 )

conduct oi" the parties may sometimes be hew/r&solving such .an
ambiguity or clearing up such questions of identification. Such

-

. evidence, however, must not, contradict or vary the written agreement,

and may only be ﬁsgd to clarify any ambiguities or uncertaintyzs\ﬁzn.‘
If the words in the agreement in themselves Z clear and unambiguous,

no such evidence fs admissible at all. Nor'can extrinsic evidence be

. admi tted to fi11 a blank which the parties have left in the agreement

j .
[251. This sometimes happens where printed forms are used. Where a

printed form is partly filled out in writing, written words generally

take precedence over the printed words C261.
Where a written agreement ‘contains techmcal terms 6" foreign
wor‘ﬁs the meaning of thEse cimsbe proved by extrinsic evi Qence. pro-

vided that they have a generally recognized meaning C271. But such [~

custom or usage must te reasonably certain and g0 notorious and so

* Inadmissible evidence. . ¢

1 N .
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ge'nerany acquiesced }ign. that 1t may be presumed to fowm part of the

contract ¢281. 'Both parties must be familiar with the alleged cus-
tom or usage and the onus of proving the special meaning is on the’
party alleging it €291. L |

It is important to distinguish between extrinsic evidence . £
sought to be adduced for the purpose of construing a cont_rac*t and '
evidence intended to be used for' the purpose of showing that no con-
-tract exists, or that the contract does not correctly&set out the |

agreement between” the parties. The rule against the admissibility of

' extrinsic evidence applies only in the former situation. It is

always' possible to adduce evidence to show that a written agreement =

has been rescinded, or that it is not in fact a legally bi‘{tding con-

tract, for example, because of lack of capacity of one of the parties
i) ’ » B

or illegality, or to prove misrepresentation, or to show that there is

some ‘unfilled condition precedent by reason whereof the contract has

not yet come into effect. Similarly, such evidence is 'admissib1e to
show tHat there is ‘a collateral oral agreement \;hich is not inconsis-
tent with tt'\e terms of the .written agreement. .

However, no evidence outside the contract document itself would
nomally be adduced to add to, vary, modify or contradict the wrdtten |
terms. Two {mportant applications of this rule are:

. L ]
a- Preliminary Negotiations. When the parties have entered

*  into a final, concluded contract {n writiflg, preliminary
nggaiiations such as letters cannot be referred to for the pur-" 3

pose of explaining their intentions £301. In one case C311, a




covering Tletter sent with the tender stated that the ;:ehder |
was ﬁsubject tof a certain term. After negetiations.,a formal
‘contract was signed which defined the contract documents with-
out including the‘letter, aithough in fhe coniract documents
; as ‘defined, there was a reference to part of t#e letter for a
different purpose. It was he1q that the term was not part .of
i . ) ,

the contract.' - " e

" b- "_T_e_qg_e_rs__.A -If a fomal»buildjng contract has been entered
into after tendering, no reference can no\rma?]y be made to the
tender for the purpose of explaining micontract a]though it
may have to be looked at "if in considering the contract it was

found it depended upon e tender, that is to say, the contract

in terms bound the builder to perform the work which he had
tendered, or, if the contract was so ambiguous, or the contract
"was so involved in its construction, that it was !mpqsﬂble to
understapd what was intended without 1nves;:1 gating the tender -
for that purpose" £331.

2.1.4 |Understanding the Rules of Construction

Over the course of time. a body of so-called Ru]es of Con- '
struction has beeh deve]oped by the courﬁ to assist 1n the 1nter-
pretation of docunents. A rule of construction merely points out

- what a court shall do in the absence of an expressed or hﬁJHed

1ntent10n of the parties to the contrary. It is therefore only

app]ied to assist the court where there is some ambiguity or fincon-

\
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‘void £391.

.)’M

sistency, for if. the words ‘are plain, the court will give effect to

them Es]. ’ t ’

- /a- Ordinary Meaning. The court in construing a document gives
words jany special techriical; trade, -or customary npani'ng which the
. !
parties must have intended th& words to bedr. Subject to this, “the

grammatical and ordinary se;xse of the w;:rds s to be adhered to

unless that would lead to some ab'surftj, or some repugnance wilth the

rest of the 1nstru|rlént. in which case the grammatical and ordinary

sense of the words may be modified so as to av&id that absurdity or
inconsistency, but no further" C351. '

b- Reasonable Meaning. If the terms of a contract are N
ambiguous and one construction would lead to an unreasonable res’uit,, |
a court will be unwilling to adopt that construction C361. 'This rule
was applied-in a Buﬂding contract case where the argument of the -
emplo}er that, on the construyction of the contract, the contracfor was
bound to complete in time even though extras were ordered, was
rejectegi E3‘7]. If, however, there is no anﬁiguity, \the court wi 1,1

enforce the terms, however unrea{onable they ma& be r381.

4
ks

‘¢~ Valid Lﬁaning. Where a ¢lause is amhiguous, a construction

».

which will make it validis to be preferred to one which w11 make 1t

L

-

d- Contract Read as a Whole. The contract must be construed

as a whole, effect being giire_n; so far as practicable; to each of it

\ ~

b/
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provisions. Construing a contract may invelvé two stage;s: first, the

court may have to determine which daguments are contractual; second,

- having deci_de\d which documents foFm. pari of the contraét; it must ] ™

give effect to all the terms and endeavour to reconci]e inconsis-

tencies by the rules of construction.

o

e- Written Words Prevai'l. Where there is a contract contained

in a printed form with clauses, inserted or fﬂléd in, inconsistent .
with printed words, "the written words are en;:1t1ed to have/gregter ?
effect attributed to them than the printed words, inasmuch as the
written words were the immediate language and terms selected by the

parties themselves for the expression of their meaning" r401.

f- *Ejusdem Generis Rule. This rule is that where there are

!

words of a particular class followed by general words, the general

words are treated as referﬁﬁg\ to matters of the same class. Thus, in

a clause pemiitting that an extension of time be grdnted tgthe con- | \
tractor 1'f‘th:works were “delayed bx reason of any altera’}m or T
addition, ... or in case of combination of workmen or strikes, or by
. defa'uLt of the sub-contractors ... br other causes beyond the con- -
'tracﬁ';r's controlff, the f'other cl auses'f were Timited to those ejusdem
generis with the c'lauses’parti cularized, and did not therefore include
fthe enp]oye'ﬁs own default in failing to give bosseséion‘ of; the sit';e
411 ' o

g- Recitals. A recital is part of a docu;ruent, usually begin-

ning "whereas", which indicates what the parties are desirous of

)

* Rules that are interpreted against the creditor
of an obligation,




K}

4

effecting py the contract. "If there is any doubt about the con- ~

struction of thaf document, the récital.may‘pe Tooked at'in.ordep to

&.“ '

determine what is the true cpnstruction; but 1f there'is no doubt
about the construction, the right§ of the partieS\are governed

entirely ‘by the' operati \)e of the writing or deed" E42].

h- *Contra Proferentem Rule. In cases of ambiguity, the courts'.
will construe a document againdt fhe partj who preparedﬂ{t. If there
-is ah ambiguity in a document which all the other methods. of con-
struction have failed to resolve so that there are two alternative
- meanings tq certain words, the court may construe the words agains; '
the party ;eeking'to rely on them and give effect to the meaning more
favourable to the other party C431. |

' &

i~ Irreconcilable Clauses. ng court always endeavirs to

resolve an apparent inconsistency, but if two clauses cannot be

E

reconciled, it will give effect to that which states the intention of
the parties. Finally, if it is unable otherwise to ascartain which
clause shguld prevail, it will give effect to the earlier clause and
reject the latter [Z4J, But where the succeeding clauses are not in
fact repugnant to the earlier clause, and merely qualify it; the
clauses. must be rgad togetﬂer £453. In the case of a discrepancy bet-

ween duplicaté coples of & contract, the coéy receiyed and read by

-
the contractor governs' £461. '
.
* Specific and/or unique rules. _ R
€ ) \l".
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For anyone to understand, rea]]ly understand his responsibilities /

2.2  SUMMARY i

under a construction f:on{:ract, he must learn and clearly comprehend
how construction costs are estimated. Not just partial costs, direct
and ’ipdirect casts, unit costs or individual Tump sums but the total,
all incldsive costs of the whole of the work included in a contract.
He must understand how site conditions and locatio-n, information sup- Q“
plied by the owner, general contract conditions, special provisions;
general speciﬁ‘cations‘ and detailed specifications aqd mode of payment
affect the estimated cost. He must understand that each job, no
matter_h_c;:;\ similar it may seem to other jobs, has a di fferent com-
bination of H:emiand qdantities of work; that the make-up of each
particular Job dictates the special amounts of material, equipment

and ‘human resources required to build it. He must understand that

!

adding to or subtracting from or rearra_nging the items or quantities

-of work to be done changes the cost of the whole work, not just a

pari_:ic'ihar item, to some degnee.\ The change may or may not be judged

ignificant, but it exists. The effect of changes are generally

-

more pronounced once work has}égun than if they occur prior to

. organizing tl.e work. Their real effect or magnitudé is often not

¥

immadiately recogn‘l'zed by either side. o ;

_ - The fact that the balance “4s so easily altered dictates that
some allowance for change be built into any contract if it is. to be a

practical document. When contracts are Written with too. many dis-

c]aimérs, they only create c‘la1ms‘. When they are prepared with too




; :»f‘ !
' b

\ . i ‘ / . " . .A:ii
: many carrots and too many sti¥cks, they may become tools in the hands o
N . ¥

| | of twisted minds and are harmful to the owner; the contractor and

the industry as a whole. Recommended are six ﬁador stepscfor the , ) )
: épprbach to a sound estimate in order to prevent claim disputes:
; 1. Investigation. |

. Planning of the work inéludihg methods.'

| , |
3. Schedule. ' S |
4. Allocation and 1eveﬁing of resources, . |
- \
\

. Estimating direct and indirect costs.

The _s\;j:h step 1(1 either ’tender'ing or submitting prices .for -
extras is to prepare the sugmﬁision which includes a dec'i\sion as to
z how indirect costs are to be distri_buted, and what contingencies or
oo markup are to be TTowed and how ﬂ;ey are.to be distributed. _
The only difference between the original ltender and a submission

for extra work or changed conditions is that the extra or change must
be inserted into the tender schedule to deter:mine if there is any
.impact from such a change on any other item or on the whole of the
. work, '

+  Failure of either the contractor or the owner to understand the

necessity and the details of ‘those pmceduf‘es will only lead to claim
. disputes. The owner may make a change or add \'rtor"k:ui thout realizing
. the exteﬁt of the burden he is placing on the contractor. The con-

@ i

tractor may overvalue or undervalue his bender or any extras whiéﬁ

. A A
occur if he is awarded the contract. ' -

On the other hand; if the owner and/or his engineer understood

& & ) » A
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the factors governing cost fluctuation and if the contractor had

exercised ffprevem‘;i ve" cost contro1; the ‘e‘xtra expendi ture could:
either have been avoided by cancelHné the change or provided for at
the time of revision of the design, thereby elimindting the need for
a formal ;:laim. - ' .

It is of interest tl;at‘sinﬁlar situations would develop under
‘the project or construction management\system, except that the steel-

setting sub-contractor would probably be forced_ to maintain the over-

all schedule, i.e. increase the size of his crew and-either absorb the

loss or institute the claim c41.

"_Pnaventive" cost control,’ however, is not a]ways; possi’b]e."
Real-life variations and interferences are generally more involved
and; thereff)re, less obvious than the above example. Impact or
rll'pp'l,y effect of complex or overlapping variations ‘frequently_ cannot
be predicted. Contractors in these cases .shoiﬂd be expe_cted to
practice “renedia]f' cost control both with a view of nﬁnirﬁliging their
1 ssés and to génerating records needed for the »c;;mpﬂation and

aE\judicatioLl of their c]aills. |

It is believed tha,ig proper ,undei‘stan_di‘ng' of the factors giving
rise o cost fl'uctuq(tfon wo(ﬂd‘ make owners hoth less inclined to
‘order ;ariations an&/or more ﬁn&erstanding in QEaHng with resulting -
cosf increases. @hfortunaéely, current cost control practiceé‘ of

_ o’ .
Canadian contractors are less developed ‘than those demanded by the

conpewive nature of the industry or those needed to demonstrate to

wne;rs the reasons behind cost fluctuation. '

L)




CHAPTER 3 -
_ MANAGEMENT OF CLAIMS

)

»

® ' INTRODUCTION

Claims have becomé such-an important part of modern cons truction
projects that an examination of their nature is justi fied. Two erron-
eous views exist as /to the nature of claims and these should be
quickly dismissed. First, the view of some buyers 6f cgnstruction

. services that ciaims are a disgu’rs}ed form of blackmail. Second, the
view of some contractors who consider™claims as a last resort for
the rescue of am unprofitable contract.
‘ There is no syinpathy with either of 'these vie\gs. Claims must
be the expressiori of the ‘legitimate aspirati ons of a contractor |
finding h/imself in ‘an honest conj:raéi:ua] 4dispute. of cour%e, c1.a1msl
havg been-abused both by contractors and buyers of cc\mstruction ser-
vicés. This abuse has 1éd to a prevailing ‘atnfosphere of mistrust
between owners and contractors with respecf to claims. It is c]éar

{

that no precise borderline exists between a claim based on an honest '

disagreement with respect to contractual requi rements and a claim put
N ‘

RA ' forward under false pretenses. Each situation must be examined on its
N | merits, the former type of claim is perfectly legitimate, the latter

2 " should be deflored 471,

L

3 Claims are never budgeted for and their magnitude has
‘) often caused sevére embarrassment tg owners and/or their consuitants,. .

2 . v
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) ; In ‘fact,’ the prevention of claims by closer adherence to the priginal

budget and gchedule is one of the af)parent seiling points of|the

project/construction management system. \ ‘

\

3.1 CRITERIA ©

-

The criteria for the preventidn of claim disputes are jthe

essence of this Chapter. Hence, a great deal of details arq imple-

\ - mented to define each criterion-individually as follows:

\ 3.T7,1 How Do Claim Disputes Ari‘se? /
Claims arise if one partyﬁ to a construction contract refuses gr
is incapable or unwilling to fulfill his contractual obligations. A
- frequent example is an order ‘for extra work’ or c!\manges; in the ‘s-cgpe of
works by the engineer or architect. If he considers the extrq or
changes in the scope ?f works to form part of the oontréct, arﬂx“& the
contractor does nﬁt, a claim ;vﬂ'l probably be made. Such a claim will
'be based on a breach of contract and if the contractor's position is
maintained, he would receive compensation for the damages suffered. .

Claim disputes are caused by people through misrepresentation,

' B
misunderstanding or misinterpretation o‘f clauses and disagreements,

delays, etc. _
A 7
' 3.1.2 Why Do Claim Disputes Arise?

As contractors have learned, frequently to their sorrow, the

contract is often the only factor which govéms the relationship with

the ovmer.. Frequently, contractors have signed contracts without )

-~




A

rejected on the basis of language in the contract even though the | : i

tor to additional compensation. Accordingly, these contracts

.construction contracts,/ those used by different govemméntal author-

- contracts, byt will be"restricted to the more frequent grounds for-

] claims.

W&
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quy’examininﬁ or understanding them and have *1ater had claims ’

claim may be just'i fied in value. Although contractors should not .
attempt’*‘ to do th;nr own legal work they must be very familiar with
all the governing provisions of the contract, not merely the engin-

eering’ details and the payment clauses. : - o

<

Most modern construction coritracts recognize that the perfor-

mance of extra or changes in the scope of works entitles the contrac-

generally provi de 9 formula for negotiating the payment for settle-
ment of claims by direct negotiation arbitration or 1iti gation 0f
course, claims may arise in many other forms, and a contractua]

provision for additional compensation wﬂ] not "automat1cany exclude

breach of contract claims. Although there is some standardization of

ities ahd privite buyers of construction se‘r\)iccs vary widely. _This .

Lo
report will not attempt to examine the specific language.of various .

~

\

a- Basic Principles. The basic principles can be expressed as
follows: The parties to a construction contract ag“ree tc:l do
everything spec1 ﬁcal'ly called for in the contract. Generally,
the contractor agrees to supp'ly the necessary, labour, material,
equipment and supervisjqn to execute the work in accordance . f

with the drawings and specifications.. The owner u;sﬁaﬂy qégjeeé‘

o a . e
.9 - . \ .

~ ‘Q‘
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e, S . .to. supply the site, all required drawings, certain specified

'&.',, | L ) ! servi ces and material, and to pay for the work performed

o, . . according to the contractual payment clauses. The owner's ,
,.‘: : ' ‘financial obligation may be- expressly stipulated in the con- '
) Ve tract, if it /is, a lump sum contract;- alternatively, it may be
L . ' determined by applying agrged unit prices' to the' actual .

i s ‘ quantities of work oerfonned; or it will-be determined )based on -

/  N_o Lk the actual ‘cost of the project, if it 1s a target price or

1 T, _ cost@fﬂcontract . b ) -
1L | o " ess the contract®is very badly drawn, the part-.es will

. . +  have agreed to execute a speci i c.pfoject, under predetennined ‘

circumstances, within an agreed time and for a certain or\

‘ ’ - o, detenninable price. ’It should follow that if ‘there is a thange

>

“in any one of the terms or conditions of the contract, some or

all/of the other terms and condi tions nust be adjusted. This

; o '.'adjustment may be vo\luntary or it may be the basis of a claim. _
o Broadly speaking, alterations in the terms and conditions of a

- ?’ ;' contr‘t may relate either to ti;__\ner s rights dr obligations. : |

)

A [ e . or to the contractor’s.

,
. - » 9

. s

‘ ; b\ .

v .

" b Types-of and Bases for Claim Disputes, With respect to per-

¥ formance by the contractor, the following are tqe. most freq,

o ‘ uentl,y encountered bases for claims:

-

. 1. Actual soil conditions differ Qom those the contrac-

&, P T tor could reasonably have expei:ted based upon the

el

~

© .7 .  tender documents; .




~

2. Extra work is requived of the contractor;

Q

3. There have been increases or decreases in the quan-

tities of work to be performed;

4. The cwner has insisted upon the work being perfopmed

to more demﬁding or otherwise chaﬂged specifications;

S. The owner has ordered the work to be performed at an

I

accelerated rate;

6. -The owner has caused the work to be performed at a

" {
rate slower than the I%St efficient rate.

'

It must be emph‘i zed that certain contracts, by their
express terms, will prevent the presentation of claims on all
or some of the above bases. For example,. verz few Canadian cop-
tracts provide for re]'lef in the event of changed soil con-
ditions. Frequently, the contractor assumes eH responsibility _

for sof1 conditions and a disclaimer is provided in favour of

the owner. Under these tircumstances, Canadian courts. have s

S

a]most 1nvariab1e rejected claims by contractors. Other con-
tracts provide a specific authority to the owner or architect"
to impose an accelerated programme without additional comben—
sattb‘:. Yet ofher i:ohtracts p'émﬁt an application for an
ei:tens.}oﬁ of;t'ime in the eve~ that the owner has caused delays, ‘ ‘
’ bdt these'\gontraets ’mqy specifi,'cany exclude any qddi tional com-

" pensation to the contragtor,




Even in contracts which contain a formula for additi ona'l

compensation, the language mqy be such that the contractor can-
not do any.extra or varied work mthout~ ;eceiving a prior
written change order. Many contractors' claims have foundered
when the contractor has' failed to observe ghis cgndi tion prje-'
cghent. FinaUy. same con\tracfs\only require the contractor to
. file a notice of an 1ntendéd claim at the time the c;ntractor
Ednsiders that the Mer's instructions or defaults haveﬂeif;EO
incr‘easéd costs;: thes_e. contracts usually provide tha, havinq
filed such a notice, the co:tractoz may proieed without a
specific change order. | -

These examples merely seﬁe to *'1 Tlustrate the importance
of a careful preliminary examination of\the ;ontract prior to
signing 1t and the importance of insisting tha}: supervisory and
field personnel observe the relevant provisions. Too many
claims ‘h%ve been lost by reason of & failure to comply with a

technical provision of the cgntract'.

¥

3.1.3 When Do Claim Disputes Arise?

The following are eertain defaults on the part of owners which

mpay give rise to claims:

a- Delay in suppTying the s‘tte of the work;

b~ Delay by the owner or architect in supplying ﬁvmqui red

‘chnstruction drawi ngs;




c- Delay by the owner or architect in ;upplying_ material or
"services required of them in the specifications;

d- Suspension by the owner or architect of a portioi‘om
whole of the project;

e- Interference in the contractoris performance by other con-

tractors of the owner; .

f- Interference with the contractor's work by the awner or
architect resulting in a delay or increased expense to the

contractor;
g- Change of prospect scope or conditions.

Each of the fonegoing would be a breach of contract imposing
some liability on the owner. Certain contracts, including those u§Ed
by the Fegeral Government-and the standard Canadian Construction
Association contracts, provide formulas for suitable conpensati on in
the above cases. However, it should be noted that the Federal Govern-
ment contract forms require the prompt filing of written notictes,
failing wh)ch the contractor's rights will be lost. |

" Categories of Causes. Four categories of causes giving rise to
increased cost in the performance of the work ar€ the following:
a- Cau.‘-@g which are deemed either by the specific contract or

by the common law, to be the contractor's responsibility;

LS

*




b- Causes which entitle the contractor to additional campen-
sation only if he has received a valid change order prior to

?xecuti_ng the extra or varied work;

c- - Causes which'entitle the contractor to additional compen-
sation only if he-has complied with the appropriate notice pro-

_ visions of-the contraet;

d- Causes which may be deemed to be breachey of contract by

the owner and which entitle the contractor to compensation for

the damages suffered.

From the viewpoint of actual project supervision, an even'

simpler classification may be used: )
a- Changes which must be complied with at the expense of the

. contractor;

b- Changes which the co‘ntractor may perform only after receipt
. of a valid change order;

) \y
c- Changes which require the contractor to comply with ‘the

6 appropriate notice prOvisions of the contract. -
B o w

Two suggestions are in order at this stage. As soon as he {is
assigned to a new project, evéry su;ier.'lntendent should prepare a table

setting out the possible causes of 1nEmased cost separated into the

will result in increased cost and may-give rise to'a claim, will fall

" - , L ¢
.

three headings just ment%oned. . Secorid1y; some of the situations whi ch




into two or more categories. Prudent contractors will protect the‘
selves on all fronts; for examp'le; they will ensure that a specific
__change order has been received and i1l file a notice of claim, even

" in situations where these do not appear to be required. -

3.{1.\4 Wher;e Do Claim Disputes Start?

s It is fair to say that the source of\ the problem is found

~

largely in the contractual-documents binding the parties, and in the
role played by consulting engineers, The problem can be summarized as

/

follows [481: .
AN ] a- In far too many contracts between the' owner and the general

~

. contractor, there is a prevailing a&a of unreality;
B

/
b~ .In the role of the consulting engineer, authority is too v _

frequently divorced from respons 1bi11ty;

. ¢~ The dual role of the consulting engineer freque}ﬁ’? leads to
a conflict o& interest.

Owners have tended to be excessively quick to fix the resﬁ‘on-
sibility and financial risk of unknown and unanticipated factars on

the general contractor. It has been 'sugge‘sted’ithat consul ting‘
’engineer; all too frequently have soi@htl to disclaim legal and finan-
cial responsibility for mattars which are excﬁgsively within their
compatence, - Contractors have perhaps compromised their credibility

by making questionable claims and have not resisted, indivi dually and

cdnecﬂve]y; the imposition _of which is considered to be inequitable

—
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contract provisions. Contractors have then complained bitterly when - . 1

) 5_ . the courts have maintained the' validity of such contract clauses;

3.1.5 How Frequently Do Claim Disputes Develop? o

Is their frequency so significant that the parties should

always be aware of them and in fact should be expecting or suspecting

claims in every corner? Is this being "claim conscious"?
In the early sixties, there were at least two general contrac-
tors in, this country who were labelled with the dubious distinction of

being claim conscious. In fict, one contractor earned the repu-

tation that the first man who contacted the owner or his architect
upon being awarded the contract, was the in-house 1awyer. who. arrived

" with a "Notice of Intended Claim: for any and all acts or failures of

the o«ner/architect= whjch may cost the contractor money".
This apparently unreasonable posture gave rise to frequent )
» amusement among other contractors, that is, until one of those amused

i:ontractors arrived with his claim at the bar of the court and was . ‘

turned away because he did not comply whth the notice provisions of ) i
the contract, Being claim-conscious, a‘g of a sudden, éﬂmed out to )
ﬁe,a virtue in the eyes of contractors, but &mgined something of an
underhanded pract;i ce according to the owners, More and more con-

tractars lost their action for additional compens ation before courts, 1.
more and mo:e one could hear ‘of the necessity of preparing for claims

from the day the contract was awarded.

; ' ‘ Members of the construction fraternity must Tike slogans, , .“‘_i
because first they created the principle of "Pre*'(entfv,e Maintenancef ' J/’Fj
y . ~ 1t

’

v ) '
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with a view to increasing the useful 1ife-span of construction &quip-

ment. With the‘appearance of claims, construction lawyers preached

G

“Loss Preventions“ through continuous agargness of possible claims,
presumably to assure longevity of the c

nstruction company in -

question. But in the same way as the preventive maintenance princ?ple

1s nqthing more than a management techinique, similarly claim awareness

should not be elevated to a higher plateau.
Being claim conscious is a 1ot more than “reading one's contract"

~ \
which is what 1eMal counsel is trying to hammer into contractors at

every turn, Being claim conscious is an acknowledgment that a free\\\\\\\\

enterprise based society is a profit orientgd society End thét at

the root of every commercial endeavour is the necessity of making a
profit. But being profit oriented is not the exc1us§ve domain af con-
tractors, not should it'be. Owners, at least private'owners,'nuét

also be looking at the construction process as a potential ﬁ}ofit

L

centgr. When a deyeloper is constructing an office buigding, he nu§t
maintain both a rigid time schedule and a'predetermined budget, other-
wise his venture may be a losing proposition. ﬁThe duration of con-
struction'hil] usually determine the short term financing requiremen;s
hhicﬁ, in turn, will govern the financing cdsg of.the project.

The overall cost of construcfjpb‘of course, determines the

minimum rental rates needed to stay ahead. At the 9£nn time, however,

the maximum rental rate he may get away with is governed by the market._,

It is easy to see; therefore, that he is going to be extremely claim

conscious; namely he cannot absorb any extra cost; consequently, he

—

{
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{s going to resist payment of claims to his trade contractors 1:493/.

A

3.1.6 NWho is Liable Within the Construction's Agency

Under the. lega'l‘ aspects of the construction's agency and as
stated in Goldsmith, OP Cit. fn.l, pp.9¢ A person who enters into
a contract becomes personally 1iable under the terms thereof unless,
at the time of entering into the contract, he indicates clearly that
he is doing.so as an agent for another party. ‘ P ‘

I N '
« If a person enters into & contract express]y as an agent for
another party, only the principal, and not athe agent, becomes per-
sonally Hableuunder the contract. The agent may, however, incur

personal 11ab111£y for breach of warranty of authority, if it sub-

, segpenﬂy transpires’ that he had no authority. from his’ principal.

to enter into the transaction, with the result that his alleged

. principal is not bound thereby r501. So, for example, if an engin-

eer claims to have authority to do something on behalf of the owner
when in fact he is not so authorized, the contracto‘r, although not

able to make the owner 1ab&]e, may be ab]e‘to sue the engilneer for

»

breach of worranty of authority 511 to recqver any d'amagqs which he

nﬁght‘ have suffered as the result of his reliance on the vLarranted""
authority [521.
* A person may enter ”o a contract as agenf for a disclosed

principal or for an undisclosed principal. 'In the former case. the

.agent 1ncurs no liability under, the contract C531 unless Jnd until

the other party. on discovery of the principa\. elects to jregard
%nt £541.

the principal as bound by the contract rether than the ag




It \1s n01£ necessary for a party to ascertain whether a pur-
'. ported agélnt in fact has the required aughority, pfovided that the
transaction is within the scope of ;ﬁs ostensible at‘z'thority. An
agent has implied authority to do a\H acts which are reasonably N
nécessary or ordinarily incidental to the .execution of the act
within his express autho;'ity £551. ' Ly i

In the case of companies, the directors are authorized to

carry on the business of the company, but in many cases a managing e

director or a manager ha: authority to bind the company in its every-
day transactions. . A
In!ertain circums tances, a‘ person may be deemed to hav;;rcted
as an agent for another although not‘expressly authorized. Such an
"agensy of nec;ssity", however, arises only iﬁ rare circumstances, for
exanuﬁe, in an emergency in order to prevent irreparable.injury to the
other party, and usually where some kind ofocontractual relationship
between the.parties already exisats. In the context of building con-
tracts, this situation could arise where certain emergency: repairs
. become neceésary during the course of construction without the pos~
sibility of obtaiﬁ‘ing instructions from the owner;
These"‘general principles of agency law ha{'e *particu)far relevance

to the relationship between the owner and his architect or engineer,

and to the au;hority of the latter to contractually bind his employer

vis-a-vis the contractor and ‘third parties. When the building owner
enters into a written contract with a contractor, the authority con-
ferred upon the architect or engineer to vary the contract work will

-
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usually be set out expressly. It remains 1mportant howeyer, r to

determine the extent to which the architect when carrying out his
| many duties on behalf of, tf§ emﬂoyer. can, 1n the absence of express
terms, commit the emp'loyer.

.To the extent that an architect or engineer {s an agent c)\f the
ownér, his authority will depend on the specific terms of h'is employ-
ment, and he cannot properly act in excess of his authority. A con-
tractor is not, .however, ﬁsuaﬂy familiar with the contract under
yh'lch the engineer i:s enp]oyed. or with thre precise scope o;’ his
authority; but unless he has exprgés notice of any specific limit-
ation on the engineer's aut@ority, he is entitled to regard the engin-
éer as being authorized to do anything which is reasonably necessary
to enable ‘m to carry out ‘that.which he’is expressly authorized to
do. 'But in the absence of any‘éxpress authority to that effect, an
engineer has no authpri ty to waive any provisions of ‘the contract céﬁ:
or t?) make what is in effect a new contract between the p'artie% ES?J.'

An architect or engineer has no implied authority to make a .
contract with the contractors binding on his employer, or to vary or
depart f a concluded contract. His du'gy when supérv{sing a «con-
tract 153 see that it is faithfully fulfilled according tq its
| terms; but it may, of course; be varied by the parties themselves, or
by the aFchi;ect or engineer under specific authority given him in
tjhat behalf; whether undex; the express terms of the building contract,

as in the case of varﬁt‘lons\cl ause,' or on direct instructions from

=

the employer (581,
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3.2 THE QUANTUM OF CLAIM DISPUTES ‘ o '

Assuming the contractor has recognized a claim situation, and

has‘ complied with all appropriate contractual pkvisions, he must then

determine the duantum of his claim. In order to do this, he mst

first determine'the increase in costs flowing from the claim situ-
ation. \

if the contractor's claim is valid, he should receive an r
amount which will n_lake his position as sound as mon€y can provide.g
In practical terms, the damages suffered by a contractor will be the
difference be tween thé actual co‘st‘ of the operation and what it would
havé cost to perform the same operation had there been no alteration.

l;br example, if the ;'lteration is simply the instruction to
exchange all windows from single pane to double pane, the difference
between the actual cost and projected cost can be read;ly determined,
afsuming the revised windows are immediately available and the change
wéns ofdered in a timely fashion. However, the situation would-change
if the originally specified windows were already on the site, had
been partially insta]led and if t'he revised windpws had to be manu-
factured. The effect of this appa;'enﬂy simp# change might be a

" three month delay of the work. Similarly, the contractor’s damages

 would be increased b;y the cost of di sm&ﬁ’tH ng preyiously installed

windows, the cost of returning them to the supplier; possible cancel-
lation poenalties, the cost df tenxiorary windows, the increased cost

of interior finishing and finally; %m net increase in the contrac-

" tor's overall cost flowing from a three mnth delay in completion.

gt ot L




|

This latter refe;'ence would include increased overhead, extended
duration of temporary heating, possible escalatidnvof labour rates,
and other similar factors. The damages could be even larger \f the
« awner insisted upon an acce1erated' programi after the new windows
were received, in order to make up for lost time E47J;
. This example demonstrates three basic principles underlying. tlfe
quantum of claims: - o o
a- The total cost of a change is a‘s much governed bygits cir-
cumstances as it is governed by the nature of the change

-~

itself; : . ' : ;

[} + ¢

b- Contractors should got"aqcept full and final compensation

g h .f'qr change,s;ugti 1 they have determined the total impact-®f .the
- change; ( ‘ | .

C ‘ . » \

¢~ The determingtion ofjﬁpact costs can only be made if the

contrac}or has good cost and progress .records.

Each of these three principles can be examined iy'elation to \\(
. ' - » ;

r . g
the example gi verm: . . —

'
-

3~ If the or;der to change the windmsl ha'd been received prior
to i:hg sfngle pane windows being\man‘ufactured :the extra cost V
- would be insignificant, nag;ely. the-di fference 1)\ the pgréha;e
price. However, if the decigion is delayed and the change
order issued at a later period, thg gi fferential or extra cost
- would .be_ 1ncreased; and would 1ncw&é co‘s'ts arising fromithe

impact of the changé on other speg'l fic operations and on _thg
. & " . ' P ) .

-
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project as a whole. This reveals p«,ﬁ;, subsidiary points:

w 1.°. The inportance of analyzing e\cery change order or
drawing revision 1nmed1ate1y upon its receipt. It
is-abvious that, if the change in the window specif-
ication had been ordered in time by the owner,.and

s : ' the delay reSulted from the contraactor's oversight,

the latter would have no claim for impact costs. .

2. .The possible irﬁpa;t effect of every change must be
measured against a properly prepareﬂ and current Jjob
schedule. Without such schedule analysis, the impact

effect of changes can be easily overlooked.

4

b- The second p\:inciﬂle was that the contractor should not '
accept a sp;ci-fic sum as full and final compensation for a l

. :change until <tt;e to,t%ﬁ impact of the change has been determined.

Of course,.'this is not tt; sgy th&t changes should nolt be sat-

tled as they arise. All claips should be settléd, if possible,

during the project. On the other hand, if the contractor can-
not establish the u]timate impact of such a 'chang?a'prior to
determining the direct cost of the change, he must reserve hi%

righ‘t to claim the impact costs subsequently, or risk losing s - 1-

-
o

. . them. i .ot 4 to

A two-stage settlement is regpmuanded. The direct cqsts _ ' \

should, be settled as soon as possible afthr receipt of the ' o

) change order. the’ 1npact costs should be settled at the end of

- EN
- -
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< the :]ob when they may be detemﬁned with a reasonable ¢egree .
.

L7 0 of accuracy. -Obviously, such a two-stage settlement may not

¢
y always be essential. If it is clear that'a char?gez’"\hjjl‘ have

" no Jmpact effects, settlement can be immedi ate Howevew, only

‘ careful consideratiéri of each 6han by the contractor will

s

~sl~\ow this. Owners and architects are generany not in favour
‘ of two-stage settlements. This ‘reluctance cah Joniy be com
' * batted with pmper1y presented schedule analysis. Ip some cir-
. cunstances, good schedule anﬂysis may ‘be sufﬁ cient to deter-
4 mine.inpact costs as well; however, this would be the excep-
= tion rather than fhe rule. - Where a contractor is relying on
the‘two—lstange_( seti\:\lenglnt\process, he must be careful to ensure
that the bmgr understapde" his® intention. '
’ . " \

" ¢t-_As a.natural ‘tonsequence of the tHo-stage settlemnt pro--

cess, ‘the contractor's records must be sufficiently detailed in

[ ~
%

¢ order that he can prove ‘impact costs after the job is com- -
-pleted. If job records are inadequate, the contractor may be

advised to settle all costs, including 1mpact cos‘t? on an
»

estimated basis..

L *

| #Wnile there are other reasons for maintaining good cost and pro-
gress reports, they are essenti aJ for the determination of imaet

- costs Good refcords are the basic togls of the contractar S daﬂy
work in plarming and controning the progress of the proje& v}ﬁ

thernme, they are indispensib]e to ﬂ@ sybstantiation of any cTaim K




which.could not be settled during the, job, espewc'lglly breach of con-

tract claims. Chances of success are remote in arbi tri,tion or court
proceedings {f the.contractor does not haaye good cost and pf‘ogress
reports, | ' ) .
Fiua} 1y, good records are ne..oes‘sary to t‘he general contractor
in order to protectl his position vis-a-vis su'b-contractors; If one
accepts the principle of an impact or ripple effect resylting froma
a'g'fven change, one must accept. the concl usfon that these effects may
extend to the cost's_ and p;'pq';'ess’of ﬂ#;gongactors. If, for example,
a plastering sub-contractor i{s delayed, this will almost inevitably I
affect the work of the electrical sub-contractor, thereby intreasing
his costs. ‘
' There may be some question as to the liability of the genera]
Ik | contractor towards his sub-contractor. It is submitted, that the
g general contractor cou]dt be held responsible by sub-contractors for
'damag%s suffered by them, even though the damages were not the direct
fault of the" general contractor, but resulted from changes orig-
inating um the owner. If this view is correct, i'.he genera] con-
tractor must be g’areful to include in his computation of 1mpact
. - costs the cost increasg; of sub-contractors who may be affected by
| the e;uner 's change. In practice. usfng the preyious example, when the
g?@r contractor negotiates with the avmer compensation for the win--
‘dow changes, he should be careful to assess the possibility of
increased costs of the sub-contractors@gerfomﬁng plasterjng. painting

and electrica'l mrk. Tnis estimate mst be based on the extent to
) ~

» ,/
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which the sub-contractors may suffer damages attributable to the non-

availability of'the windows. and tﬁé three month deuv.

Of course, sub-contractors must pmve their damages to'the
general contractor'before the latter will incorporate them in his
presentation. ‘ Never;che]ess', the gene)%l contractor must keep track
of his sub-contractor's activities, at teast in a general way, so

that he may discussYand analyse the sub-contractor s claims both

' pr'ior to, and during discussion with the owner. As a measure Qf

caution, the general contractor should not finalize his olaiam vﬂth

‘thé owner or architect until he ‘has reached a clear undérstanding «

2
with all’his sub-contractors. 2

As mentioned earHer. the basic measure of damages is the dif-
ference between what a project actually cost and what it would have '
cost without the changes made. The general contractor, of course, is
in the same positi.or; towards the owner as sué»-\contractors are towards

him./mé general contractor must prove \that he has suffered damages.

:‘ﬂithout proper records, it is difficult,\if not impossible, to prove

damages. It must be enphasfzed that courts and arbitration boards

‘will not award additional compensation unless the contractor can

prove he suffered damages, even if the claim is accepted in principle.
Basically, to obtain additional compensation, ;he‘contqractor must'
§atisfy two tests:

a- He must have a valid é]aim; and

L
b~ 'He must prové”'that he suffered damages.

The validity of the‘\claimﬁﬂll depend upon the facts: of the

- ‘ .
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situation as they can be related to the tanguage of the-contract.
The quantum of the claim will Hepend __i:pon the availahility and |
quality of 'the contractor's records. One dees no; wish to overstate
the case; the law does not \requfre the amount to be proven with
mathematical accuracy; which \wﬂl frequently be impossible. However,
the contractor must offer reasonable evidence of the damages suf--

fered, '

3.3  CONSTRUCTION RECORDS

i . P
Cmstruction costs are governed by ‘the absolute value and the
inter-relationship of three elements: .7
1. Resources and their utﬂizaﬂon;‘ K : | \

-~

2. . The duration of various operations;
s

N 3. The sequence of individual operations and the total project.

v

To be useful generaﬂy and particularly for claim purposes, con-

struct'lon records must provide the following information: - ‘
a- Information as to resource utilizatton, including labour,
equipment and material. Records-must contain {nformation both
as to the quantum and the allocation of resources. Where con-
. tractors depend on dai 1y time cards to gather and c1ass‘1 fy this

information, they mys$ be certain that a1l relevant operations
' ’ ’ )

are properly identified;
!

b- The duration of an operation will be determined by the rate
RN .
NN
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° of progress “and éhe resources employed. ‘While details with * _ ?

-,

respect_to res‘ource utilizatton aré usually recorded in daily
o time sheets, production rates and details of the work executeci *
daily must be recorded on daily job 1o§s and in the super- ’
| intendent's diary. These records may be the contractor's . -
- " most importaht soﬁrces of information, both with respect to .

, job supervision, and in the preparation of.claims; & v ¥

AN

c- The timing or sequence of operations refers to the rdlative
. S

position of individual operations on a time scale schedule, and

their inter-dependence with other operations. This information
‘ : . 1is best collected on a detailed progress chart or time scale

N schedule.

| 2 In addition to the foregoing recordswhich are essential for all

_construction projects, the following records may be useful for the /
pares‘entation of claims: " ‘ '

e

a?\vlnu'tes of job sit;e'nieetings;

b- Correspondence between the parties. Contractors are

naturally-reluctant to write letters. However, it must be -
s remembered that aunet;; particularly goyernmental authorities,
are far less reluctant to do s’.o.' Nith some owners, it is a
passion. In order to prop,erly‘ prﬁotect his p;:sj tion, the con-"
tractor must overcome his feluctance to writing letters and he :

N

N S
must erfSure that in the event of any dispute, the owner's is _

\ Mot the only available writtgp version;.
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c- Internal memoranda; ‘ N

d- Delivery reports of permanent material; A

e- Daily force reports’ of sub-corftractors; , -

f- Photographs; - o

P g~ Inspector's reports; ) »
" - Survey notes.
&
/ Thé contr&ctor's chances of success with a claim dispute are

greatly enhanced if the above records ar:e kept and if they are co-

ordinated throughout the project c471. -

LY

o
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3.4 STRUCTURING OF A FORMAL CLAIM

R There is no' right way to put a claim together. (‘Mention has been
made earlier to the Tikes or dislikes of various Mem, which if
they are known, must always be heeded. Some public authorities, such
as the Ministry of Transport in Ontario and in Quebec, have stated in
more® than one public statement the way they like to have claims pre-.
pared. What is of interest is that, although both departments deal |
wi th identical products, namely they bqth build roads (or hjghvm‘ls),
one department likes to have the claims quantified pursuant to the '
objective method, while the other gaes to the extreme in subject-
'1v1;y and audits all claims. |

o

1t would be foolhardy to disregard their expressed standards
« and accordingly, when dealing with those departments, the right way
is. their way.' Outside of these two bogies; there are no other

Canadian right ways and most claims may be treated in accordance vrltﬂ‘




their individual strength and/or weaknesses.
There are 1aw‘yerS who have prepared a considerable number of

claims and have settled on a specific fomlat which they believe to

‘be the only successful one. Generally, however, claims tend to

»

assume the characteristics of the people responsible for their pre-
paration. There are nevertheless some basic guidelines wh¥ch are
important to remember.

The U.S. Court of Claims normally requires contractors to

';;;'ove the fpllowing three points:

1. Entitlement (or Tiability);

2. Causation (which is the connection between cause and effect);

3. Effect (or the quantum of cdamages).'

It 1s submi tted that these three parts are essential elements in
any claim. A1 though the quantification of dama s has been dealt with
at length in a previgus Section, it will be referred to again as much

as is considered essential for a better undérstanding.

it
\
3.4.1 Entitlement %% ja;
Contractors' entitlement to additionkl compensation flows from
the governing tenns of their contract. In gqneraI ‘ the reasons for .

such an ent1 tlement may be subdiyided 1nto three broad sections.

!

a- extra or modi ﬂed work !

b- changed donditions p ‘ \
\

c-

breaches of contract by the owner.

Notwi thstanding the re}/ons however, contractors' \ﬂ tlement
¥
\

-
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_ depends on: ] ) X A
i) enabling contractual terms |

11) supportive fact pattern,

3.4.2 Causation

s . -

Sometimes, 1t 1s easy enough to find reasons for entitlement, .

7/

especially since the invention of the "fast track" method of c'Org-
tracting any contractor engaged on those Jobs has an automatic reason
handed to himon a sﬂver platter by the owner, pamely the delays in

L

suppiying drawings and requ'l red information.

¢ - (A word of caution to those contractors who sign a contract Q*
< excu]pating the owner from Habi Tity in case of ovmer-caused de]ay
——_  their gnti tlement is not automatic, neverthelessg usu.‘my support—

" - et Te b
; Unfortunately, these reasons may not necessarily have caused

' the damages, or aﬂ of the dnmages Intervening labour strikes will
often give badly needed bnathing t1me to designers wﬂthout 1nvoking
/the owner's financial responsdbility.

The burden to establish the Tink betuegri the cause and the

effect 1s very strict and is often very difficult {f not impossible. .

Although it is a well-established legal principle (according to
Mr. Justice Davis) that: '

<

"such.an impossibility cannot relieve the wrongdoer, of

the necessity of paying damaées for his breach of con=

<

tract and t{1at;5m the other hand; the tribunal to est-

> O

- o
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. "Jury verdict" decisions, seldom come close to making t

information concerning the reasors for the loss.

~ imate them, whether jury or Judge; must under su

- cumstances do the best it can and in its conclusion,

will not be set aside even if the amounfngf the

s a matter of guess work."

i
c1r-;

rdVéi

' Unfortunate1y. these guesses, or as referred to hefore as ‘the

whole. It is safe to state, therefore, that it is not

the contractor

enough to

dstablish that the contractor has lost money; he must also show the

connection between his losses and the reasons giving er

addi t1 onal compensation.

«

o

~ 3.4.3 The Damages .

titlement to.

Once the connecting 1ink has been established, ti

must do the best he can to establish the quaqtum of the damages, which

he may do pursuant to any of the methods mentioned in

Sections. It is perhaps unorthodox, but most claims“tpnsultants’, when

called upon to evaluate a claim position of a particu]?r contractor,

e contractor

he previous

would prefer to start with the contractor s cost state nt.

It is beleived that the causation, i.e., wthe connecting link,

1s often easier to establish backwards, namely by establishing the

areas (or operations) and the time frame where the contractor Yost

money and ‘then to ook for the reasons. One passing comment, the

contractor's project manager is usually the most unreld

able source of

Although it is recognized that as long as.the claim contains the

‘y
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N '

I 9 3
¥ o 2t “t‘{( } > i . W, & [N 4 19

//

v GIE e Pt * > [
A N ) TR i ?
AR AR AR X i O AL T I &

.



above three sect1ons; namely: the entitlement, the connecting link

and the quantum, that shou~1d be sufficient to prove a claim. It was
learned, through experience, that it 1s beneficial to structure these
ftems in a predetennined sequence not from the point of view of those-
who are familiar with the job, but to help those who know nothing

about the project-but who are usually the ones making the final

-

-evaluation. ‘ )

DN

During the last—four years, claims consultants have probably e

"~ evaluated as many claims on behalf of owners as they haye prepared

for submission by contractors. Hence, the importance of having the
claim properly structure& has been recognized ' )

This structuring may not add anything tp the value of the
claim, but it will rigduce the time required by the uninitiated to
understand the claim. Contractors should not underestimate the imps
ortance of the time limitation mposed by owners who are - already
upset by having to.bother with a claim in the first 1nstance

It is submitted that, if a claim presentation does not clearly
state the contractor's contentigns within the first 10 to 15 pages,
the contractor is risking the possihility that its claim may never be
-read by ﬁe perkon with authority to settle. Some of his subordinates
may go through tt, but whether they change their existing prejudices
*will remain to be seen. {

Taking this self-imposed time Hmitation into consideration a

claim should contain the following sections:

a~- Sumnary. which should describe the job in a few paragraphs,

e

v




should state the contractor's complaints and ensuing conten-

tions regarding entitlement.

b~ Statement of facts, which should givegthe chronology of t}\e
Jjob in b';ief, almost punch 1ist form. “sThis history may either
be consecutive or broken down by the h‘eads of claims, depending
on the type of claims the contractor is submitting and the
.1mpression he wants to convey. A word of caution, thé state-;
ment of faths should be factual anc’i\ should contain no opiniBn

I
‘ or conclusions. ' ’

c- Contractor's contentions (or 'arguments)”; which is intended

to set out Iioth the reasons for tt)\e entitiement and tp provide
the 1ink to the d:;&g

es.” This section, as is indicated by ith

- ti tle,’is argumentative” and in this, the contractor may give to
N it the most favourable interpretation oi\the f (asllong as
. .1t does not 1ead to distortion of the facts)’ﬁﬁs section
should be broken down 1nto heads of claims depending on the case
. thg contractor is trying to make. Next to section "a! o this

is the most important sectior; and should be prepared with great

N
;

1 B ?osting rationale.‘which -'ls: the secttion dealing with the

care,

t

quantification of the damages. This section should be self-
sufﬁcient, namely that, the. un1n1 tiated, after having’accepted
o . " el

the contractor s enti t]ement. shou'ld be able to eva]uate the

correspo\nding additional ‘compensation owing to the contractor.

- \ ~
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Although this section need not contain all back-up docﬁ-
ments, it must refer to the source from where the employed
figures originate. It ,1'::: submitted that inadequate calcul-
ations of damages cost more money to contractor:5 than strict

interpretation of contracts.

~

e~ Visual aids and/or exhibits: thg title,is self-evident.
Contractors should remember that a pit¢ture is worth a thousand °
words. Graphical presentatiorls, particularly in delay and .
acceleration claims are both benefi cialo and often essential,. as
it has been described in the pre\;ious section,

Sometimes’it is useful to include in this section letters
and/or minutes of meetings which have particularly grea-t‘—sig-
nificance to the contractor' s case, It is seldom necessary,
however, to attach all back-up material referred to in the .

IXs

Statement of Fact. . . - -

In certain claims prepared by specialists, t!i_er"é' 1§‘,u'sﬁa11y one— -

additional ‘section containing the relevant excérptfs. fmn; the various

contract documents. Although this is often handy, at times it may

backfire if sections considered relevant by the owner are excluded C491.
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o ©" CHAPTER 4 ]
" ANALYSIS OF CLAIM DISPUTES IN THE CONSTRUCTION INDUSTRY

*
‘ o

7 ¢
-

THE HEART OF THE DISPUTES S

4.1

\

It°is fair to say that the foﬂoning are t)%e problems at the
heart of major monetary disputes particu]arly vnth respect to major

civil engineering projects, with the problems which can lead o dis-

~putes of great magm‘ytude; for exgmple, sub-soil conditions, delays,

v

N [}

acceleration and other impact costs.
In an ongoing relationship whjre the contract between the parti,es

does not reﬂect the -basic realities, or is heavily biased in favour

~

otone party, there 1s T ttle chance that the relationship will be a Q
happy- one, By and large, construction contracts are not negotiated, )

they are imposed. oContﬂractors as a graup haye, fdoﬁshl‘y accepted this

’impos’ftion. A1l too frequently, the contracts do not make sense and,
F ol

‘as a result, if the project goes reasonab]y weﬂ the owner pays more
than he should,

?

if the project goes “badly, the contractor syffers a

~
heavy loss and” recriminations cl aims and Tawsuits follow C481.
4, ll.hl Contractual Language and Owneg'g Information

The c1assic example 1s the contractual 1anQuage Between the owner 2 ‘

agd'imﬁ“ mral contractor dealing with soil conditions. ‘One apprec-
] o

1ates %h tvﬂnges are being made in this area, for example, in the

Goverument_ of Canada contracts. In any event, the classic civil

engineering eoﬁtraot, frequently prepared by consulting engineers,

-~
-

, -




still provides that the owner disclaim all respodsib{lity for infor-
mation given to the general .co[\gractpﬁ, that the geheral contractor
acknowledges to have visited the Sjte and to have made all tests as
might be necessary, and that a’l'l res:éonsibﬁity for unanti éjp'ated

Sub- soﬂ condi tions faHs on the general contractor This type of
clause is preposterous and.has led to gneat bi ttemess. It is called -

“,preposterous“ ‘far the following reasonsa._, s v

v <

a- -On mﬁs‘f civil engineering prpjects, the owner and/or con-,
sulting engineers have had ample.time during the concé'ption,and
planning phase to conduct thorough"stud‘ies of the site. They
may not have done so, but they shoulg,hm._)' Cog{traeto.rs) , ::aﬂed
_to tender, must do so within a time frame wich makes such a
proper examination impossible. In anyv ’évent, it is ri'di‘culous

L

[
to suggest, as most contracts do, that each general contractor

o

| proposing to b‘i'd,’gar}y out parallel tests, since ¥n any case, -&
the co:t will be built into the p':"ice. As a réysq;.t, the ‘
general contractor relies on the owner's 1nfo.nna.t‘1on. aﬁthough !

' con‘tractuﬂ ly he cannot’ do so and builds a substantial con- ,

tingency factor tnto his pri ce. If the job goes smootrﬂy, he

makes a handsome profit; 1f not, he takes ‘_beating. Either

\

way, one party loses. , : .

b- Logicany, this 1s an area which shouldCPfaH within the res-

.ponsib"nity of‘ the consu]ting engineers, since sub-soi'l con-

\
ditions are a fundamental'part of the design funct1on. In fact, j

o i

-
b




S in order to breparé“a design:/ew;en in a preliminary way, the
o : * consulting 'engineers must have assessed the sub-soil conditions.

M

. However, tlje generil coyitraCt is usually prepared as though

s this had nﬁver lbappened‘ maybe 1t hasn' t. but it shoum have.

-

p actual suh-soﬂ copditions were knom at the time of

» the owner would pay the cost of di fﬂ\cu’lt conditions.

x

. . < : .- s 1o . " . I ‘ . '
L ol 412 Court Decisions B S '

t -

c. S / The courts, in a ser1es of: ﬂcisions have maintained the
dity of the disc1a1mer e‘lauses, thereby giving ’chem ar; aura of .

/Faot that, in the’ indus try as a whole, they are: caﬂed weasel -

cf/gstas“ . - « o X . ¢
t \ e \ Y ) ’
®. - “4.1.3 - ggxcuu % o

A Y A sgcond contractual provision vmich can haye extreme con-
Nt o Y

v fseqnences and uh1cn 1s” frequently drafted in an um;ealistic wnv, {s the

the event of de]ays beyond hfs control but cannot cl aim damages,

- ¥

/véspectabi th. The true sitdation is better reflected upon in the v

: . controls ;HOre frequently, he 1$ entiﬁ%d to an extension of time in " »

€

5 (.

Y
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» most unsatisfactory Fform of compensation. Infrequently, ei ther Q
beca).use of sloppy drafting. or in the case of a more reaHstic owner,

a claim for damages may be made in addition to an extension of time.

. «~  Although people in the industry have long known that.thé im-

- p;‘c?t eosts arising -frqm delays could be enormous, it is only recent‘ly

" that techniques have been developed'to segr:egate impact costs. This
has Ted to a number of large claims and some bitterly contested

. Htigat{on. ;fe!mably. 'ehe presence of onerous and unreasonable

- delay clauses has led to the presence of a large cont'lngency !

factor in most bids, paid mnecessarﬂy by the owner’1f the project .-

- gpes well and -probably insufﬁcient to compensate the general con- = 1

trachr tf it goes vbadly: for reasons beyond his control.
- [ . ) '44? A |
. . 4:1.4 Cosﬁ‘Escalat'lon ‘

’, ‘ A third contYactual pr;ov1sion which, in fhe writer¥s opinion,
‘" has been unrealistic for many'years and has led to many problems, is
' \ - . the f luv\\td srecognize cost escalation by contract. Particﬁaﬂy _ '
no, in the field of labour costs where, at Teast in ‘the Province of

Quebec, the authority of government {is supreme, it.makes no sense to

 force the general contrac&r to bear such unanticipated cost |

. 1ncreases. Thg ’esult Jin a situation such as occurred in "Quebec .
only this . year, ig@that owners either’ pay the increase, a] though not ,

contractual]y bound to do s0, or refiise to pay { t, thereby creating

resentmerk and financial hnrdship. Therefore. more censideraﬂon U

.

. ' -should be given to an al'location of cost escalation. o R
. ¢ . . 3 -
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4.2 EXAMINING THE DELAY AND ACCELERATION ‘-
-~- CLAIMS _ \
Delays, in géneral; may be divided into three categories as
" follows: \ ! | e ’
4,2,1 Compensable Delays '
. | Compensable delays are those for which the contractor is

entitled both to exterision and financial compensation. Such delays,

in general, are }associ ated with changed cofiditions, extra work and

- Wntraét by the owner. The usual breaches normally en-
o~ countered on construction jobs ardk .

a- Failure to give possession of the site to the contractor in

a timely. manner;
,\ ) C

b- Delay in fumis;l';ing drawings or other necessary instructfons{

o late delivery of owner-furnished materials, etcis

o i . 1
. 822 Excusable Delays D
Excusable delays are usually thosé arising from r;aisesj;vhich we}’

> both unforeseen and beyond the control of either party. In such cips.!
cumstancas both parties will suffer, perhaps one party more than the

pther, but neither will escape unless there is a {peciﬂc provision

in fpe contract to that effect. Suct causes are acts of God, strikes, -

© unusual weather conditions, etc. In cases.of e)'ccusabla delays; con-

-

tractors dre usually entitled to extension(s) of time, " *

‘ m Non-Excusaple Delays - co
These are del;ys which could have been i)revented by the con-
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tractor by being better organized and those result‘ﬁlg fvom situations
normally considered a standard risk of coﬂtracting, such as norma1
weather delays, 1nsufﬁc1ency of skilJed labour. etc.

-

_One word of- caution, however: the law governing the relations

between contracting parties is the comtract itself, ,Actor.dingly,_ L

generalizations based on one contract should not be applied to
ahother and contractors should be very hesitant in making assump- .
tions as to the kind of treatment they ought to receive from owners
/ if their assumptions are based on contracts having different terms, .
or based on different fact patterns. . .

This is not intended to set out the uossibie 1ega'1'5basis for
remedies under the yarious contractual terms. A'lthough spme of the.
principles whitch it advocates are those usuaﬂy fo'llowed by the
trjbunals having juﬁsdiction, nevertheless these grinci p]es‘ are not
put forward here as legal doctrines; they are aduahced as logical con-
tentions based .on equity. ;’ - .

- Additionally, this" is r'es}:ricted to the detemmination of ehmv-
alent extension(s) oi‘time without relatio,n_lton duantum of damages, ' ‘
although usually the two remedies are CIogely related !:-593. o

“'Popular beliefs to the contrary, - there are no delay claim. A 7
delay is nt;tra cause giving rise to a claiﬂ);: 1t is an effect resu]ting
from other causes, for example, the owner's failure to supnly 1nfor- ‘
mation, drawings or materfal in a timely or propgr manner, Delays fmay

also be caused by 1ncreased quantities. extra work, or wor'k which. must

be executed to more exacting speciﬁcations than’ those contrqctec{ for. *

, P
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:', . "acceleraﬂ on";

\

§

Delays may be caused by unanticipated soil conditions, or-by the °
owr?Er"c suspension‘ of a portion or the whole of the work. . Failure to
provide the site, 1nterfemnce_fy the owner in the contractor's
operation, or the tatrdineés of other prime contractors nqy also
resylt in delays. -
Delays are the vistble expression of the los;es in product-
ivity suffered by the contractor when his planned and orderly
j' execution is interfered with. As a general rule, any factor which
givés rise to a cla1m wﬂ] tend to reduce the contractor's produc-
' ttvtty and will t_end to de]ayatne execut'ion of the work., The costs to
the contractor ‘of such delays are .{npact costs. Tl
On another leve], delays will “t:sua'lly generate other delays. -If
one significant operat‘ion in a project is delayed. this may well .
| delay other operations or require operat'lons to be performed out of
sequence., The effect of working Qu‘t of sequence will be Towered
pmductivity r'esulting in addttional delays. Since these impact or
ripple effects are df FFicult to pregicf. particularly when they flow
from a multi tude of di fferent changes. the concept of the bzm-stage
settlement be;;omes extrer&ly 1nportantt ‘

LTS
Frequent]y, when they reaﬁze the extent of the delays which

4 o )'

they have caused,. ouners nm atteupt to inake up ar “buy back" some of
the time lost. .. This ‘buying back of time s gen&any referred to as
There is no concensus amongst lega,l authorities as to

Q. " '3\

wnether an accelerat1 on order is a change order or is a new contract.

&

Some insist \t;hat the owner-has no contractual right to order

. v .

. ' 2 [
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_acceleration, unless there is a specific text permitting him to do

so; under these circumstances, an acceleration order would be a
:‘cjs s an area where the contractor should fgl-

breach of contract.
Tow an absolute rule; no operation should be accelerated unless

there is a specific written order from the owner or architect. The

~ contractor should not be persuaded or intimidated into accelerating;

;uch persuasionj)wﬂ] rarely be a sufficient ground for a claim.

The effects of delays and acce]eratfod are similar; both tend

. yp reduce productivity. As a result, acceleration ftse]f tends to

c]'ﬁié' delays. Acceleration is normally achieved by working Tonger

hours and engaging additional resources, both of which tend to Tower

productivity and increase, the duration of an operation.é This 1s not

e

_ to say that an gperati on cannot be speedeckup;) however, it is almost

ingvitable that a certain portion of the‘g:,celération effort will be '

lost 1n“reduced productivity. These peculiarities of delays and
accelerated programnes have been demor?trated in extensive time-and-
motion studies. The results are not yet sufﬂciently broad that ;hey
can be gkraliy relied upon, contractors must still re1y on the
-,adequacy of their own 4ecords. However, 1. contractors are aware
that losses: of productivity are real and expensiye, their position
may be strengthened when they negotiate with the owner the increased

cost of changes c47J.

4.3 EXAMINING TIME-EXTENSION CLAUSES IN CONTRACIS -

How well do they protect the contractor? One should not

assume anything, it can be risky: v
N ¢

b} -
’

-
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"If in the contract, one finds the time 1imited within
) k)
which the builder is to do the work, that means, not

\~

only that he is ‘to do it within that time, but it means N
also that he is to have that time within which to do
it." 57 '

The above citation fv;om a §902 court decision may be looked

——

dpon today as a truism because most construction contracts now con-
tain extension-of-time clauses.\ It must be remembered, neveftheless,

that extension-of-time clauses are not usually all- encompassing and

moreover, are not always interpreted in an equitable manner. Many
contracting authorities still contend that, in the absence of
specific cqntractual language setting forth exéusabTe causes for
delay or faﬂuré to pérform,‘the‘ parties a&-e bound. by - the fonowiné

rule:

",If a party to a contract undertakes an igation pos~
sible to be perfomed, unless this is nende i sible
by the act of God, the Law or the other contracting :
party. Other unforeseen difficulties or causes beyond
the fault or negligence of the oblige (owner) will not

excuse him (contractor) from timely perfomfance,", €51 |

4.3.1 What Are Pendlties? o

Ve But what are the consequénces that contractors may be ‘f‘acing if -

they‘faﬂ to executé the contract on time? The answer to this. ques~

tion must be found within thé contract which govei-ns the particular

/

A
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project. Notwithstanding the different variations possible }n this
regard, however, it can be generally said that a contractor who has
failed to‘complete the project on time is 1iable for the damages
which the owner may have suffered as the result of such delnys; save
and except if (and to tﬁe extent) that the contractor is entitied to
extensfons of time. ‘

| This principle is clearly stated (although in the negative). in
‘Article 1072 of the Civil Code ;f the Province of Quebec:

“The debtor-is not liable to pay damages when the inexec~
ution of the obligationvis caused by %.fortuitous event,
or by frresistible force, without any'fault on his part,

unless he has obliged himself thereunto by\the speciél

\

terms of the contract."

Although the inclusion or omission of an extension-of-time
clause relates in the first instance to the contractor's 1iability
towards the owner for damages (1iquidated or special), the exact
language of such clauses usually sets the basis for additional com-

. pensation the contractor may be entitled to receive for delays -

resulting from the various causes enumerated therein.

' M

4
¥

4,3.2 " What Contracts- Say -
. Probably the two most frequently used contract forms in

Canada are the Federal Government's standard contract and the

Canadian, Construction Association contract (CCDG=12-74).

Article 15 of the federal contract simply gives the right to

x
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the ministgn to exieqd the time for completion of the work upon the
\appHcation of the contractor. | S

Article GC-8 of CCDC-12-74 gives the right to the architect to
extend the contract time for such reasenable time as; the archj tect
may decide, in case of: ' act or neglect of the owner, archi tect or
other contractor; or a stop—work order issued by a court or labour’
disputes fire, unusual delay by conmon carriers, unavoidable
'cas,ualt'les; or causes of any kind whatsoever beyondj the contractor's
control. : | .

Although the terms of these two contracts with/ regard to exten-
sion-of-time are tota1 ly different, neverthe]ess, théy seem to agree
on one point, which is' that the determination of sucr "reasonable
time" 1s left to the discretion of the owner, w1thout giving any dir-

ection as to how such discretion 1s exercised.

4.3.3 Time ggteng'lgl_'ts

\
)
|
|

It is beyond the'(y X ! - dis&hss the advantages
and disadvantages of variBtSggindufing i, or'whether schedules

in general are desirable or essential.

/ |

Tt shou]d Slflff‘lce to say that
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this Chapter is based on the assumption that the contractor has
either prepared a CPM at the outset of the contract, or has the neces-

sary information available to prepare one in retrospect [591.

4.3.4 Equivalent £xtension-of-Time Schedule

This is the single4p:st important tool that is needed to eval-
vate the extension-of-time owing tp cont;actors under, a specific con-
t;gct. Actually, the appropriate "equfva]ent extension-of-tirne"
schedule is the "as-planned" schedule adjusted to give effect to the
1nterrupt'ion in all respects. This is very se'ldom one scﬂule,
hwever. In fact, to be entire]y meaningful, such a schedule should
be prepared after the effect of any 1ﬁ/1;erruptionfbecon\es known. And
the family of s.chédu]es needed to evaluate approprﬁte time extension
may, therefore, be made up.of several pairs of schedules, namely, the
then current "as-pl,anned" schedule and the correqun’ding “equivalent
eitended-tim" schedule prepared pursuant to every ‘major inter- \
ruption, but at least subsequent to those which gave rise to changes
in sequence of operati’on or resource utilization.

stt be remembered that such an indiyidual extended duration
schedule must be prepared using the same resource utilization as the

' corresponding "as-pl anned“ schedule. Inuch a circumstance, the net

di fference between the respectiye completion dates projected by the
two schedules is the net effect of the tnterruption which is being
amined. ' .

The so-determined time difference, depending on the gg}vem{ng

terms of the contract; entitles the contractor to either e%fé‘nsion of
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time only, or extension-of-time and compensation; or conversely it -

represents the extent of the contractor’s liability for late com-
pletion c601.,

%

4.4 EXAMINING THE DIVORCE OF AUTHORITY  ° "
FROM RESPONSIBILITY '

i

In the traditional pattern, the source of authori ty on a major
construction project is the consulting en’gineer. or, in the case of a
building, the archi tec{t. That authority is exercised qpposite the
genera‘l contractor and his sub-contractors. What, if Any, is the
countervailing &agponsiﬁﬂity of the ;:onsulting engineer? , He has
fairly c]early defined responsibilities towards the owner,\by virtue
of the contract between them, frequently prepared by him. Tnere is
no cnntract bétween the consulting engineer and the general con-
tractor; the ne]ationship with suh-contractors is even 1ess formal.

Every contractor has his private horror stor{gs. where he con-
siders that the consul'dng engineer abused his authoﬁty* or acted
irresponsibly. This can arise in- two general ways .C481.

:a- Frequently, the cont;ract docume:‘\ts are prepared by the con-

sulting engineer for us;e by the owner. Those documents g?v?

the consuiting engineer clear author1ty with respect to the

design. |On the other hand'. they occasionally attempt to pass
to the general contractor at least a portion of the respon-

sibilit for the design.' . If the attempt is contractually

successful, it 1s easy to understand how problems arise.
\ . . pu

¢

"
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The following situation, presently in litigation, is

an example. A Quebec muniéipa]ity. wishing to install a large
collector sewer, and having carried out some pnelimﬂnrary des-
>ign work , .engaged‘a firm of cor{sulting engiqeem. Three.
methods of construction were considered, a horseshoe shaped
éoncrete structure,l prefabricated concrete pipe ar)d 1iner
p1ate. Abparent'ly, the consulting engineers had some concern

about the use of liner p'late and. prior to\awarding the con-

———

/7

tract," Opened direct communicati ons with the manufacturer The

manufacturer indicated that in its vqiew. no permanent supports

would be necessary. Although the consulting engineers appar-
ently remained unconvinced, the general contract was awarded
on the basis of the construction of a 1iner plate sewer. This

was done, and shortly l;efom the expiry of the five year war-
- .

_ranty provided by Article 1688 of the Quebec Civil Code, 2 col-

lapse occurred in a portion of the tunnel. It has never been
suggested that there was any defect in the actual conswruction
carried out by the client. Expert reports appear to indicate

*  that the collapse was the result of certain design features,

cogpled with unusual soil condi tions; which nobody anticipated.
The consul ting engineers now argue that 1f supports had

been placed 1n the tunnel, there would have been no coHapse.

,They point to a clause’ in the general contract and state that

the decision not to install supports was the re_sponsibﬂity of
the genera]l contractor. Accordi ngly, the consulting engineers

take the position that; opposite the mun‘lcﬁJath, the proB]éin

!
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' b- .It may be that the potential conflict, of interest for the.

& .

Aw
D

‘ easy " to envisage jurisd‘l;ctjonal problems emerging. o

“consu'ﬂ:ing eng'lneer will be eliminated. It sho.ufd dfsappeareif'

the group performing the des'i'gn function has no direct authority '
over: the construction work. wm such a separation loccar in

pract‘ice? If it does occur, will other prqblems ar'ise?

-4y -

]

c- Who wﬂ‘l have di rect authority over ‘the contractors? thess

such authority Hes only 1n the construct'lon manager, it 1s

N ’

d- Suppose the contractor is having problems with the flow of
design data and drawings Can he -deal dirﬁcﬂy with' the design
group? Must he address himself to the project manager, who v
wil] have authority over tg\e design group? Must e dea] with

the construction manager, and, i £ S0, does the. construction

manager deal di recﬂy with the design group,.or must he act

* through the project manager? From the contracts which have been

‘ develop. ,Ho«eve‘r, 1t is extreme]y easy to imagine an 1ncreas-

examined it is 1mpossib1e to determine how this process wﬂl ) °

~ingly compIex ‘chain of authority and confnun'lc‘atilons, resu1t1n.g .
in the diffusion of decis1on making and considerable loss of

time. It is suspected that the project manager may occupy a »

role analogous to a new level of government, such as the Montreal. '
Urban Community. It is d1ff1cu1t to see any advantages in that. ’,\
It is understood that the project’management coficept has been

used at Mirabel International Airport. 'Construction claims

i oAbt ire e hasad S b St wg
w DY N




based on endless delays in obtaining 1nformat1on and decisions' )

f
are conpounded by a paralysis in decis1on mak'lng such as |

P ‘ ”during the construq’don of Mirabel At rpo;‘t .- : ;

fa ‘ I

L4

- In the 'des1gq and bui1d" 1tuat10n. Harry Truman's prinqiple
"The buck, stops here" is appHcab]e. That principle has less appli-

_s:at'!on whene/a consulting engineer is {nterpdsed beﬁveéh the ovmer—‘ ' l
and the builder. 'It is anticipated.that there may be an even '

3 greaier dilution whé\\*e new 1evels'of consultahts and‘super 150;'5
_appear, each of whém may seek to avoi‘d fihancial responsibﬂity
Consu'ltants and professionals general'ly, including lawyers, put other
people's money on the 'line The only real quest1on is whether it wﬂ'l I K

2 S

be the owner's money or the contractor's, :@ . T .

r

Coa . 4.8 EXAMINING A CLAIH DISPUTE SITUATION : AR T
D / !

o

The examinat'l on deals with those claims which’ cannot be settled

thmugh_pemona]—mtewem—tenj&nd—which are destined to go all the wa,y,

and, at times, can‘only be resolved before a formal tribuna'l
| The 'following story is credited to a well- known American C'I'aim ’
“lawyer: A g - A
"We were called in not long ago on a case 1n’vo1v1hg a
quémmrit-:cbntracting 0fficer who was.very sympathef:ic .
to the‘problems and losse§ ‘experienced by our c11ent; |

thg contractor, yet refused to negotiate for settlerge\nt.\‘_\,“

—

" A1l attempts had failed and thelcontractor was at a Toss
to understand the reasons until finally he was told by 'y .




“frivolous,.gives an excellent definition of the

hierarchy of the owner : , -

- formal letter. This informality cannot be maintained, however, when

stand why [ have to: pay you two million do lars"."-

re

“This, statement, which, at the face of it,

even appear o

A Y

for having to make a fonnal claim, namely, when the owner's agent

(e g. archltect/engineer) 1n charge of the job has no authority to
negotiate a settlement ,

By accepting this® criterlon one nrlght as well enlarge upon it,
by stat'lng that the larger the face value of a claim, the greater is
the necess.ity for a formal claim, if for no other reason that the

bigger .the amount is, the higher one must reath with it in the

'

.

A claim which can be settled between individuals eQually fam-' B o

1

1l1ar with the job may never have to exceed the boundarles of a semi-

the negotiators on efther side are one or more tiers removed from the
Job. bt ‘

v ! ‘ . ' ’ ~
Another-compelling-reason must also be mentioned, howeyer,

N -

namely, when the dispute has reached the stage of polarization due to’

. personallty conflict beb«een the resldent representatives of the

parties. This is particularly true, 11’ and when a claim has already

‘ been refused on a lower level. In fact, claims whlch could have been

‘ settled am‘lcably may end up 1n court, simply because of an’ initial

positlon taken by the owner' s project manager.

st frequent reason .




A“go]den rule to remember, in claim's ‘negotiat‘ion. is one’,

should never: push his opppnents‘into 'an 1 rreéocab'le position, emeys'
stop before al1 the bridges have heen bumt Some authorities 1n
claim negotiations believe that claims prepared for' nego’d ation may
have to be put tegether wi th 'greater care and that the standard of
proof {s’ more. rigorous in negotiation ‘than in litigation, simply
because of the possible po’lari zation of opinions £491. A

3

4.9 SUMMARY AND AhALYSIS'CONCLUSION

The foregoing analysis concludes that claims are here to stay
and nei ther canbthey be prevented nor should they be prevented
However, the construction 1ndustry can cope with claims.as explained

in the fo‘l]awing Chapter. .




= . CHAPTER 5 -~ E
" .
HOM DOES THE CONSTRUCTIW INDUSTRY COPE HITH "CLAIM DISPUTES?

’ C
-+ INTRODUCTION™ o \ )

' COnst'ruct'lon disputes shoeld be resolved as soon as they sur-
face and should not be allowed te® mature & be fuli fledged c1a1ms.
cOnstructi on disputes can be compared to wine, the 1onger they are
aHowed to fennent the more expensive they wil11 get. But this 13
where the comparison usually ends. Wines will gain in v_a‘lue!with age
but disputes are seldom-of such v/intage and although disputes will

“also cost more ﬁith/age. they will usually yield less and less. in ’

4

' -
retum; . > N

L 4

The emphasis has been, throughout this paper, to point out that

_ claims shotld not be- Tooked upon as the cure-all for/the problems one

. may encounter during a construction project. C'l/im(a‘\re not an end in

4

themselves and often are not even a means’ to the end, because claims

frequently T8ad to shattered dreams and bitter memories. B

\S

job site and contractors often face the necessity of preparing written

Unfortunate]y, however, not all disputes can be settled on the

claims t47:l. But eyen then a contractor who knows the owner (an’
usually custom-make his presentation to suit the circumstances taking
the likes and :disers of the opponent into cons1derat'lon: . Suc-

" ceeding with a claim aéainst‘ some owhers may sometines‘ depend more -

often on*"whom you imow"o on the owner's staff and not on "how your

>

~
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" claim is prepaned“ . - - .

.~ .
, V

-

§.i' CLAIM PREVENTION. \ ; ]
If one accepts the {gi-égding causes and defini tion of clains,
it must-be readily apparent why ideal job conditions are the pre-
requésites of claim.prevention. None of the mentioned caus,es‘. should
* be allowed to develop, which 1s mom.n'often_ a utopiar‘r‘dreqm thana ., _..
practical goal.” - . \\\L ” ‘ ., ” .\
. * Moreover, the elimination of those causésvmy t;e very'%x'bensive.
a. g. sufficiently exhaustive subsurface investigation to pr-eclude
' unanticipated soi1 conditions may be both 1mpractical and unjustifiably -
cost]y, or a rigid adherence to the origiml design may prevent the
owner from taking a‘&vantagé of a better or more economical solution = .’
which e‘mrged after the contract award. .
’ If these variations-are so common, why could not the ownerpro-
vide for such's probability within the contract? 4 He can and he does,
‘at t_imes, with the 1ns%rtion of the so-called g:fculpatory -or f'wease]” ’
clause, a solution just as disreputable as some of the claims sub-
tted by unscrﬁpu]ous contractors. More generally, however, con-
tracts contain genuine .f'ch‘anged conditions". and _'fextra Nbrkf'

clauseqh Should not these be sufficlent t ‘nrevent claims? : E
‘ First, a request for additional compersation submitted pur— /

suant to ei ther the changed conditions or the extra work chuses is a
claim according to the definition suggested. - Moreover, the majoﬁty

of c]aims-ar'lse from the interpretation and application of these

e

. \ .
clauses, not from their absence £41. - ~




.5.1.1 Owner's View

» . =" " From the o\m’!r s pint of .vid, 1; means getting the most value
. while preventing the cost from exceeding the budget. which very ,'
: ,oftgn represents the amount “of money w_hj ch can he Justifi ably
x - spent.. pr made ;y/aﬂab‘le, for the execution.'of that project. )

5.1.2 Contractor's View . -

In the contractar's view, it means the expendi ture of' the least

' ) amount of effort and, therefore, mo'ney which will satisfy the terms
' - A-.a‘nd the requirements of the contract.

There is an inherent conflict between owner and contractor in

i . , 7 the very purpose of cost control which conflict can, ‘and often does.
1ntensify the dispute. Nevertheless, the over-riding probiem rests
' either with the owner's lack of understanding of the makeup of con- .

¢ © 'struction cost and/or with the contractmfaﬂur‘e to set up and o

' ﬁaintain proper cost control measuhes. 2

Construction cost is govemed by three major factors: ' '

1. Resources empolyed in, or required for, the gxecutioﬁ of the
A . N M a2
project;

~

, L ®
Y 2. The duration of various actiyities, which in turn is gover- .

ned v’l:y, or governs, the prod'uct‘l yity of resources empioyed;

3. .The sequence qr timing-of various actiyities, which in turn

: - determines -the overall project duratton and governs the

|

|

! . S o . . . . <
A levelling, i.e. orderly utilization of the resources employed.

i

.,‘\:7



’ \ ) . The -initiai‘ determi’nation' of tfle magnttude and the inter=
relati onship_ of these factors governs the estimated cost of the
‘ ject Any subsequent variation in the magnitude of inter-relation-

\ v

- ship of the individual factors will give rise to comensurate - .

variation in the magnitude of the others. or their relation to eacn

-other and to the overai’l cost of the project

These variations may take many forms, the most common ones'
Jf)g‘in'g: q' A ‘ . o ] | . ,:
o ’ 1~ Increased or decreal'sed resource requirenents, . ot
- 2. Retardation, or acceleration of various acti vities, . / i
. ' ‘ 3. ’Norking other than*in the planned s'equence.. | |
| ‘ R \ \ Y, 2 -t -

L " - 5~.2 THE DO's AiiD DONT's TO PREVENT CLAIM DISPUTES )

A As it was mentioned early in this report, claims ariée when one
_ or both parties .tg-a contract faii(s) in his or their respective res-.
P T ponsibilities. Hence, the owner ahd ctntractor. should maintain/a

relationship based on’ trust andsclaim consciousness as follaws.

What Owners Should Do To
Prevent Claim Disputes , .

‘.

i '_ - a- Owner}s specifications should clearly and.concisely outline 3
| " the work to be done, the conditions -under which it’Ts'T:o be '
ot ,' executed and the mode of payment.

-

A\

‘b= The owner should acknowledge extra work or chonged con-

t

<

“ dit_ions'an_d“agree‘ to genuinely assess any additional direct and

indirect costs resulting theref and to compensate its

»
o




~

~

=2

. additional payment.

. antracj:or accordingly.

]

5.2.2 .What Coptractors Should Do To . & .
Prevent Claim Disputes o v

a- Contractors’ tenders should be based on a ¥ound estimate.

prepared after a thorough study of";'ll tender documents and a‘.ﬂ
N oth?('infonnatiy,muz available to them by the owner, as well
as a\Qorough investigation of site cond'i tions, and after con-
oeiving a detailed plan all, of which should be ref]ected in a

carefuﬂ

d schedule’ outhning the sequence of execution R

Ve

d- The contractor should\not proceed-with the work before

agreeing on' the nature of. the changes with the: ouner" and the

& ~_

“total additional compensation resultmg therefrom Failure to

recogni ze_these facts will only createfcla,fm disputes s,i tuaticnfls”‘*’e

LIS R . S R
.

WHAT HAPPENS IF A CONTRACTOR MAKES MONEY?

5.3

If a contractor makes money on the job in spite of unnecessary
or unans,cipated costs ’ he may never knqr that ke is entit'led to

If his' cost records are good and he 15 aware of
& . ﬁ .

__\a - -




the situation he may decide that hd.is satisfied with the profit he ],
/

has a'lready made and that in the {interest of good relations he will

. . not, :p‘ursue the m‘at:.er. However, the contractor mqyt and shouid.
oo ‘pursue 1t in any case. o )
. » ) ) .
. TR B ‘ . o
/5.4 WHAT HAPPENS *F A couTRAcToR OSES MONEY? /\ L

L

If the contractor has iost money he will almost always pursue : ]
"y a known ciaim situation and oftan~wi] Mreyiey, aH his records to "seex

7 . ifa hither‘to unseen ciaim situation exi,sts or he may simply make a

P " claim on a conpassionate basis.

¢ FX
: R . i 7’ ) ' -t
4 5.5 WHAT HAPPENS WHEN A CLAIM DISPUTE O"CC!)RS?‘ - ) »
o . ' When a contractor dec‘:ides to submit a ciaim on a joh, For which-
4 ever of the above reasons, he must determine the basis of his claim ot
and thé quantum. If-the contractor has prepared a proper estimate for

! \ his tender, has foliowed his tender stage planning in organizing the J
; . © work, has'diligently execute(i the work, within normal: iiiu\s(try stand-
Vs ards and has kept adequate p,rogress and cost records, hewill '
‘“ generally have 1ittle trouble in defining e claim situai‘:‘i'on and cal- J
cu]ating the proper, addi tional monies due to him. Ii" he has faiied
in any or 'a]1 of these prerequisites he will likely arrive at a y

s N v ;.
poorly defined claim, even when hisl position is favourabie, ‘and he -

will likely base the quantum on ,his! known or imagined losses rather"
than on ts real value. . In efther of these ertreme cases the next
. step, all too often, is for the contractor to double or triple Mis I

- : s . —~{. !

/ -
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i calculated value, or the amount he thinks”he should’ get, because he
- says it is well known that " “owners ‘cut a claim 1n half and start

negotiating downward from there . "\

-

. 5.5.1

\

\\‘\

Unfortunate]y, the contractor s belfef that owners seldom take

Contractor's Atti tude

.the total value of a claim subnrlss1on seriously is in many cases

Justified, parti cularly when the owner is represented by a government

/

agency of one form or another. -It is not uncommon for the first

cffer of settlement an owner makes to be as mdiculously low as the

¢

contractor s claim is h1gh Instead of both sides making a real

~ attenpt to properly and reasanably jud’ge the situation and.settle
accordingly the same minuet that is so much a part of labour negot-,
°iations is staged until on'e ~sidg~either weakens or outb]uffs the
¢ other, . i . \
Nopnithstandino the incidence of weak and/or {11 prepared cilajnsl
submi tted by contr:,actérs, it is every bit as prevalent for the
wwner's assessment 6f claims to be weak nnd i1logical. * 1t is per-
fec\}:ly»\logical and correct for an owner to want to pay only thoth :
amount which is jugtly owing to the contractor. It is hurting fnmself
“and the whole industry when he tr1es to pay as little as he "can get

[

away with. .

//
5.5.2 pwner's Attitude

»

ers in this category decide early that the best defence is .

offence any the first two' thrusts they make are: * -

-
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- other.

.
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. , |
a- "The contractor's bid wa:s\bad";.and Y 4
'b- "Thé contractor organized and rap-thg' job in an incompetent

manner and therefore any and all addition}l costs are his res-
ponsibi 1ty". ‘ |

e

-

5.5.3 Examioing the Thrusts

The first thrust can always bo shovm to have some/foundation,
however s1ight. The second ‘thrust 1s 2 blatent and 1rr~esponsib1e
play on the fact that construction. uner manufactur'ing, is not a
repetitive process Eadz project is a custom made Job which on the

aver'age, is Jjust about complete by the time 'I t is properly organ'l zed,

" There are of course degrees of this, with a high rise buﬂding at one

end of the scale, and comp]icated heavy construction proaects at\tne

o

. . - N ’
BNy -

If, during the course of a JOb, claims forvaddi tional work or-

»

changed conditions rema%\within the amount budgeted %or such contin- »

gencies and if relations between owner and contractor personnel

’ remain reasonably good then -such ckaims are generally negotiated on a

g
relatively amiable basis.' However, should mador changes take place .\

it is quite common for an ovmgr s representative to try to stall a

settlement on the basts that he needs more time to examine the

¢ /’

ev*ldence. The owner's representati ve either doesn't understand the

si tuation, doesn't know how to check the cost, is hoping the problem

' will go away, is deliberately trying to avoid payment, or is trying

to dela\y‘untﬂ the work 1s'done. when he i:e]ievqs the true-costs will

be apparent, and less than anticipated before starting the nchangeci‘“\ﬂ‘

S
,'m? oy




work. They seldgm, if. ever; are. It is.generally agreed that

,additional costs, of whatever nature, ar\} less when settled during

\
the course of the work than when they are settled.latdr.
)

L]
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CHAPTER 6 = ‘
POSSIBLE HA)’S TO SETTLE CLAIMS :

]
2N

INTRODUCTION

’

- This Chapter is di’ rected to the various ways that the parties to
5 construction contract can,settle any c]ains that so very often

~ arise during the course of construction. “Primarily, attention is

\ directed to the two main areas, namely arbitration and/or litigation. |
Most claims are»poobably §ettfed-by negooiptio: during constructions :
but more will be said of that later on‘Tﬁ'this Chapter C617.

a

6.1 ARBIS’RATION o | : .

£

. 6.1.1 Definition . A .

Arbitration is the feference of a dispute or difference £621
\ between not less than two. parties for deterﬂﬂnation after hearing both

sides in-a jud1c1a1 manner, by a person or persons other than a court
of competent jurisdiction c63J.°

- . ¥
In essence, arbitration is a §ystem which provides machineny
"y
for the settlement of disputes between parties hy one or more prrsons
chosen by the parties themselves, as opposed to the determinati-n of

. such disputes by the. courtS//

6.1.2 “The Afbitration Act.-Genera]]y :

»  The Arbitration Act, R $.0. 1970, c.25 appiies to coun enual
arbitrations £641.




.

\ However. the parties mist make a "submission" (a wri tten agree-

ment to submit present or future di fferences to arbitration, whether

\
» or not an arbitrator is named therein - s.1(d) The Arbitration Act)

1n order for the Act to apply. And 1n tht of Re: McNamara Con-
struction of Ontario Ltd. and Brock University, (1970) 2 0.R. 583

~(C.A.), care must be taken in the drawing of a su/gmission clause. V-

In the Re McNamara case, the Ontario Court of Appeal held that
an arbi tration clause used for many years 1n§€he Canadi an Standard
Form of Construct‘lon Contract, -RAIC-CCA, Document No. 12, was “"merely
a pathWay to arbitration if both parties wanted".

' The Canadian Standard Construction Document ccoc No. 12 1974 f

GC 16, 2" oW reads : '
N ¢ -

"In the event that the parties have agreed to submit
_sdch"disputes to _arbitrat‘lon pursuant to a.Supple'rrentary

. General Condition to the Contract, or by,subsequent - T
agreement, ei ther:'. perty may , to the extent thet such an ' |
agreement gemi-ts. thereupon request artgitrat‘lon pur- - '

suant to such provisions." C

1t 1s submitted that this clause is y a pathway to arbit-
ration as was held in Re: McNamara and as a result; the Arbitration .
" Act would not adlﬂy to the above building contract. o .
The egreemer;'t or submission to arbitrate may result from either

a general arbitration clause contained in the bul 1ding contract which

7 —-

Lo L.

ticularily defi ?‘lsputes, or may he an ad hoc’ agreement m%e/lzet— ’

applies w:pute arising in connection_ therewith, or to par- ' .

3
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ween the parties to resolve a specific dispute whi ch has arisen.

If the agreenent to arbitrate is a "submission", then, unless

L3

a cahtrarx 1ntent10n 1s expressed therein a submission is irreve-

\ (]

" cable, except by leave of the court and has--the same {ffect as if 'H:

had been-made an order of the court (s.4 The Arbitration Act).

Failure .to make a “submission" renders all proceedings by way

of arbitration a nullity, and an award in such circumstances will be-

set aside and declared unenforceable [651.

6.1.3 ' Staying of Court Proceedings

A common problem arisin§ when an arbitration’ clause is con-

tained in a contract s whether or not the courts will interfere and

stay any action instituted by the parties.
Section 7 of'he Arbitration Act states that the court has a

discretion to sth any act/'lon if it is satisfied that there is no suf-

ficient reason why the matter should not be referred in accordance
with the "subm‘ission“ and that the applicant was at the time when the
proceeding was commenced and still remains ready and.vn'ning to:do all
th'lngs néc"essary to the\g:oper conduct of the arbitration. e
The ‘general rule is that once.the conclusion is reached that the

agreement for arbitration is wide enough to emhrace the claims '

. presented in the action, it is the prima facie duty of the court to

allow the agreement to govern, and ‘the onus of shomng that the case

“is not a fit one for arbitration is thrown on the person opposing the

stay of proceedings t573.

o

; The courts are even less likely to interfere if the arbitration

\

!
[

v
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15. a’ condi tion precedent to an actioﬁ But where there are sub-

i

stantial questions of Taw. invo'lved in an action and an agriement to

€

'submit disputesf@tro arbitration the, court will not exerctse its dis- -

»

cretion under this section to order a stay of the action “£681.

)

6.1.4 Ousting the Jurisdiction of g\e Courts

Although persons may agree to submit their disputes to arbi t-

ration, the parties cangot, even by a mutual consent, oust the - *°
. .

jurisdiction of the courts E69])

I3

An arbitration clause which purports to oust the jurisdiction

\of the court is void and unenforceable (however, a clause which nnre]y

makes arbitration a condition precedent to the right to resort to the

-, L N

courts is valid) C701. |
' 6.1.5 whether the Decision of the Arbitrator is Final

An arbitration a’gneement ‘may prm‘n'de that - the decision of the ¢
arbitrator shall be final — (The-Arbitratioh A&E Sch. A, s.11).
- However, even an award expressed by an agreement to be final may in ®
certain circumstances be open to review by the courts., ' -

An award may be reviewed and set aside for the foHowing
reasons: (if the award-is bad on the face of it, misconduct on the

_part of the arbitrator such as fraud, hias or impropriety; failure’

on the part of the arbitrator to abserye the rules of natural jus-

©

tice; amhiguity or uncerta'lnt‘:y in the award and clear errors of law
manifest on the face of ‘the award; an award made outside the scope -

"of the "submissfon".. ' B , - '

1
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6.1.6 Arbitration Procedure .-

The partfes ar:e at liberty to i;mvide their own code of machin-

ery for arbftrations under their contracts If they do not make such

provision, 5;5 of The Arbitration Act states “that a subnﬂssicn, inless

a contrary 1ntention is expressed therein, shall he deemed to include

Py
&

the provisions set forth in Sch.A (Sch A contains provisions
fegarding the procedure to be undertaken in the arbitration).

There are.no spe¢ific requirements for any brpce_duré to be .
© followed by arbitrators in determining a dispute referred to them
| except that they must act 1{n accordance:wi th the prinoip]es of
natural justice, must not exceed the‘».j.urisdiction.con,ferred on them_
by the submission an‘d must decide the disputo ,in accgrdance with the
law applicable thereto. The a"r*bi trator should, hoviqyer:, as' far as
practicaﬁ]e, observe ﬁng. rules applicable to /:ri als of actions™ in

, !

court,

-

6.1.7 The Award - Enforcement ' -

Section 13 of The Arbitration Act States:
"An award may&by leave of a .judge. be enforced in the
same manner as a judgement or order to the same effect. "
* LITIGATION ,
'6.2.1 Types of Claims

. Breach of Contract )
r——l——————— ) . . 1

(1) Damages. The right to claim damages is the usual

‘remedy for a breach of contract. In order to recover

b
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damages, the injured party must be able to establish

that he has i;l fact :;uffered a loss .and that such loss !

4

is the result of the breach of cogtr;ct. ‘
" A party whose con/'trz;cm rights have been vio- "~
lated is under an obligation tq mil‘.i?a]:e his damages,
i.e. he must ‘ﬁihav& in a reasondble 'n;anner with a view
_to en§u\1ng /i;hat the damages flowing from f‘he bréach
ar; as §ma1/’r ‘as\poss‘ible (e.g. a contractor whase con-
tract has been My 1:e'r~m1na‘ced,~ must t?to find
-,ﬂ.other work for his)‘-qrg,anization as qui‘ck1.y as Bos’sible,
or he will not be able Eg"c'l alri™damages for having his
plant and equipn\ént reduced to idleness; or, an gwner-
must atte_npf: t:q re-1ét a contract as quickly as possible
v{here a contra;:tor has failed to con;p’lete).
Since in the ordinary case, it is difficult fo
’ dét;emine what démages an owner will suffer frqm a
failure to’ complete on time, building contracts often )
include a provision for the payment of a ;tipu] ated sum
per qay for completing the contract. If the clause |
provides for what 1§ in fact a penalty, it will be

yoid; if it in fact proyides for liquidated damages,

it will be enforceable even {if the word "penaity" is

used 1n the contract (whether the sum in question is a

penalty or Hquidatgd damages’ is a question :of con-

.I

struction) . )

""ﬁ
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(11) - Rescission. The right to rescind a contract is the -

right to annul the legal effect of a contract, and to '

-}

re-establish the parties thereta, as nearly as pos-
sible as this may be done in the po;1t1on they were
before. the ma_king of the contract. A party to a
buﬂding cbnaacf is entﬂ;led to rescind if he \’.vas\“'\
induced to enfet; into the contract by fraudulent,
“innocent anq%negﬁgent misrepresentationg; by mistake
or by undue influence 'ov: duress. i‘pe 'reme.d)" of rescis-
sfon is also available to an innocent ;;arty when 'che~
guilty .pgrfy is “in breach.
However, in order
having the right
other party to the positic\m';e wag in before the making A.
~ of the contract (restitutio a1 Nor wﬂi the
remedy be available if the innocent party, with full
, knowledge of the facts entxtling him to rescind has

affirmed the contract.

-

b~ guas1 Contract, Quantum Meruj_ ' o

[~
By virtue of the doctrine of quantum meruit (“as much as he has

earned"), the courts will hold a person liable in certain circum-
stances to pay a reasonable renumeration for the work performed for his

beneﬁt,‘ i.e. the lav} will imply a promise.to pay a reasonab]e\ amount

o

" 1f the circumstances bringing the doctrine into play exist. - 'Y

. »~
<
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Since payment. onia quantum meruit basis can arise only as thel
A‘

result of an implied or quasi- contract the doctrine can have no

appHcation if a contract exists covering payment for- the parti cular

work in question C711.

~ - —

d

A contractor can, therefore, recover payment on a quantum
mruit basis on]y if either he has performed work for an ovmer in .
respect of w,hich there never was any agreement with regard to payment
or if the work has been performed in pursuance of a contract which
has been abandoned by the owner, or changed, so fundamentally that the )
. payment ﬁrovisions in the contract no longer have any apph‘cation to !
. the work a'ctu'aﬁy performed. A contractor who himself abandons a .
‘ " contract without legal justi f;cation cannot claim for work done 'on a
ﬁuantum meruit basis, unless the owner accepts or agrees to’pay for

. it.

-

-

On/ce it has been estabHshea that a contractor is entitled to
be recompensed on a quantum merui t. basis, it is up to him to estab-
. 1ish by pr%ﬁer evidence, what a reasonab1e renumeration for the work

done would be in the particular case. ' )

c- TJort - Neg]igent Misrepresentation

If,.in the ordinary course of business or,,professional affairs,
a person seeks information or advice from another who is not under

, contractual or fiduciary obligation to giva the in?ormation ar advicé,
in circumstances in which a reasonable man So asked woui]ti know 'tha/t he
was being trusted; or that his-skill or judgement nas bcing relied on,
and the person asked chooseé to give the information or advice without,

| Wy /

4
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“-ositign: 1if a man who has or professes to have special knowledge ok\w '
o

liable in damages £731.

clearly so quaiifyi;g his‘anewer as to.ehow that he does not accept
rESponsibility; then , the persan replying accepts ; legal duty to
exercise such care as the c1rfumstances requ1re in making his rep]y;“
and for a failure. to exercise that care, an action for negligense

will Tie if damage results E7ZJ

Hedley Byrne proper1y understood covers this particu1ar prop-

skill, makes a representation by virtue thereof to another, be it
advice,,information or.opinion, with the intention of inducing him to .
enter 1nt9 a contfgct with him, he is under a duty to‘use reasonab]e
care to see that't;é representation is correct, and that the advice,
information or opinjon 1s reliable. If he negligently give$ unsound
advice or misleading 1nfonmation or expreSSES an erroneous opinion,

and thereby induces the other side into a contract with him, he is “

.

Walter Cabott vs. The Queen C]974) 44 D.L.R. (3d) 82 (Fed. Ct.-
Trial Div.) serves as a good example of the application of the Hed1ey
Byrne principle to a building contract d1spute In that case; the-
plaintiff was ‘awarded contracts by the Federa] Government far the
construction of fish hatcheries. At the time tenders were 1nv1ted .
the defendant did not disclose that several other contracts would be
let for sjmultaoeous work on the same sites. This was a matter off

some importance to the olaintiff who had contracted on a 1umpvsum

'basis. The lack of exclusive possession‘of the work site impeded

eff1c1ency, ‘caused delays and resu]ted in extra cost to the plain-

tiff. The plaintiff sued to TecoverLtnese costs from the defendant.

3 : - '
. n. -
* ‘
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Mr Justice Mahanéy held at' p. 98
| "I have no diff‘leulty 1n»find1ng that the relationsmp
beween the person who invites tenders on a buﬂding '
~‘coritract and those who accept that mvitat'lon 1s su&
a ﬁ:ticular relationship-as to 1mpose a duty of care

“ 9

\upoh\l'tha‘t person so as to render actionable in an
' innacent 'but neg]igentmisr“‘epksentation in the infor-

mation which he conve&s'to these whom he intends to-act '. d
“upon it. [ am further of the viev; that,]uhere the ‘

o ih”formétion is clearly material and obyiohsly very. much

~ 'in the mind of the pa;'ty withoiding it, as din this,
. 7 ipstance, the faiiure to hist:%és,e it is a brepch of the

" duty owed." T p

Y »
)

. /
- N

'.NNEJTE: \trr Dominion Cha'in;;:o. Ltd: vs. Eastern Cohstr:hction Co> Ltd.
:('1975),‘ sg D,L.R. (3d) 385 (om-; C.A.), Wilson, J.A. (dissenting in
_part) ‘held where an- action is brought against an architect, engineer
or builder for Qegligent perfom&ce of his contractda] obhigatwns to
-the owner, the owner's suit shduld properly be bmught in contract

Coonly. e L. " N ’
~ The decision made by the Ontariq Cotirt of Appea] in this case
‘ has been heard by the Suprene Court of Canada (Giffels Associates .

cé L'inri ted vs/.,Eastem Construction Corrpany Limited), but the judgement -

has not yet been rsnde . However, one, of the issues which the court .
must dec’ide is whether it was- open to. the plaintiffy Dominion Cham,
to- frame its acﬁon -against Giffels and Eastern in tort (as it did) by

" A
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7y

4

R

<

108 -

/‘\ . . N o ' . . ‘ G_
reason of the negligent conduct of these defendants,‘"notwithsfanding ‘;,;:_;« -

the existence of contracts hetween ihe plainti ff and each of these
defendangs o

.~

»  d-8Seizure of Eguigment agd m_gterialse ' o

In genera] an owner has no right to seize the p'lant' 'matena]s' )
v ’ 4

or equipment belonging to a contractor which hé has brought on to the

- . f
omner's land if the contractor abandoRs the contract; if the owner

uses such plant, ;nater:jal or equipment without the contractor's con-~ '

sent, he must reimburse the cnntractor for such use,

P;lany building contracts, howeverf contain prm?isions giving the
) ' > .

»

owner the express right to seize and use ‘a‘ny”plant, materialyor

equipment .which the contractor has brought on to the site if he aban-"

dons the contract, or if the circumstances arisé which entitle the

f . . ° ﬁ\ .
. owner to forfeit the contract. An owner'who wishes to exercise such

4

- a rit:;ht must complyistm'ctly vﬁth any contriétuﬂ pr’ovisio‘ns relating

d he has sustained thereby.

to its exercise, and failure to do sa amounts to 2 wrongful seizure,

which in tum entitles the contractor to damages for any loss which

6.2.2 Limitation of Actions

a- Contract - R '

0ntar1o retams thé distinction betueen simple contracts and
those under seal. \Hhere a cau:;.e of action arises on a smp1e con-

tract, the limitation period is six years (s.45(1) (g) Limitations

Act, R.S. 0 1970 c. 245), and where a cause of action arises from a

. | \ | |

\J




o o A o
contragt under” seal the limitat'lon period is twenty years (s 45(1)

(b) Limitations Act). ) <
The limftation period starts to run on the date‘of the breach \
and when there is a competent plaintiff and defendant. It/s always

" a matter of construction as to when the breacl; occurs. —

12

b- /Tort ‘

The action for rgegﬁgence is subject to a six year Hmitation
period (Limitations Act, R . 1970, c. 246, s.45(1) (g)). The
Hm‘itation period starts “to run ‘in an action for negli gence from the
date of the negligent act a]though the pla1nt1ff may at a later da‘—

-

have suffered damage as a result.. —
In Farmer' vs. H.H. Chambers Ltd. (1973), 31 D.L.R. (3d) 147
(Ont. C.A.), the cause of action involved a negligently Ferformed
buﬂdmg contract. It was held that the date at w‘nich the cause of
action accrued was the date of the completion-of the buﬂding whether
sthe action was framed in contract or tort. So Iong 'as the statute
remains in its present form, the time must run ﬁﬁin the date when the'

contract was performed 1rrespecti ve of how the claim was framed L

6. 2 3 The Crown as a Party to an Action, I .

a- Suing the Crown

(i) Her Majesty the Queen in_the Right of Canada.- Section
3(1) of the Crown Liability Act, R.S.C. 1920, c.c-38

states: ¥

"The Crown 1s liable in tort for the damages for which 1 .

1f it were a private person offyl/age and capacity-.

[




1tw&ﬂdbe1hMe . ,

(a) in respect of a tort committed by a servant of the
the Crown, of'

.- : (b) in respect of & breachwf duty attaching to the . . =

gwﬂership, occupation possession .or control of
L prOperty " )
| However, sectign 4(4) states:
“"No p‘roceedings lie agaipst'the Crown‘by virtue lof ¢ Wi
paragraph/a(i) (b) unless, within seven days after the
. claim arose, A notice in writing of the elaim and 'the

. \

" fnjury comp]ained of:

(a) has been served upon a responsibJe ofﬁcial of the
department or agency administering the property or thé
employee of the department or agency in control or
charge of the property, and

(b) a copy of the notice has been sent by registered - ' - )
mail to the Deputy Attorney General of Canada."

.

t S With respect to proceedings against the: Crown in
t the -ri ght of Canada, the law of the proyince in wh1ch ' 1

th!cause of action accrued shall govern (s.19 Crown
* . CUiability Act). o

(11) Her me,j’estz the Queen in the Right of Ontario
Section 5(1) of the Proceedings Against the Crown Act,
* v

R.S.0. 1970, c.365, states:

e e PR
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'_(b) in respect of a brgech of 1ts dut1es that a person

their employer;

.of the claim containing suffic1ent partidUTars to L s

‘1dent1fy the occasion out of which the claim an.;e, and

¥

"Except as‘othenwise provided in this Act, and notwi th-
standing section 11 of The Interpretation Act, the

'Crown 1s‘subject to all Tiabilities in tort to which,

if 1t were a person of fu11 age and capacity, it would, /"
be subiect

(a) in respect df a- tort committed by any of 1ts ser-

vmwsorawnw,“ ‘ .
\ /

owes to his servants or agents by reason of being

)

/ - >'y,- N ke oy
.-, ]

. (¢) in respect of any breach of the duties attaching.

to the ownership, occupation, possessionror control of
N P R

.0

property; and | SR J""' "

we

™

+ (d) under any statute or under any regd]ation or hy- “./

law made or passed under the. authbrity of any statute." o

-

: Section 7(1) of the Proceed1ngs Aga1nst the Crown Act

o
7

states- . .

?

"Subject to. subsection-qikexcept ln“the case- of a

couﬁterclaim or c1a1m‘/y wa? of set-off no.action for 1 e T

“a claim shaII be-commenced aga1nst the Crown un1ess

PS

the claimant has, at least sixty days before the com- .

-~

mencement of the action served on the Crown a natice .

the Minister of dustice and Attorney General may




L

require such additional part1]£ulars as in his opinion,

are necessary to enable the claim to be investigated."”

{

L S;.ction 7(3) of the Proceedings Against the Crown Act
states: - ) »
. “No proceedings .shaﬂ Be brodght against the Crown
‘ under s.5(1) (c) unless the notice required by sub-
secti on 1:is served on the Croyn withm ten days after

, the claim arose."

N

It should be noted that failure to conform with

the notice requirements in no way affects the limit-

ation periods, but faﬂure to confonn with thé requim

ment will prevent a plainti ff from bringing Ris claim.

. . .

b= Limitafion Periods do not Affect the.Crown

It should be noted that in Attorney-General _for Ontario vs.
Watkins (1975), 8 ).R. (2d) 513 (C.A:A}, 1t was held that s.45(1) (g) -
of the Limitations Act, R.S.0. 1970, c.246, which provides that an

\
action for-a "simple contratt or debt shall be commenced within six

years after the cause of action arises", does not bind the

was permi tted to bring an action to recover money owing to it ‘de

the expiry of the six year period.

- o
c- Suing Public Authorities.

Section 11(1) of The Public Authorities Protection Act, R.S.0.
{ ¢ I

1970, c.374 states: ' ; _ e

SN S A A N
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SO we B “No‘action; prosecution dr other proceeding Hes or shall

be insituted al;ainst any person for an act doné in pur-

suance or !xecution or 1nt,ended execution f any statu-

tory or other pubHc duty or authority, or in respect of
. any alleged neg]ect or default in thq execution of any

L ' ) such duty ar authority, unless it is commenced within

7
six months next .after the cause of action arose, or, in 7
“case of continuance of injury or damage, withinix N

months after the ceasing thereof."

g Rt ot .
o

Section 11(2) states: - - ) .
"Subsection 1 does not apply to an action, prosecution.
or proceeding against'
S8 ' (a) a Sheriﬁ: for an act, Lxeg]ect or; default in cert-
N , ifying as a writ of execgt’log‘that binds lands; or
(b) a land registrar for an act, neglect or default
inkconnect'ion with hi§ duties under the Registry Act

; ' and The Land Titles Act."

- There are tﬁ:o criteria to determine whether a body is a pubHc

: authori ty: the degree of control exercised over it by the higher

levels of Government and whether it carries out its o%jects in pur-

| / suance of a public duty r741.
’ N X - In order for a duty to be a public duty, 1t must be owed .t8 all
- the public.alike or be an,authority exercised 1mpart1al1y with reg--
, . " ard to all ‘the pubHc. The protection does not extend to a mere
A : : N
. s Y ‘

€ . <
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incide;ta] or subsidiary power C751.

d- 'What Court - Federal or Proyincial?

In Tight of the recent Supreme Court of Canada deeision in
McNamara Construction'vs.rThe Queen 11977), 75 D.L.R. (3d) 273,
litigants should be aware that the Jhrisdiction of the Federa1 Court

‘(Trgat Divisioho has certein Timitdtions.

In the McNamara case, the erwn in the right of Canada entered

into a contract with a construction~company for the construction:of a
Young Offeeders Institution in Alberta. This contract was preceded
by a consulting contract entered into between the Crown and a firm of
arcﬁiteets and engtneers to prepare the plans and specifications upon
which the construction cenf¥act was egsed.: Alleging a breach of their
respective contracts by the construction company and the firm of
architects and engineers, the Crown brought actions for damages ‘
against them in the Federal Court.

Lask1n, C.J.C. (delivering the judgement of the Court) he]d that
the Federal Court had no jurisdigtion to hear the claim by the Crown
The main issue in the appeal was whether the Federal Court of Canada

may be invested with jurisdiction over a subject at the suit of the

Crown in right of Canada which seeks to enforce in that fourt a
b s

*

claim for damages for breach oﬁ contact.

" The Crown asserted that év17(4) of the Federal Court Act, R\S. C

1970, c.10 (an supp ) invested the Federal Court (Trial Division)

with such jurisdiction. Section 17(4) states:

[}




N
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"“The Trial Division has concurrent original jurisdiction:

(a) in proceedings of a civil nature in which the Crown or _

the Attorney-General of Canada claims relief; and

*(b) in procéedingg/jg/whicE‘relief'is sought against any

person for anything done or omitted to be done in the

performance of his duties as an officer or servant of

.

the Crown." .
v
S o ! o
The Chief Justice held at p.278 that:

-

"ar" what must be decidgd in+the present appeals, there-

fore, is not whether the Crown's action is in 5espect of

matters that are within federal 1egis1@tive jurisdiction

" but whether it is founded on existing federal law. I'do

not think that s. 17(4), read 11tera11y, is valid federal
legislation under s.101 British North America Act, 1867
in purporting 3% givé‘jurigdiction to the Fédera] C;urt |
to eqtertain any type of civil action simply because the
Crown in thé §ight of Canada asserts a claim as plain-

tiff."
/ ..

And at page 280 he states:

fit was the contention of the A-G of Canada on behalf of
, the Crown that the construction contract, being in

relation to a public work or’prﬁberty; involved on that

account federal law. Nh;t federal law was not indicated.

Certainly there is no statutory basis for the Crown's

]
— :
.o #
.
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suit, nor is there any invocation by the Ceown of some prin-

e ‘ AY
ciple of law peculiar to it by which its claims against the .

appellants would be assessed or determined."

The McNamara decision was followed by Cattanach, J. in fhe
Queen vs. Rhine (1977), 75 D.L.R. (3d) 5%0 (Fed. Ct. - Tral Div.),
where it was held that the mere existence of federal™law on the sub-
jec;t matter of~an action is not sufﬂciéht’to confer jurisdiction on
the Federal Court¢of (_:anada. Nor is it sufficient that liability
.arises in conseq%ce of a statute. 0n1ly if the statute itself .

imposes the 1iability would the Court have jurisdiction.

W

6.3 SETTLEMENT .

- The question of settlement soaner or later arises in nearly all

cases except those in which the éartiesﬁave developed such am'mo"
" towards one another that neither is’interested in making.the conces-
sions necessary ﬂto' compro;nise. Although many cases never reacp the
trail stage of ;n action, a party should always be fully prepared to
go to trial. Nor ghould a party disclose too early in the action that
he is willing to settle the case.0
The p;r;1es Ito a building contract may provide a methgd of set-
tHﬁg a dispute by including withiin the ’confract' circumstances which
will entitle an owner or contractdr to terminate the contract and the
remedies open to the party termminating. _
Many building contracts give‘ the owner the right to t'erminate in

the event the contractor: ' | E -

~

f

1




1. fails to proceed wi% the wqrk with due diTigence;
2. fails to make payments due, to his subcontractors, supplier

or material men; , '

1]
P

. .
3. fails to remedy defective work when called upon to do.so;
4. persistently dfsregards instructions from the architact or

L engineer; ] »

5. 1is adjudged bankrupt or a receiver is appointed on account
) v

‘of his insolvency. J
[y ' . ’ /
- Sim’i]arly,‘in most building contracts, the contractor is given

¢

the right to terminate in the event the owner: . '
\ L]

1. 1is adjudged bankr:upt or a receiver is appoidted on account

} of his insolvency;

Al
~

2. fails to pay the contractor; - .

—

3. if the work is stopped by order of the court' for a fixed

period. ) :

a

In any individual cont‘rac't, there may be a requirement for notice
of default to be given or; a requirement that an archiyteé‘t or eﬁgineér‘s
certificate must be issued ;:erti.fying sufficient cause exists to war-

.~ rant ‘termination, or a method by which.and:a:person whodetermines
whether 6r not there has been Elefau1t. A pi\rty exercising the right of\—
termination must gogpl{y strictly with the terms ﬁof the. con}:ract or he
himself may be guilty of a breach of contract.

The fo]]m‘i‘ng is an example of a ‘termination of contractu clause

found in a building contract with the ci*own: , -
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| o * TERMINATION OF CONTRACT

19. (1) The Minister may at any time by gwing notice to that effect
. > ’
‘r : . terminate the contract. . o '

(2)The Contractor will upon receipt of a notice pursuant to sub-

section (1) cease all operations forthwith,

(3)IF the contract is termjnated pursuant to subsection (1), Her

- ’ * Majesty will pay to the contractor an amount equal to .the

. lesser of:

-\ : -

a- the costs as agreed upon by the contractor and the engineer

. of all labour, material and plant supplied by the contractor as
a}t the date of termination, or, if the contractor and the

o ' engineer cannot agree, as calculated in accordance with the

‘ formula set aut in section 46 of the General Conditions less all
. . . amounts already pfid to the contractor biiesr Majesty and less
, i ]

all amourits/wfgich the contractor is liable to pay to Her

Majesty, and

»

b- the amount calculated in accordance wit,p the Terms .of Pay-
mentg:hiéh would have beén payahle<to the contrgvctor had he
completed the work. I

(4)If the contract is ‘terminated pursuant . to suhsection (1) Her -

. A Majesty’ will pay to the contractor an amount equal to the cost

as ‘;greed upon by the, contraQtor and the engineer of all

ey (])bburhmaterial and plant supplied by the contractor as of
G -

-]

o




r ) U
the date of termination ar, if the.contractor and the engineer
_cannot agree, as calculated’in accirdance with the formula set
out in section 46 of the General Conditions, less all amounts

>

already paid to the contractpr ’by Her Majesty and 1ess all

amounts which the contractor is 1iable to pay to FHer Majesty.

(5)Sp_bsect-ion (3) is applicable only to a Mixed Price Arrangement
and subsection. (4) is applicable only to a ‘Unit Price Arrange-

s

mnt . ‘ !
i
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6 4 1 Arbluatmn vs. Litigation as a
of ute so]u ion

The argument ‘for the use of arbltration that is most ;Jﬁ:en
heard is that it is less expensive than litigation. The writer is
for the view that before any broad statement can be ma\de as to which
of the two pmcedures is the least expensive, 1t is necessary to ‘con-
sider very carefully the subject matter of the claim upon which a
detemination ‘is to be made, For example, if a contractor is invol-
ved in a very complex matter and he chooses arbitration. it is th?.
ﬁwriter s viey that in the end it is probably going to be a more
",e;(\bensive procedure, An arbitrator is going to cost anywhere bemeen
$375.0Q and $500.Q0 per day, plus ,‘the'renta] of }mom to hold the ‘
arbitration plus theflgst of a reporter. If the matter being arbit-
rated is complex, one may wish to have his side of the story pres-"

ented by his ovm lawyer or by an executive of his cpmpany whose time .

B L
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.

is money. It seems that if the {tem that one wishes to have arbit-
rated is very simple‘and one expects it to be very short insofar as
armving at a decision, then it would be the writer's rec:omnendation

_that one “should arb1trate O0ddly enough, it is the wmter S 1mpres-
sion.that in the City of Ottawa, arbitration is not a procedure

. r'eadﬂy used by contractors. It may well be that the answer to that

is because much of the consutructi on work in the City of QOttawa is
donie for the Govemment and the Government through Public Works and/
or the Treasury Board (does not enter 1nto cons truction contracts that
have arbitr'ation clauses; see Append1x II

Litigat*ion, unTike arbitration; is a very formal means of res-
olving “the differences in respect of the claim. . It can be 1engthy

and it. can be expensive but it is believed t’:ha»t in the complex type

situation, it is nbne effectivq. If one is successful in his action,

;

his expenses are somewh'a{ diriinshed because of costs being awarded to".

him, which of course, his own lawyer will take-into account when
rendering his owr{, account to his client. There i‘s an added feature

in litigation that is not avaﬂab_]/é in _a;'bitrat‘ion and tfiat is the - _

: procedure .in the. Rules ?f Practice in'Ontario whereby each party

- .

“pm’or to trial is entitled to examine the other parties and is

entitled tollgnow all of the facts upon' which the other partiés will
reply to prove h15 po1nt at trial. The significance« of this is that

one should, in most: situations, at the end of an Examinat'lon for Dis-

covery be’in a position to assess fairly aCcurately his chances of

~

T e e

—4

- procedure known as an Examination for Discovery. Briefly, this is a R




. success or failure at trial. It is at this 1evei (the Examination

" for Discovery 1eve1), that most lawyers settle the actions, and of

y ’ ' course, one’is makmg the sett]ement havmg aH of the facts in .

fronteof him. = & ° .
“A
Whether or not onen's opgion is fer arbitration or 1igi gétion,

A Ad

most cases are won or Tost on the evidence except in the very

i . : unhs‘ual sitJation where it is only a point of la\vt invoTved, 'Gener‘-\\‘
| -0 ally, however, the facts will 'd/et'ermine the outcame. *.
'- If one ‘starts ever‘;' job w;i th the thought the back of his
mind that before th1s Job is comp1eted he may invo]ved in either
! .‘ .‘ 'er-b1tratwn or litigatior’, then 1t is beheved that he should be in
ol N a good position if either.of those situations ocecur. This is because

> * one suspects that he may have ‘problems on a .parti culjr contract

down the ro“ad, then-from day one, he prepares anj do?ments each and '

he has evidence

severy event-so that when he is invd]v%:l in a dispute

on which his lawyer orgepresentative can rely.
These are sin;i]y a few thoughtswfth respect to phmdums in

)

, : , resolying disputes?. The: wri ter has not touched in detaﬂ the manner
-ih which an arbitration or, indeed, Htigatwn is conducted but one,
- " namely arbitration, is less formal than the other and chances are

that the arbitrator will have more knowledge in the. subject matter

S than a judge. Ad one is probably aware, the Rules of ‘Evidenca in

arbitration are not a&hered to and this can work both ways, for and
. S » \ .
. against. ' The choice as to the route to follow in having claims

. S resoi)(ed will depend on its mature and what one thinks will be the
i .. » A L
) N ' . N ’ ) v B ‘

/
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. duration of the presentation #"well as the comp]extttes invalved.
- - FinaHy, negot1 ation from the point of view of both“barties to
the contract s probably the least expensive method in séttling the
/ c]aim but it should be done with all of the facts at oneiégsposal
" O so that any settiement is arrived at’on an ,infonned basis. Again,
in\rder to be in a position to do that, it is 1mperat}1ue that one's
records be kept SO that if negotiations are opened up to resolve a
) claim, he is in a position to know exactly what he 15. giving away f
and for what reason. It is fair to say that when a settlement' of a'
claim is negotiated that both part1es end up giving up sonethmg and
one can on]y enter into meaningfu] negotiations for sett1ement if he

*is prepared to give up some of his claim. If one is not prepared,

- then 1t seems that he ought to take one of the other cogrses of action

open to him. ‘ ° - Y !

7 T W

6.4.2 Percentage Number of Claim Disputes ¢
: That Were Settled in Courts - \

It is extremely di fﬁc'ult if not impossible to obtain the'

& actual number of claim disputes that have been settled in courts, due

- to the fact that most tlaim disputes at a later date turn out to be -+

- .

/\ ¢ change orders. Hence, it i submitted that between 5% and 10% of |
\ :
®laim disputes in Canada end up in Canadian courts. Far more often, .

claim di\sPutes that end up in court are mainily against governments e
g .
¢ and/or pubHc agents : -
/ » In the ﬁe\tof Canada, claim disputes are far leis than in the
Ve

East of"tanada. \This is because the East has recogni zed claims

J , . /“‘ . \\. “' . .~ [} ‘
. . - ' ) oo

‘1:: Fron s ““Vﬁ‘k& ﬂ{,‘;‘t“vo“
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‘earlier than the West. However, the trend for claims is picking up
in the West of Canada, particu]arfy in Vancouver, British Columbia.

> Finally, the vast majorfty of claim disputes are settled by

‘ negotiation'ﬂetween the parties concernéd, particularly with sub-

contractors; see Graph I.
It has -been suggested by Mr. Blackie and Mr. Revay, that a '
good gﬁgstimaté for the percentage of claims settled in courts for
\:thé last five years would be a ratio of 5% to 10%.maximum. This
ratio appears to be higher in the Ea;tern part of Canada. ‘

e

>

o T
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Figure 1

Percentage of Claim Disputes Settled
. in Courts for the Last Five Years.!

Collected Approximate Data Made by the Writer.
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GRAPH (A
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CHAPTER 7 .
CONCLUSIONS AND RECOMMENDATIONS <"

o

;&
7.1 CONCLUSIONS .

4

Claims areb'not a method to obtain additional compensation,
' ”~
therefore, the.prevention of claim disputes is extremely important

simply because, where claims develop, there-is always a loss of pro-

e

' d@tivity.' This loss of productivity cogfmoney  to all the parties’
. ' :"'\.concerjned, i.€) the Eon;ractor,.fhe owngr, the enginéer and very

often, the general public.

’

,Thé reason that claims have to be recognized is the increase of
construction costs. The'questioh fs: can claim disputes be prevented?
The answer is that claims should be reduced, but neither ca{n they be

prevented nor should they be prevented; this has to be a question of

economy.

. ) .
Under special circumstances and in order to prevent a claim,

1

one must be prepared to spend a substantial amount of extra money

whereby, the cost/i:enefit ana]ys}ks may not justify the. expenditure. '

&
Therefore, one might take a chance of an eventual claim si tuation

rather than spending the mo\z::(prevent it. -
For example, a pure a mple soil condition claim: in order

to Eor;.quct a sufficient subsurface investigation to maké sure there

, ) ~
will be no further development in soil conditfons, one would have to

o

spend extra ‘amour‘:ts of money in subsurface investigptions that would
I - N <

1
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increase the construction costs substantially. in excess of what would

. -have been the cost of construction. Therefore, in that particular

—

case, claims should not be prevented,

' There is andtner area where claims ‘are very, refevant anfi hat . ‘

ig the area of delay. Delay or interference claims, which gene N

N2

[}
arise from the fact that construction has started and is compl tép
.- -is’ an area some peopie refer to ds a fast tracking me thod ZZP

const-
ruction, management It is believed that it is a highly abusive area \
i"d substantial amounts of money have been wasted through ignorance, T\\
laziness, unqualified supervision etc.
Even in that field, there are situations where claims cannot
be prevented and should not be preyented because the cost/benefit
analysis may not justify the expenditure asfor instance, in the
industrial complex and particularly the petrochemicai industry.
In that direction technology has developed so fast that the
first person on the market with a new product is theone to profit
. _before anyone else for a period of between five and ten years maxi-
mum; tnis is because there is no chemical product which remains
' competitive for more than ten yeazi. Correspondingly, it one enters uﬁ‘, /
the market 6-12 manths earlier than the competition, then one would
benefit by it. “ g
| Once. the technology is available, the owner/contractor wants -

!

* to start construction without waiting fon the design to be completed.

In that particular case, one is going to build ffom hand. to mouth, ot/////{//////i y

as soon as the drawing is half-finished, the contractor is going to~
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:

implement it.in the field, resulting in 1tx.\cost;ing extra money.
‘ @
It is a very inefficient way of executing constructign work and

it will give risé to claim OIputes. f{owever, in that particular
. ™

| " sense, there are economical

b

asons for it. Thep again, one does not

‘want to prevent a claim, but rather to réduce it.

co , Basically, claims can be preverfted, but whether they should be

prevented or not is a question of economy, since sometimes it costs

e ————e

| . more to prevent a claim that to deveélop it. However, that does not

mean that people should or should not be claim conscious.
l *

7.2 RE COMMENDATIONS

7.2.1 From the Point of View of e —
the Construction Industry -

Fortunately, most contracts nowadays contain clauses for
+ "Changed Conditions" and "Extra Work". Their inclusion facilitates

_ I the processing of claims, but disagreer[uents still gccur with pect

to their-inte rpreta;ﬁ on 'and appli cati.o_n.

Thus, it can be concluded that claims are here to stay and

that, if processed properly, they ar;é a sensible vehicle for handling,

' desirable changes in the“cantract thit were not foreseen at the time
- that 1t, and its reIated documents, were pﬁe‘pared. The procedure
= however, should be better understood and used, rathe; than abused.

<

The key .to the successful resolutign of a dispute is 5 good
; " understanding of the underlying law and what constitutes a change in
the contract, including a thorough knowledge of one's rights to

recovery.
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The key to the efficient settlement of claims are better

records and an appreciation of the principles inyolved in the quan-

o tification of gamages.

e

s Negotiation is obviously the least expensive level at which to
settle disputes and ciaingt Failure there may iitoive arbitration

or iitig;tion and a corresponding appreciation ofi\the pros and cons
and reiated procedures of tnese optjons for resolving disputes.

It is perhaps too muchdﬁor claims to be hailed as a positive
means for progressive construction practice. On the other hand, their
submission should not be regarded solely as an inevitable evil. bor-
dering on. fraud and blackmail. There shopld be no sympathy for any’
contractor who seeks to éompensate for inefficiency by submitting
spurious claims. Then too, the contractorlwho sets up his Claims
Unit first, before bothering to put together his construction team,
may possibiy ‘have his priorities 3ut of sequence, although it is no

, doubt -realistic to assume that “there will be at least some claims on

any‘sizeébie project. - i i
Certain}y it may be said, though that the submission of an//f\

effective claim, weli supported by figures and rationale, is the sign

of an efficient contractor with a good cost contro] system.. R ~

-Similarly, 1f an owner or his agents deals with construction claims
and disputes knowledgeably, fairly and speedily, it is a good ref-
N iestion on his general efficiency in the field of contract admin~

{stration.

' " e In summary, inasmuch as contract disputes and claims settlement
\ o

v : ‘ e e —
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are an integral part of the established procedureé for executing and
administering construction projects, it behooves all concerned to be
as well versed in ways and means to achieve their speedy resolution

as they are inxcoping with other aspects of the construction

process C11.
N

7.2.2 From the Point of View of the Law Fim

. The concept of a construction contract-.negotiated by two equai
parties and executed after hard bﬁrgaining is an illusion in the vast
majority of construction projects. Where contracts are awarded by
public baaiéé, the contract conditions are imposed by the -owner.in
the tender documents. Inevitably, such<contracts, and primarily the
variod§ disclaimer prbvisions. are heavily biased in_favour of the
ownek. Prior to the signing of a contract, the contractor's attorney
may be of assistance in demonstrating the significance of certain

clauses and the sfep;'h%s clients must take to protect their

_position C451. - L

In a general way, the following acts or omissions by contrac-
tors make it more difficult for their legal advisors to assist succ-
essfully. With rare exceptions, the contracter first fﬂﬂiﬂlfs his

lawyer far too late.  If this is done as a matter of economy, it is
false economy. Instead of being able to influence the fact pattern,’

the contractor's atforney is presented with a fait accampli. The

contractor, under pressure from the owner, and with the engineer's
admirable desire "to get on with the job", has too often allowed a

powerful bargaining position to'évaborate.‘ Most contractors will be

3

[
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generally famﬂiar with the Hne'of cases in which Canadian courts,

. while rejecting claims, have said “Your recourse was to stop the
Job; having continued, you have lTost your right to make a claim".
Occasionaﬂy.' the contractor has presented his claim, had it
rejected, and then consults his attorney. By acting in this manner,
the contractor may have serious ly‘ Hm‘ltgd his flexibility in choosiﬁg
the legal battleground or perhaps even Tost his right to claim.

The secor}d area where contractors frequently neglect pre-

cautionary steps is that of proof. Most contractors dislike paper-

work, an attitude easily understood, but difficult to defend before a

judge or arbitrator. Notic'e provisions in contracts are neglected,
extra work\ is performed wi thout written authori za{tion. erroneoﬁs or
biased mindtes of site meetings are not objected to, se1f-serv1'n§
letters from the owner or his representatives are left unanswered,
written notes are not mai nta?ned of important telephone conver-
sations or verbal instructions, cdntractual defaults by the Mer are
not confirmed by letter. Witnesses disappear, memories are highly
. fallible and, in the absence of written eyidence, bona fide claims
have 1{ttle chance .of success.’

Finally, contractors' costing records, while perhaps adequate

e

for certain purposes, are too often of little use in preparing and

. -
proving claims, especially claims for impact costs.
. ! -~
7.2.3 From the Point of View of the Writer e

- It 1s the writer's opinion that the prevention of claim dis-

putes can be achieved if the parties concerned are fair to each other.
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‘ Howevelr, fairness in the construction fndustry is hard to‘achieve,

A , .
but there are measures and precautions that, if employed by both the

owner and the contractor, will result in reducing claim disputes by

some 80%; these are:

a~- from the Owner's Side
- Hiring competent key personnel during congtructi on and

granting them full autborityﬁ

. . = Hiring qualified engineering firms;

A { .
- Hiring or consulting legal specialists for writing or
revisin'g speci fi catiaons; - \

~ Using sound estimating procedures during.tendering and

good cost control during construction through cqnsu]tants;

P . ’ ﬁ .
‘- Employing a realistic schedule for the execution of the

work;

& \ ~ Providing on schedule, access to site, construction

drawi ngs; services ¥ permits,’ etc.

. ;
b~ .From the Contractor's Side '

- Requesting additional 1nfomation’r_egar;ding the work during -
the bid period;

v

- Hiring consultants and/or experts during the bid period or

whenever required;this can be ruled out if cost/benefit
analysis does not justify the expenditures

L}
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Making satisfactory site visits and assuring the quality

of soil investi gations; ‘

3 Ve

Hiring competent planners, estimators and cost-controllers

during construcfion;

Hiring competent Project Managers and key personnel and

granting them full authority;

Employing an efficient cost control sysiem during

cons_truction;

Monitoring and controlling the construction schedule.

Conclusion _

Every claim situation is different. No-two contracts are
1dent1'g:a] and t'here is an infinite variety to fact pat-
terns. However, the basic principles upon which claims
must be based and prepared are constant. Careful prepar-
_atton of c]ail;xs, based on full énd accurate cost and pro-
gress records; will not only result in larger awards to

contractors, it will é]so lead to.more voluntary settle~

/

ment of claims.

«
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- APPENDIX II
E .OF CLAIM DISP

GASE STUDY )
Copyright Action - Netupsky et al vs, Dominion Bridge Co. Lid.
(1) EACTS ‘

(Note: the following is a very condensed version of an extrem-

ely complex fact situation.) °
An architect (Hamilton) devised a novel idea of a structuv"e;~
which could serve the dual purpose of an outdoor stadium and

) .
indoor ice arena, the construction of which necessarily involved

a high content of structural steel.

Hamilton engaged.by a coptract in writing, a structural enginéer
(Netupsky) and togé%her they entered plans in a design com;
petition for the constructi on of what is known todaya as the

Ottawa Civic Center. « ' t ’ \\

Hamiltoﬁ (and others) succeeded in w'frlming the contract.
Netupsky's final solution for the frame was ingenious.{

. Dominion Bridge became the steel :Fabricatc')rs for the job.
The architects represented the City of Ottaﬁa throughout the

' project. |

Netupsky's plans became the property of the City of Ottawa,

Netupsky being paid for his plans.

Dominion Bridge would not build its part of the structure with
, .

14




- . . :

the complexities for the money which the city had availabjle,

[ 4 sy -
but suggested several cost-saving}hanges including the dele-

—

tion of the pre-stressing feature. .
\ | ~ ,
- ' The changes which the architects (representing the owner)
agreed upon to save costs necessitated redesigning and re-

~

calculations.

/ Netupsky would not do the same withbut immediate payment by

. \\ /

- - The architects instructed Dominion Bridge and its engineers

Hamilton of a substantial sum of money.

Ed

to farry out the changes which *Dominion Bridge did do.

- A layman would be unable to discern any difference between

the structure built according to the final plans and one

constructed from Netupsky's plans.

~ ‘

. - Dominfon Bridge engineers never denied that credit for the

: gesign should go to Netupsky.
¢ ] , ; >
(11) ISSUE
A Whether Douﬁnion BH dge was 1{able for an unauthorlzed use or
conversion of Netupsky' s/plans uhen it redesigned to some extent,
wi thout affecting the artistic character and design, the construction
of the work for the purpose of saying costs, and made copies of the

plans necessary for its part in the constructfon?

]




A

(1i1) TRIAL&CISION - 1968, 56 C.P.R. 134 (B.C.S.C.) |
The Learned Trial Judge dismissed Ne?upsky's action, holding
that the physical changes complained of; resulted from a charge in
the method of construcfion used to bring .about the same shape and

were not infringement.

. (i

(1v) COURT OF APPEAL DECISION - 1969, 5 D.L.R. (3d)
. 195 (B.C.C.A.) '

The Court of Appeal reversed the trial decision and found that -
Netupsky had a copyright in his structural des1‘gn plans which were
reproduced by Dommiqon Bridge, and this constituted infringement as
the reproduction was made without the consent of Netupsky. The
Court of Appeal, invawarding $1 ,000..00 damages and an injunction res-.
training any further repr)oduction, he]dﬂ among other things the "struc\:

tural design, plans prepared by Netup;ky were, 1ike architect's plans,

subject (copyri_ght. Because Netupsky did not confer, either
& \

) e\xpressly or impliedly, upon Dominion Bridge or anybody else the

right to make substantial changes i¥he hlans, the Respondent was
1iable for infringement.

(v) SUPREME COURT QF CANADA. - 1971, 24 D.L.R. (3d) 484

The Supreme Court of Canadma allowed th;' appeal and dismissed
Netupsky's action. The Court held that,the plans had been prepared
and paid for pursuant to the agreement between Hamilton and Netupsky.
Th\is agreement brovided for changes and the basis for paym;:nt for

them. Netupsky.in refusing to make the changes sought, was in




e e A—————— e

. provocative telegram which he sent to the Director of Planning and

. peport regarding this matter from theé defendants (respondents in this

breach of contract. The changes or mdifications not only were
. , . . L 3
not forbidden, but were in contemplation at the time the City of
4
Ottawa, and through it, Dominion Bridge, became the licencee of

Netupsky for the construction of its Civic Center.

©

Such a licence carried with it an impiied consent to make the
changes which Netupsky should have made and refused to make’; and .
a]so, an 1rrp11ed consent to reproduce the plans in as many copies as

\

mi ght be necessary for the construction of the work. h

The alterations made by Dominion Bridge were within the

1imits of the licence which should be considered acceptable. . . s

b- Libel and Slander Action - Supreme Court-of Canada
- Netupsky vs. Craig (1972), 28 D.L.R. (3d) 742

In this case, when Hami 1ton had advised Netupsky that

Dominion Bridge proceeded with the erection of the structure in
accordance with the altered design, which was created after Netupsky
refused to’'make the changes, Netupsky reacted violently by a highl)7 i

Works, of the City of Ottawa. The telegram stated 1n ‘part that the:
use by'Dominion Bridge of the altered design placed the whole pro-
Ject on an uneconomical and unsafe structural bafis.

The Director of Property’for the gi ty of Ottawa requested a

appeal). It was the reply to this letter 'ghat_: contained the alleged
1ibel. The letter stated in part:

’ .
.Y,
&




"We as architects, mindful of our msoonsibi Tity for
safety, chose to accept the advice of the very exper-
ienced engineers of Dominion Bridge rather than Boris
Netupsky. . . We have therefore ceased to consult

Mr. Netupsky. He 1is disgruntled that we are no-longer
consulting with him and is trying to force us to pay

him for work that he has not done to our satisfaction.

We wish to give you a firm assurance that his alleg-

ations that the revisions we have made to the struc-

ture "p]aces the whole project on an uneconomical and - \
unsafe structucal basis' are completely false, '
groundless. untrue and 1ibellous." {//

The Supreme Court of Canada dismissed an appeal from a judge-

»

ment of the Oncario Court of Appeal which allowed on appeal from a \‘
decisiof} of Haines, J., whereby it was ordered that Netupsky recover
$250,000.00 ano costs from the defendants. The Court held that the |
gity's request to the architects for a report on the matter creates
an occasion of qualified pr1vﬂege in respect of the architect's
reply. A person making a comunication on a privileged occasion is
not restricted to the use of such langua‘ge merely as is reasonably
nsl:essary to pr-otect the 1nterest or discharge the duty which is the
foundation of his privilege. He will be pmtgcted, eyven though his
language should be vio'Tent or ea(cessively strong.,' if having regard to
| all f.he circumstances ‘of the cas;e; he might have honestly and on

reasonable grounds believed that what he wrote or said was tf‘ue. and

~
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