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Abstract

Power Dynamics in Global Communication Governance: Internet Regulation and
the Case of ICANN (1998 —2002)
Slavka Antonova, Ph.D.

Concordia University, 2005

The Internet Corporation for Assigned Names and Numbers (ICANN) was
created by the U.S. government in October 1998 as an institutional innovation — a private
non-profit corporation to govern global resources without government involvement, in
the public interest. Through the creation of ICANN, the neoliberal governmentality of
market self-regulation and “stakeholder collaboration by consensus” was introduced to
the field of global communication. This is considered in the present thesis as a
particularly important step towards the establishment of a new governance paradigm for
the digital age.

ICANN is approached in the thesis as a network of interdependencies and a
power-production network, while power is constituted as the focal variable of this
investigation. In the first four years of ICANN’s activity, the most significant policies on
regulating a common pool resource — the Internet domain-name space — were put in place
and the winners and losers of these policies emerged from the constant power struggle.

As a particular contribution to the conceptualization of the contemporary
paradigmatic change in governance, this approach brings together theoretical constructs

from Political Philosophy (Foucault’s postmodern ontology of power), Political Science
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and International Relations (the globalization perspective), and Organization Studies (the
organizational approach to power in multistakeholder formations).

By recreating the chronological process of ICANN’s first four years and focusing
on its power dynamics, it was concluded that the power holders within ICANN (the
technical cadre as managers) compromised the very idea of self-governance as they
allowed the process to divert from the innovative stakeholder-consensus-building formula
and slip back to traditional top-down policymaking. The world’s governments and
international organizations were, virtually, invited to take over the policy-legitimizing
role that an at-large membership and the consensus-reaching process had been intended
to play.

This thesis takes on further significance - in light of the unfolding global debate
on Internet governance that has emerged in the wake of the United Nations World
Summit on the Information Society (WSIS). The thesis thus contributes to the
conceptualization of 21% century governmentality as “shared power” among diverse
stakeholders in global public-policy (GPP) networks by proposing an original
interpretation of these entities as networks of interdependencies, where transformative
social energy is generated and accumulated. This, itself, constitutes a contribution to our

understanding of social power and to the emerging field of global governance.
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Introduction

1 believe that the industrial age paradigm of government passing laws and regulations to
protect privacy, content, etc. does not work in a digital age... I do not think that there will
be a huge ITU, which while it may have been good for the industrial age, is not
applicable for a decentralized medium and it may encroach on freedom and innovations.
Instead, we may see a series of private not-for-profit organizations such as the IETF, IAB
and others for new numbers of players and other stakeholder bases. As they evolve,
governments will need to evolve legal recognition of them... I am not quite sure where
this is headed. In any case, all are headed towards a new legal and economic paradigm

for the digital age.

Ira Magaziner, Statement at the open meeting
with the Asia-Pacific Internet Association (APIA)
Board and members,

Manila, Philippines, February 17, 1998

The U.S. government’s decision to privatize the Internet Domain Name System

(DNS)' management’, as' presented further by the presidential policy adviser Ira

! See Appendix A for a list of acronyms.

? The task of creating a self-regulatory regime for private and competitive governance of the DNS was first
formulated in the U.S. government Framework for Global Electronic Commerce (July 1, 1997). It was
further substantiated in A Proposal to Improve Technical Management of Internet Names and Addresses,
the Green Paper (January 20, 1998), and Management of Internet Names and Addresses. Statement of
Policy, the White Paper (June 5, 1998). The documents were prepared by the U.S. Administration’s
Interagency Working Group, led by Ira Magaziner and the National Telecommunications Information



Magaziner in the above-quoted statement, led to the creation of the Internet Corporation
for Assigned Names and Numbers (ICANN) (October 1998) as a private non-profit
corporation to govern global resources without government involvement in the public
interest. This institutional innovation is considered in the present thesis as a particularly
important step towards the establishment of new governance “paradigm for the digital
age”. Through it, the neoliberal governmentality of market self-regulation and
“stakeholder collaboration by consensus” was introduced to the global communications
field, and the role of national governments and intergovernmental institutions was
redefined.

Indeed, as it is argued throughout the thesis, the inauguration of ICANN reflected
the governmentality of its time. The idea of transferring governmental responsibilities to
the private sector under the formula of “self-governance-in-the-public-interest” was
enabled by the transformation of the Internet from a network limited to use in scientific
circles to a global mainstream medium of communication and commerce, and by the
accumulated experience of the U.S. private sector in “responsible corporate
management”.

The transfer of authority over the Internet address and name spaces from the U.S.
Department of Commerce (DoC) to a private non-profit corporation was seen, though, by
some global stakeholders as a plot to effectively bypass the existing intergovernmental
regulatory regime in telecommunications and increase the U.S. influence on it. Thus, the
European Union (EU) and the International Telecommunications Union (ITU) were not

ready to stay on the sidelines when decisions on such important issues of the real world

Administration (NTIA) on the basis of public consultation (see Chapter 4.3.3). In these documents, a
governance regime based on global stakeholder collaboration was outlined.



as domain-name trademark conflicts or the level of central regulation of country-code
top-level domains (ccTLDs) would be made by the new corporation.

Out of the volatile combination of the excitement with this experiment in global
governance and behind-closed-doors negotiations among key stakeholders, ICANN was
born. Thus, the thorny road of power politics began over who could influence the
outcomes of ICANN’s policy process.

The first four years of ICANN’s activity constitute the time-boundaries of the
present investigation, as the most significant policies on regulating a common pool
resource — the Internet domain-name space — were put in place in this time-period and the
winners and losers of these policies emerged from the constant power struggle.

Creating a regime of assigning property rights in the Internet address and name
spaces was the raison d’étre of ICANN as mandated by the U.S. DoC. Yet, the transition
to assuming complete authority over the Internet DNS management stumbled over the
time-consuming collaborative policy-making process.’ By the Fall of 2000, it seemed
that, like the Tower of Babel, ICANN was doomed to fail as an experiment in managing
global resources by the private sector’s self-regulation and consensus-seeking. There
were too many irreconcilable interests involved in the debates and too much pressure
exerted on the ICANN Board by powerful players from national governments,
international organizations, and American and European corporations. In addition,

ICANN’s management was constantly criticized by free-market and libertarianism

3 Ultimately, in a statement issued on June 30, 2005, the DoC announced that “the United States is
committed to taking no action that would have the potential to adversely impact the effective and efficient
operation of the DNS and will therefore maintain its historic role in authorizing changes or modifications to
the authoritative root zone file” (U.S. Principles on the Internet’s Domain Name and Addressing System,
June 30, 2005). This meant, apparently, that the U.S. government intended to retain its authority over the
root indefinitely.



champions for ignoring users’ concerns and the interests of the small businesses
emerging in the domain-name registration market.

In 2001, strong oppositional voices of two extremely powerful stakeholder groups
— the ccTLD operators and the regional Internet registries (RIR) managers — joined the
voices of dissent against ICANN’s centralized management positions. ICANN was on the
verge of either collapse or reform by the Fall of 2001.

The crisis in the experimental global governance entity was quite frankly
acknowledged and correctly dissected by ICANN President and CEO Stuart Lynn in
February 2002. In Proposal for a Reform he presented a model, which abandoned a
number of distinct features of the consensus self-regulatory model, steering the much-
needed reform process towards the well-known and stable grounds of an international
standard-setting organization, although still open to participation of private sector actors.
This was not what many stakeholder groups in ICANN were campaigning for. As a
result, a good part of 2002 was devoted to debating in which direction ICANN should
develop further.

By the end of 2002, ICANN was ready to adopt new bylaws, which effectively
normalized the 1998 wild dream of self-regulation and policy-making by consensus. The
experimental phase in global governance by self-regulation was over as a new set of
policy issues in Internet domain-name space appropriation and regulation was
constructed and a new cluster of interested stakeholders was ready to enter the policy-

making arena.



In essence, as a hybrid postmodern4 creation in the institutional arena, ICANN
confirmed the U.S. government’s assumption that a fast-evolving technology such as the
globally distributed Internet needed a highly flexible and promptly adjustable governance
mechanism. Stakeholder policy-making by consensus was the working formula for the
new digital-age governance paradigm.

ICANN 1.0 (1998 — 2002; in the participants’ jargon) and the power dynamics of
its innovative policy-making process constitute the arena of investigation for the present
thesis. Subscribing to the critical and postmodern philosophy postulate that social
practices are constructed in and by historically specific matrixes of power relations, I
constitute power as the focal variable of this investigation. It was the principal hypothesis
of my investigation that the policy-making process in ICANN was a subject of power-
politics, although it was designed as a transparent all-inclusive consensus-seeking
interaction based on a complex of stakeholder interdependencies. After all, the regulatory
regime for the domain-name registration market was produced by a conglomerate of
participants with differing agendas at a stage when property-rights issues were debated.
To test this hypothesis, the investigation focused on 1/ identifying the instances of power
politics in the collaborative process; 2/ identifying the ownership of the different power
strategies; 3/ analyzing the effectiveness of the power strategies applied; and, 4/ outlining
the “missed opportunities” in the Internet domain-name space development because of
the outcomes of the power struggle. Thus, the applied process-oriented approach was able

to lead the investigation to some answers of the “what, who, how, and why” questions

4 “Postmodern” here refers to “fragmentation of authority”, which is accepted as a defining feature of
postmodernity.



and, in addition, was instrumental in contextualizing the development of the Internet
DNS policies in [CANN.

The public discourse on Internet governability, as presented in Chapter 1, defined
the intellectual environment in which ICANN was conceived and functioned in its
formative years. The competing views on the level of government intervention in
regulating the globally distributed network, it is suggested, had influenced the range of
academic reflections on the Internet DNS privatization policy and its implementation by
ICANN.

Because of its paradigmatic significance, the ICANN experiment has been studied
by a number of scholars from different theoretical perspectives (i.e. Administrative and
Constitutional Law, Institutional Economics, Normative Political Philosophy,
International Relations, Corporative Management). The apparent predominance of U.S.
legal scholars in the academic debate on ICANN, though, has limited it to issues of
legitimacy and effectiveness of the particular substantive policies. On very few occasions
has the ICANN policy-making process itself been an object of investigation, and its
power dynamics have rarely been a research focus.

In contrast, the present thesis approaches ICANN as a network of
interdependencies and a power-production network. As a particular contribution to the
conceptualization of the contemporary paradigmatic change in governance, this approach
brings together theoretical constructs from different social-science fields, which exhibit
particular ontological proximity - namely, a common concern with the shifting locus of

political power from nation states to the supranational level.



The claim of entering a paradigmatic change in governance, I argue in Chapter 2,
requires investigating the deepest mechanism of the political process in a stakeholder-
consensus setting. In so doing, I juxtapose the findings not only to the original model as
designed by the U.S. authorities, which has been the privileged scholarly approach, but
also to the common dynamics of collaborative processes as formulated by researchers in
Interorganizational Studies and Management Studies.

As the focal variable of the investigation, power is conceptualized in this thesis on
three levels by mobilizing contemporary theoretical frameworks: 1/ Foucault’s
postmodern ontology of power (Political Philosophy), which has engendered
Governmentality Studies and the “reflexive government” thesis (Dean), 2/ the
globalization perspective (Political Science and International Relations), which
recognizes the effectiveness of the regime of “shared power” and global public-policy
networks (Reinicke), and 3/ the organization approach to power in multistakeholder
formations (Organization Studies and Management Studies), which prioritizes the
dynamics of a consensus process (Gray).

By initiating a cross-disciplinary dialogue, this investigation thus applies an
enriched, layered theoretical framework to the ICANN experience. This allows me to
argue that JCANN, as a multistakeholder consensus-seeking entity, is a type of global
public-policy network performing alternative public-policy making (that is, policy-
making without government participation). In this sense, the U.S. government Internet
DNS management privatization policy is seen, indeed, as a paradigmatic case of adjusting
the hitherto centralized patterns and institutions of regulation to the shifting matrix of

technology-society relationship.



As presented in Chapter 3, the investigation of ICANN’s experience was deeply
immersed in a four-year-long policy debate within the corporation, based on a range of
sources: the flow of online contributions to a number of working groups and task forces,
as preserved in the enormously rich ICANN archive; minutes of meetings of the Board
and Domain-Name Supporting Organization (DNSO) Names Council; draft-policies and
consensus-documents; testimonies and reports; transcripts of webcasting from ICANN’s
quarterly meetings around the world.

These first-order documents were organized in discussion units, based on the most
significant (in terms of policy outcomes) and most controversial policies produced by the
collaborative process. The discussion units were arranged in two large groups:
substantive policies concerning the management of the Internet DNS, and organizational
policies concerning ICANN’s functioning. In the former group were: registrar
accreditation policy (introducing competition to domain-name registration services);
Uniform Dispute Resolution Policy (UDRP) (trademark protection in the DNS); famous
trademarks protection; new generic top-level domains (gTLD) selection policy
(expanding the DNS); internationalized domain names policy; and security and stability
policy. In the latter group were: at-large membership participation and representation
policy; policy on evolving and recognizing consensus in online discussions; and the
evolution and reform campaign.

The investigation of the ICANN case begins in Chapter 4 with presenting the
Internet DNS in three dimensions - technical, political-economic, and historical - in order

to understand the complexities of the policy issues that ICANN was mandated to resolve



and the strategic capability of some stakeholders to influence the pace and direction of
the policymaking process (the ccTLD operators and the technical cadre, for instance).

On the technical and economic levels, the combination of a number of factors
contributed to the endowment of the domain name identifiers with economic value and
the emergence of property-right allocation conflicts. While I accept the interpretation
(Mueller, 2002) of ICANN’s mandate as designing a new international regime for the
governance of a common pool resource by excluding those political actors who
traditionally were responsible for the preservation and effective management of the
global commons, I argue that the lack of clear understanding of the domain-name space
property characteristics (public good/utility vs. common pool resource) instigated the
conflicts over the scope of ICANN’s mandate.

The historical analysis of the evolution of the DNS (1983 — 1998), as a key layer
of the Internet’s architecture, reveals the process of gradual blurring of authority over the
Internet root’, with the distribution of operational and policymaking functions to a
number of key technical cadre players. At the same time, it is concluded in Chapter 4 that
the precommercial stage in the Internet’s development incubated such defining
components of the ICANN-led experiment in governance as: the issue area of a new
regime for governance of the access and use of a common pool resource; two major
stakeholder groups, namely a consolidated Internet technical elite and a large Internet

user group at universities and schools; and the cultural conventions of a new regime of

> The term “Internet root” refers to the unnamed space at the top of the domain-name hierarchy or to its

authoritative reference point, and is represented as “.”.
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governance based on the informal manner of research collaboration in an international
community of experts.

Yet, the U.S. government entered the highly-contested DNS governance field
only when the international Internet technical community and some intergovernmental
standard organizations made an attempt to assert authority over the management of the
Internet root in 1996. Based on a careful consideration of a cluster of then-contemporary
political factors, I argue that the policy approach selected by the U.S. government to
intervene in the Internet domain-name controversies (the trademark owners requirement
of property-right protection) and in the policymaking authority appropriation attempts
was embedded in its long-term foreign trade politics and was conditioned by the
fluctuating U.S. and EU negotiations over trade-barriers and protection measures.

Overall, the U.S. government policy of privatizing the Internet’s DNS
management is interpreted in this thesis as an exemplary case of projecting neoliberal
values onto the emerging global e-commerce regime, promoting a particular model of
global governance as an alternative to the “industrial age” international order, and
conceptualizing emerging global communications issues as commercial problems in need
of market and trade regulation.

I argue further that the new regulatory regime is a continuation of both long-term
U.S. neoliberal politics in foreign trade (free flow of information, no taxation,
privatization, deregulation), and the politics of assimilation of a new global
communication network into American foreign-trade politics; hence, my claim that the
multistakeholder consensus model was chosen by the Clinton Administration to

legitimize the privatization policy of the management of the global resource. It was a
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policy lobbied for by the big American telecommunications/Internet companies, but
feared by the U.S.” G7 trade partners (see Mueller, 2002).

The argument that it was of vital importance to the U.S. Administration to prove
to its trading partners that the self-regulation principle could be successfully applied to
the Internet, which was conceptualized as the new digital global marketplace, continues
in the following four chapters with the detailed examination of the ICANN process in its
formative years (1998 — 2002).

Three distinct lines of development provide the structure for this part of the thesis:
1/ establishing ICANN as a legitimate source of control over the Internet root (Chapter
5); 2/ implementing the U.S. government White Paper model of a multistakeholder
collaborative consensus entity (Chapter 6); and 3/ developing substantive policies for the
DNS management (Chapter 7). By recreating the chronological process and focusing on
its power dynamics it was concluded that, instead of creating policies by generating
consensus from diverse and proportionally represented stakeholders, ICANN functioned
more as a trusteeship organization. Instead of mediating a bottom-up consensus building,
the ICANN Management and the Board were steering a centralized top-down decision-
making process.

In a fascinating power struggle among key stakeholders over recognizing
ICANN’s policymaking authority, the regulatory regime for the management of the
global commons was established (i.. a competitive domain-name registration market was
created and trademark property rights were extended to Cyberspace), and the level of
centralization of the new regime was negotiated (global vs. local policymaking as

debated by the RIR operators and ccTLD managers).
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Nonetheless, in the same process, the largely acclaimed participatory democracy
model of self-governance was compromised as the at-large Internet users were not
allowed into the ICANN representational structure. In addition, non-commercial domain-
name holders’ interests were fighting an uneven battle with the broadly-represented
commercial constituencies in the DNSO; the cultural dominance of the U.S. and
European participants was undermining the principle of geographic diversity; and the
open-access working-group consensus model was discarded as inefficient.

In analyzing the stakeholder discourse in ICANN, two competing ideologies
about the prerogatives of the corporation were detected in Chapter 6. On the one hand,
there was the purely technocratic view of the ICANN Management of the Internet DNS,
which was focused exclusively on efficiency and effectiveness and gravitated towards
defining the ICANN mandate in narrow technical terms: maintaining the stability of the
Internet. The protagonists of this view tended to overlook the importance of the political
process by which the medium’s architecture was shaped, and were not sincerely
interested in the social implications of ICANN policy.

On the other hand, the champions of the bottom-up consensus view, who were all
in opposition to the Interim Board and the Staff, asserted that ICANN’s actions had
public policy content. In that view, openness and inclusion via user representation were
as important principles of governance as effectiveness and efficiency.

Considering these conflicting ideologies, and informed by previous research on
multistakeholder-consensus processes, I argue that the consensus process in ICANN was
doomed to failure not because of the irreconcilable stakeholder positions on property

rights issues, as it is often claimed (see Mueller, 2002; Weinberg, 2000), but due to the
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lack of some necessary preliminary conditions (i.e. consensus on ICANN’s mandate and
the criteria for reaching consensus, as well as financial stability and a balanced
constituency representative structure), and the Management’s reluctance to assume the
role of a mediator in the otherwise prolonged and not so fruitful discussion process in the
online working groups.

It is concluded from the analysis of the above dynamics that, by allowing the
process to divert from the innovative stakeholder-consensus-building formula and slip
back to traditional top-down policymaking, the power holders in ICANN compromised
the very idea of self-governance and, virtually, invited the world governments and
international organizations to take over the policy-legitimizing role that an at-large
membership and the consensus-reaching process were supposed to play.

The search for ICANN’s identity, which inspired the evolution and reform
campaign in 2002, is analyzed in Chapter 8. This search concluded with shifting the
decision-making authority towards the top, and moving away from the White Paper
model of an all-inclusive collaborative process. Ultimately, ICANN was redefined
according to the administrative philosophy of efficiency as a limited-mandate technical
coordination entity, functioning as a public-private partnership on a decision-making
principle involving a more empowered Board and Management as well as public
consultations instead of bottom-up consensus building. The current investigation
concludes with the observation that, although ICANN 2.0 (in the participants’ jargon)
still claimed a resemblance to the original hybrid postmodern institutional model, it

differed from it in the diminished scope of stakeholder participation (the criterion of
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“informed participation” was introduced), and in its substitution of public consultation for
consensus-building.

The complex theoretical approach to power that was applied to the investigation
of the ICANN case enabled better understanding of a global public policy network as a
network of interdependencies and a power-production network, as discussed in Chapter
9. It is argued there that, as well as a power-sharing entity, a collaborative formation
(such as ICANN) generates transformative social impulses and develops social
transformative capacity. Thus, along with the establishment of a global regulatory regime
for a common pool resource, the closing of the participatory gap, developing and
disseminating knowledge, and placing issues on the global agenda (Reinicke and Dang,
2000), ICANN has produced long-lasting intangible outcomes such as the dissemination
of norms and values characteristic of the North-American Internet technical community,
and the enlargement of a global network of Internet standard-development stakeholders
by involving the at-large and business users.

Thus, it is concluded in the thesis that ICANN 1.0 can be credited with providing
a major reference point for the current heated global Internet governance debate, which
has been boiling under the United Nations World Summit on the Information Society
(WSIS) umbrella since 2003.

Inspired and organized by the ITU, which is perceived in ICANN circles and
among the American scholars in particular, as the arch-rival of the corporation, the first
phase of the Summit (held in Geneva, Switzerland in December 2003) recognized the

importance of the Internet as a central element of the infrastructure of the emerging
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information society and established principles to guide the management of the Internet.®
Interestingly, the same policymaking principles that constituted the foundation of the
ICANN experiment and had been promoted by the U.S. government were embraced by
the heads of governments participating in the Summit.” The Secretary-General of the
United Nations was asked to set up a working group on Internet governance (WGIG) to
investigate and make proposals for action by 2005.% The ICANN-knit network of
concerned and active civil society representatives, many of whom were veterans of the
DNS-policy debates in the mid-1990s, provided a pool of knowledgeable participants in
the WGIG online and face-to-face discussions.

Yet, as the main goal of the UN/ITU initiative was to reestablish the principle of
intergovernmental responsibility in the global communications arena, although
recognizing the need for broader participation by the private sector and civil society,
ICANN’s experience in conducting a self-regulation consensus process did not receive
much appreciation at this stage. It was suggested that ICANN be incorporated in an all-
encompassing international Internet governance regime.’

Nevertheless, in the process of formulating principles for global Internet

governance (2004 — 2005), the WGIG considered the “lessons learned” from the ICANN

% See WSIS. “Declaration of Principles. Building the Information Society: A Global Challenge in the New
Millennium”, 12 December 2003; http://www.itu.int/wsis/docs/geneva/official/dop.html.
" The “Declaration of Principles” states, for instance, that “[t|he management of the Internet encompasses
both technical and public policy issues and should involve all stakeholders and relevant intergovernmental
and international organizations”; and “[p]olicies that create a favourable climate for stability, predictability
and fair competition at all levels should be developed and implemented in a manner that not only attracts
more private investment for ICT infrastructure development but also enables universal service obligations
to be met in areas where traditional market conditions fail to work”.
8 The second phase of the Summit was due to take place in Tunis, Tunisia, in November 2005, only weeks
after the submission of this thesis.

Commenting on this scenario, Paul Twomey, ICANN President and CEO, expressed the concern “about
the way in which the issues are being cast in the WSIS process and the confusion around some of these
terms” (see Twomey’s interview for Domains.info at the ICANN quarterly meeting in Rome, March 2004),
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formative years (for instance, “multistakeholderism” was recognized as the principle of
Internet governance in the WGIG Report, 2005).

In summary, it can be claimed that the present thesis provides a novel and original
“reading” of the, arguably, most significant experiment in global communications
governance in recent years, namely ICANN. In particular, the thesis 1/ develops and
applies a complex cross-disciplinary theoretical matrix for investigating power dynamics
in a multistakeholder collaborative consensus process; 2/ applies a critical process-
oriented approach to the investigation, which focuses on actors, strategies, and outcomes;
3/ studies exhaustively both a diverse pool of archival material and structured participant
testimonies; and 4/ contextualizes the case in technological, political-economic, and
historical plans, emphasizing its significance in exemplifying the neoliberal
governmentality of private sector self-governance and limited government participation.

Overall, the thesis contributes to the conceptualization of the 21* century
governmentality of “shared power” among diverse stakeholders in global public-policy
(GPP) networks. In view of the scarce analytical literature on the functioning of these
hybrid formations, the present thesis proposes an original conceptualization of GPP
networks as networks of interdependencies and power production, where transformative
social energy is generated and accumulated. This, itself, constitutes a contribution to our
understanding of social power and to the emerging field of global governance.

Finally, the thesis contributes to the current debate on Internet governance by
formulating a number of “lessons learned” from the ICANN experience and suggesting a
more differentiated approach where governance structures for the layered global network

are concerned.
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Chapter 1. Approaching ICANN as a network of interdependencies

ICANN was launched in late 1998 as an institutional form for alternative policy
intervention in the transformation of the global digital network from a communicative to
a commercial medium. Indeed, this policy intervention was called upon to settle
competing values over the flow of information on the network. With the
commercialization of the Internet in the early 1990s, how to govern Cyberspace acquired
paramount significance. Such issues as protecting privacy and guaranteeing the security
of online transactions gained priority on the agenda of international trade relations.

In view of the above concerns, the public debate on Internet regulability focused,
in the mid-1990s, on the level of governmental intervention in “taming” the new medium,
based on the experience of broadcasting and telecommunications governance and the
alleged “unruliness” of the globally distributed network.

As we shall discuss later, the U.S. Internet DNS management privatization policy
was conceived amidst this public discourse of limited governmental role in view of the
original self-regulative regime of the medium. More importantly for the present thesis, in
ICANN’s formative years, the competing views in this discourse influenced the range of
academic reflections on the newly established private corporation for the management of
the DNS. While the multistakeholder collaborative model for policymaking foreseen with
the creaﬁon of ICANN was almost universally acclaimed, its implementation was
subjected to persistent criticism, because it was perceived as being curtailed by those

stakeholders who enjoyed structural supremacy and influence over the process.
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The research platform of the present thesis is developed by taking into account the
contextual (pre-ICANN) public discourse on Internet governance in the 1990s, and
existing academic analyses of the ICANN case. In juxtaposition to previous analyses, I
argue here that studying the power dynamics of the multistakeholder collaborative
process is a research strategy, which enables a holistic view on the subject of
investigation (actors, strategies, and outcomes), unravels the complex causality of the
political outcomes, and, overall, provides a better understanding of the emergent Internet

global public policy regime.

1.1. Inscribing ICANN in the Internet-governance debate

By the time the U.S. Administration began soliciting input on the Internet DNS
management policy (1997), a lively public debate on the regulability of the new global
medium had evolved, and at least four principal competing views had emerged. In this
highly energized and ideologically charged discursive environment'®, the experiment
with a hybrid institutional format was seen by many as holding the key to the Internet

regulation debate itself and to the Internet’s destiny as a global public network.

10 The broader public debate in the United States at the time was focused on the Clinton/Gore
Administration’s National Information Infrastructure (NII) project which was formulated in 1993. The
project was framed as a strategy for enhancing the U.S. competitiveness in the Information Age (see
Chapter 4.3.3). The public debate on the NII was conducted by the mainstream media along business, and
not public-policy lines. As the communications scholar Robert McChesney cautioned, “the debate over
communications policy is restricted to elites and those with serious financial stakes in the outcome. It does
not reflect well on the caliber of U.S. participatory democracy”. He concluded that “[t}he historical record
of communication regulation indicates that... once the needs of corporations are given primacy, the public
interest will invariably be pushed to the margins” (McChesney, 1996, 103 — 104).
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1.1.1. The pro-government-involvement view

In the U.S.A., as the Internet was considered both an element of and the prototype
of the National Information Infrastructure (NII)"', the benefits of the wide-open use of the
medium were framed mainly in economic and functional terms. For those concerned with
protecting the public interest, it was of utmost importance to establish a democratic basis
for the governmental project.

In 1994, in a report to the U.S. government Information Infrastructure Task Force
(“Serving the Community: A Public Interest Vision of the National Information
Infrastructure”), the Computer Professionals for Social Responsibility (CPSR)"“
expressed a number of concerns with the NII planning process.”> More importantly, the
report is representative of the anti-commercialization and pro-government-involvement

attitudes of an important part of the Internet community.

" See T echnology for America’s Growth: A New Direction to Build Economic Strength. Washington DC:
The White House, February 1993, and U.S. Department of Commerce, NTIA The National Information
Infrastructure: Agenda for Action, September 1993.

"> The CPSR was one of the several non-profit, public interest organizations that actively participated in the
ICANN debate later. In their understanding, the public interest equaled “a strong and unequivocal
commitment to democratic principles”. Noticing that the practice of democracy in the U.S.A. was eroding,
they underscored that “the design and structure of the NII will have a profound effect on the future of
democracy in America” (CPSR, 1994, 15).

In fact, these were the concerns of Internet users at the time. Among them were: 1/ “the NII may fail to
provide universal access” in terms of network connection availability, reasonable price structure, user
training programs, and easy-to-use software tools; 2/ “a small number of companies may dominate [the
physical infrastructure of] the network and exert undue influence on its design and operation™; 3/ the
carriers that own the network may seek to control the content that flows through it; 4/ the NII design may
be affected by the failure to understand that people use information networks primarily for communication
with other people, and continue “to promote electronic consumerism”; 5/ the NII should “provide a vital
public space” for communication and community building; 6/ “the NII may fail to protect individual
privacy” (CPSR, 1994, 2 — 4).
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The CPSR report stated, for instance, that “the NII cannot meet its public policy
objectives without some combination of government initiative and regulation” (5).!* In
view of the specific ICANN debate later, “public vs. private” constituted a major battle
line when who had the authority to make global policies was discussed.

The U.S. government was asked, though, to actively promote democratic
decision-making when the NII design, operation, and use policies were developed. Later,
the same requirements of openness and transparency, diverse representation and
participation were imposed by the public-interest community on the ICANN process as
its fundamental operational principles. Moreover, as shown further in this chapter, for
critics and proponents alike, this set of principles served as a decisive standard when
ICANN’s legitimacy was assessed.

It was suggested, as well, that informal coordination of the Internet, which
allowed for widespread participation in the process of running the network, was a
function of the open and distributed architecture of the medium, supported by
evolutionary, interoperable standards (the TCP/IP network protocol). Five years later,
that same correlation would change the paradigm of thinking about the Internet, after the
U.S. legal scholar Lawrence Lessig (1999) incorporated it into a full-fledged theory of
the regulative power of the medium’s architecture, and coined the phrase “code is law”.

Most importantly for the present thesis, for the first time, a hybrid policy-making

approach was recommended as most suitable for the NII, namely “participatory design”

4 “If the NI is left entirely to private enterprise, it may become nothing more than a vehicle for
entertainment, finance, shopping, and advertising... it is only through government action that we will
preserve a public-interest component of the NII beyond these commercial interests” (CPSR, 1994, 21).



21

(20). Anticipating a clash over the decision-making authority'>, the CPSR report
proposed that users be involved “from the early design stages”, because “individual users
and their institutions had developed a sense of a strong involvement in the Internet’s
success”. Thus, “the benefits of democratic input to design and policymaking” would be
achieved “without sacrificing the technical advantages of consistency and elegance of
design” (20). This proposal stemmed from the early Internet users’ active participation in
the administrative process, allowed by the distributed management and maintenance of

the Internet.

1.1.2. The libertarian view of independence of Cyberspace

In the early Internet governance debate (1991 — 1996), the medium was described
as “functioning anarchy” because of its decentralized architecture and distribution of
power to the periphery and individual users.'® Nicholas Negroponte, for instance,
anchored his optimism for the future in “the empowering nature of being digital”. He
compared digital technology to “a natural force driving people into greater world
harmony” (Negroponte, 1995, 230), and teased the industrial world order with the
statement that “[lJong before political harmony and long before the GATT talks can reach
agreement on the tariff and trade of atoms..., bits will be borderless, stored and

manipulated with absolutely no respect to geopolitical boundaries™ (228).

15 The CPSR report (1994) stated that “[t]raditionally, technologists have argued that only a strong central
vision can produce elegant, consistent, complete designs... they argue that technical design must be left to
those who understand its complexities. Unfortunately this approach tends to create complex systems that
can be understood only by the technical elite” (20).

16 For a more detailed presentation of the “cyberspace libertarianism”, see Spinello, 2002.
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The metaphor of Cyberspace as the new frontier acquired omnipresence in the
mainstream media and academic publications alike, signifying the user community’s
spirit of independence and individual power.

In an inspiring Declaration of the Independence of Cyberspace (February 8, 1996)
John Perry Barlow addressed the governments of the industrial world by challenging their
power to interfere in the virtual reality enabled by the Internet: “You claim there are
problems among us that you need to solve... We are forming our own Social Contract.
This governance will arise according to the conditions of our world, not yours. Our world
is different”.

In reality, the Declaration was a brave-face reaction to the growing perception of
approaching governmental interference in the informal rules hitherto governing
Cyberspace.'”

In 1996, some national governments (i. e. Australia, Singapore, Indonesia,
Malaysia, the Philippines, Thailand, Vietnam, Brunei)® began discussing how to
effectively censor pornographic, racist, and hate content on the Internet. As governments
rationalized their actions as protecting the children from exposure to harmful information,
the term “Internet regulation” acquired the particular meaning of “censoring online
content”, inflicting concern among the libertarians. These concerns would be reiterated in

the ICANN debate, as well, where some critics have cautioned against ICANN’s power

17 The following excerpt from Barlow’s Declaration is an illustration of that perception: the “obsolete
information industries would perpetuate themselves by proposing laws, in America and elsewhere, that
claim to own speech itself throughout the world...”.

18 Singapore, for instance, introduced a law “Class License Scheme”, requiring the nation’s three Internet
Service Providers (ISPs), political parties, and individuals with websites on politics and religion, and online
newspapers to register with the government within 14 days of operation, and to block objectionable
material.
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to control the content of the root (Post, 1998; Mueller, 2002). Consequently, they later
entered the UN WSIS debate as well.

The important thing is that, in the mid-1990s, the widely-held belief that
government attempts to censor Internet-based communication were ineffective'® because
of the medium’s ability to overcome restrictions by introducing new protocols or

software, referred to the DNS management and the e-commerce regulation as well.

1.1.3. Lessig’s “code-is-law” view: spelling out the myth of the ungovernable

Internet

Lawrence Lessig’s book Code and Other Laws of Cyberspace (1999) brought to
the public debate the revelation that, despite the ability of online communication to
escape the restraints of geographic boundaries, behavior in cyberspace was regulated by
the restraints of the architectural code, the software which permitted and prohibited at the
same time.”

Lessig’s goal was to spell out the myth that “the Net has a nature, and that its

nature is liberty”. On the contrary, Lessig claimed that “[a]s the Net is being remade to fit

' The Internet regulation public debate in the mid-1990s was based on the presumption that network
communication is inherently different from broadcast communication and, thus, should not be regulated in
the same way. Because of the distributed power to the periphery of the Net, there was a virtual consensus
that 1/ the ISPs, as transmitters of content from the end users to the global Net, could not monitor, control
or block the information their customers send or receive; and 2/ children could be most effectively
protected by developing a rating system, self-implemented by the producers of content (potentially, every
Internet user), and installing filtering (access control) software on the users’ computers.

The significance of Lessig’s monograph for the maturation of the Internet governance debate is
underscored in the following excerpt from one of the numerous favorable reviews that the book received:;
“for the foreseeable future, Lessig’s book will be the starting point for all discussions of Internet
governance. It has created an entirely new platform for such discussions, a kind of ground zero for thinking
about the hard issues of rights and sovereignty of jurisdiction and constitution. And it has a great advantage
over the ideas of the previous thinkers such as Barlow and Negroponte because it actually gives us
somewhere to go” (Coyle, 2000).
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the demands of commerce, architectures are being added to make it serve commerce
more effectively. Regulability will be a by-product of these changes” (30).

On this basis, Lessig developed the argument that certain codes in Cyberspace
enable stronger control over the users’ behavior because of the architecture they create.
What he had in mind were those protocols that were used at the application layer, such as
browsers, operating systems, encryption modules, etc., and not the TCP/IP protocols,
which enable the access to the Net and interoperability. Yet, the ICANN experience,
which is presented later in the thesis, demonstrates that open access to the Net can also be
targeted by trademark interests, which insisted on filtering the registered domain names
on the basis of a “famous trademarks” list and demanding the ISPs to apply this
technology of exclusion.

Concluding from this that as a modality of regulation, as the regulator of
Cyberspace, code was politically relevant, Lessig touched on the issue of “competing
authorities” in Cyberspace. If control over code is power, he reasoned, “code writers are
increasingly lawmakers” (60). But “who controls the code writers”, he asked.

Not surprisingly, considering both Lessig’s training in Constitutional Law, and
the U.S. government’s legacy in subsidizing the development of the Internet, the answer
was — the government: “government has a range of tools that it uses to regulate.
Cyberspace expands that range. The code of cyberspace is becoming just another tool of
state regulation. Indirectly, by regulating code writing, the government can achieve
regulatory ends...” (99). Nevertheless, Lessig believed that “some values can be achieved
only if government intervenes”, because, otherwise, “[t]he invisible hand will change it

[the code] in a predictable way” (109).
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In this respect, his interpretation of U.S. government privatization of Internet
DNS management was that the policymaking was vested in an independent agency that is
“wholly outside the democratic process”. For him, this was an act of abandoning the

collective values that “ought to regulate private action” (219).

1.1.4. Self-regulation: the third way

In the second half of the 1990s, the realization of the rule-establishing capacity of
Internet technical standards focused the public debate on the role of the invisible but
powerful technical cadre and the efficiency of its informal standard-setting regime.

Already in 1995, Anthony M. Rutkowski praised the Internet standards’
development process as “by far the best in the business” (Rutkowski, 1995, 596).
Anticipating a paradigm shift in the global standards-making regime, Rutkowski was
adamant about the prevailing Internet standards-making regime as a model: “More than
just a standards process, it is a distributed collaboration and innovation engine... its very
uniqueness, however, suggests that it may not be easily applied to existing standards-
making organizations and their proceedings” (597). Among the unique features of this
process, Rutkowski underscored individual as opposed to organizational open
participation, minimum “institutional ossification” due to constant turnover of working
groups, network-based activities, creating the right culture of informality, network access,

and the presence of a large peer group. On this basis, he suggested that a principal role of
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government in this environment should be “simply to follow and understand what is
occurring both domestically and worldwide” (600).>"

Around the same time, the domain-name wars loomed large and a number of U.S.
legal scholars got involved in the debate on developing a legal regime for Cyberspace. In
general, they accepted the idea that the traditional sovereignty paradigm was
disintegrating and, hence, applying laws based on geographical boundaries was not a
feasible strategy.

A. Michel Froomkin, for instance, was convinced that content control was
impossible on the Internet: “any effort to censor the Internet organized at the national
level (or below) is likely to fail” (Froomkin, 1997, 141). The reason, according to
Froomkin, was that “the multinational nature of the Internet makes it possible for users to
engage in regulatory arbitrage - to choose to evade disliked domestic regulations by
communicating/transacting under regulatory regimes with different rules” (142). His
sanguine conclusion was that the Internet would promote “liberal democratic values of
openness and freedom and not... detract from modern states’ legitimate regulatory
powers” (155).

In the same vein, David Johnson and David Post (1997) proposed, as a central
principle for the Net, that “territorially local claims to restrict online transactions in ways
unrelated to vital and localized interests of a territorial government should be resisted”

(27). Specifically, they envisioned “new law-making institutions” to administer the

2! Milton Mueller (2002) comments that Rutkowski, in the early 1990s, as an American adviser to the ITU
Secretary-General, “wanted to bring the Internet activity into the international standards community” by
convincing the ITU to recognize the Internet community as “a major community of interest and a
significant standards making forum with which liaison is required” (95). In 1992, when the Internet Society
(ISOC) was formed, Rutkowski was made its executive director. Later, he became a consultant for Network
Solutions (NSI).
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domain-name space and they designated the community of online users and service-
providers to develop such a self-governance system (22). Their prognosis was that “[t]he
rise of responsible lawmaking institutions within cyberspace... will weigh heavily against
arguments that would claim that the Net is ‘lawless’ and thus tie regulation of online
trade to physical jurisdictions” (23). In conclusion, the authors wrote that “for online
activities that minimally impact the vital interests of sovereigns, the self-regulating
structures of cyberspace seem better suited than local authorities to deal with the Net-
related legal issues” (24).

Overall, the complexities of the emerging regulative regime for the Internet
suggested that governments should keep to the sidelines in the process, and the new
institutional entities should draw on the existing expert collaborative efforts that had
proved their efficiency, and also on the exclusive culture of openness and self-regulation.

In the above-sketched intellectual environment, the U.S. government initiated its
Internet DNS management privatization policy by conducting public consultations,
which, ultimately, led to the private-regime model as presented in its Green (January

1998) and White (June 1998) Papers.

1.2. ICANN under the academic magnifying glass

Academic reflections on ICANN appeared almost simultaneously with the

inauguration of the private corporation (October 1998).** Facilitated by the open-

participation and consultation format that the U.S. government selected for its

2 Arguably, the U.S. legal scholar David Post provided one of the first attempts to grasp ICANN’s identity
as an institutional innovation by suggesting that the inauguration of ICANN marked the precise moment of
institutionalization of the Internet governance regime (see Post, November 1998).
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privatization policy, a number of U.S. social scientists™ began scrutinizing the ICANN
organization-building and policymaking process.

These were scholars who participated in the ICANN process (some of them had
been involved in the earlier NII-related debate), and, thus, benefited from the rather fast
pace of learning about Internet addressing technology, its historical development, and
stakeholder interests.**

These were also scholars who were predominantly engaged in the Legal Studies
field, and understandably so, for the original ICANN agenda consisted in resolving
property-right issues. Consequently, the early academic debate on ICANN focused
intensely on ICANN’s legitimacy and authority” and on the changes in international
intellectual-property law that the World Intellectual Property Organization (WIPO)
induced and ICANN implemented through its Uniform Dispute Resolution Policy
(UDRP).%

The interest of these authors was divided between the power delegated to ICANN
to create a competitive domain name registration market and regulate it, and the
implementation of the ICANN model of a stakeholder collaborative process to develop

consensus-supported policies.

2 With few exceptions (e.g. Wolfgang Kleinwachter, Marc Holitscher) the participation of non-North-
American scholars was constrained by such cultural factors as the exclusive use of English language in the
online and face-to-face deliberations, and the inscription of ICANN, as a policymaking body, in the U.S.-
specific legal environment.

* This is an observation shared by many of the interviewees for the present thesis, who all were long-term
g?rticipants in ICANN.

Some of the most prominent authors in this field were: Froomkin, the cofounder of the ICANNWatch
website (2000; 2002; Froomkin and Lemley, 2003); Weinberg, the cochairman of the Working Group-C on
New gTLDs (2000).

26 On this issue, the following scholars have published articles: Froomkin (February 2001; 2002); Mueller
(“Rough Justice: A Statistical Assessment of ICANN’s Uniform Dispute Resolution Policy”, The
Information Society 17); Geist (August 2001); Stewart (May 2001); Davis (2002); Heifer et al. (2001).
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Adopting, in general, a critical stance towards the realization of the ICANN
project and the management of the corporation, these scholars-turned-activists ultimately
produced the first account of the battles leading to the creation of ICANN and
characterizing the corporation’s functioning in its formative years. This account was
based on personal observations, analyses of limited-access data and documents, and
personal communication with important ICANN players.?’

From the diverse landscape of publications on ICANN?®, I present here only those
that treat ICANN as an institutional innovation and are concerned with the realization of
the bottom-up consensus process. A number of insights that were reached in these
publications have helped me develop my critical approach towards the case, and have
suggested the primary significance of the power matrix in which ICANN was conceived

and immersed in its formative years.

27 It should be noted here that, because of their deep involvement with the deliberations in ICANN, some
of these U.S. scholars have developed rather rigid critical views on ICANN’s practices, often based on a
suspicion of conspiracy. Yet, after conducting some quantitative research on the effectiveness of the
ICANN-produced UDRP, Mueller and Geist had to retract from their initial positions of total negation and
recognize the merits of this approach to provide the intellectual-property owners with a faster and cheaper
dispute-resolution mechanism. Mueller, for instance, wrote in 2000: “On the whole, the UDRP criteria for
resolving domain name disputes have proven to be robust and fair. If applied properly, the policy serves as
an effective remedy against abusive registrations while preventing overreaching by trademark holders.
Although a significant number of bad decisions have come out of the process, the worst of them clearly
violate or ignore one or more of the UDRP’s decision criteria. The language of the UDRP is sound”
(November 2000). Geist reported, as well, that, in less than two years, the UDRP had resolved over 3000
disputes involving more than 6000 domain names (2001). Nonetheless, the consistent assault on ICANN’s
authority, legitimacy, and fair policymaking by credible U.S. scholars has established a pattern of
interpreting the ICANN experiment as a failure. For the next generation ICANN students, the privatization
of the Internet DNS management under the ICANN formula constituted a failure (see Palfrey, December
2003), because it was perceived that the U.S. government’s policy resulted in an authoritative regulative
regime functioning against the interests of the Internet end users and the medium’s innovation.

28 The ICANN case has been studied, as well, in several Masters and Doctoral Theses, which, despite their
contributions to the intellectual quest for identifying the new regulative regime, have not had significant
influence on the public debate (see Jackson, 1998; McTaggart, 1999; Pare, 2000; Brophy, 2002).
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1.2.1. ICANN as an institutional innovation: debating the causative factors

Initially, there was a virtual consensus among the scholars examining the U.S.
government privatization of the Internet DNS management on the exceptional
significance of the case (see, for instance, Post, 1999; Holitscher, 1999; Mueller, 2000,
2002; Kleinwachter, 2000). For observers sympathetic to ICANN’s cause, the policy was
considered “paradigmatic... for private sector governance in the Information Age” and
ICANN was seen as exemplifying “an amazing novelty in international affairs: a private
international organization that acts on behalf of the public trust, but stands outside of
government control and is responsible for the management of a crucial global public
good, that is the unique Internet addresses (IP-numbers)” (Holitscher, 1999).

Depending on their own research interests and experiences, authors interpreted
differently the causative factors for the institutional-design choice. For many of them, the
“open governance” process in the private corporation was simply governmental
recognition of the virtues of the pre-commercial Internet informal regulative regime.

Thus, drawing on scholarship of social norms, one of the earliest publications on
the emerging “law of Cyberspace” (“Developments in the Law: The Law of Cyberspace”,
editorial, Harvard Law Review, 1999) contended that Internet norms of open
participation, consensus building, and grassroots coordination (bottom-up, consensus-
driven, trust-based governance) have served key functions in the construction of the new
regime of domain name governance: “[t]hrough the publication of the White Paper, the
U.S. government codified these nebulous principles and contributed to the birth of a

written history of Internet governance™ (4). Implicit in this analysis is the assumption that
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Internet norms emanated from the technology’s globally distributed and decentralized
regulative format. Idealizing the intrinsic mechanism of institutionalization, the authors
claim that “[t]he steps leadjng to the creation of ICANN illustrate a continuing
commitment to the values of openness, trust, and grassroots coordination and portend
that, even in the face of an expanding and commercializing Internet, governance
structures that respect indigenous norms and customs will prove more successful” (8-9).
According to this publication, such a new management regime would have the ability to
foster a common code of behavior for an increasingly diverse Internet, and help unify a
variety of Internet interests.

A variation of the same “technology-driven-institutional-change” theme is the
argument that decisions on governance reflect the dominant technology-related trends.
Thus, Friedlander and Cooper (2000) suggested that “[a]s more and more hitherto
independent technologies... converge on what may be loosely considered ‘the Internet’,
we find ourselves having to come to terms with multiple and divergent traditions of use,
management, and oversight at home and abroad” (3). In terms of Internet regulation, the
authors advised that “[a] nuanced and layered [regulative] framework... is more
appropriate to the heterogeneous environments and applications that the technologies
support and may potentially support than a single, integrated entity” (3).

On the other hand, for communications scholar Milton Mueller (2000), the
Internet’s “ability to create new resources [forms of value] serves as the catalyst of fairly
rapid and disruptive institutional change” (1). Drawing on concepts of institutional
change, Mueller investigated the DNS governance case as exemplary of technology’s

ability to serve as “the driver of institutional innovation” (1) through “opening” new
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resources for exploitation. Employing the political economy conceptual framework,
which links institutional change to the emergence of resources created by new
technologies, in later publications, Mueller (2002) set his analysis on two postulates: first,
“the battles over the root fall unambiguously into a specific class of social phenomena:
the formation of property rights” (58), and, second, “[p]roperty rights assign decision-
making authority over resources to individuals or groups” (60).

Finally, the Swiss International Studies scholar, Marc Holitscher (1999)
emphasized that, by exerting “soft power” on foreign governments (in this case the term
referred to “U.S. superiority with regard to the Internet infrastructure as the U.S.
controlled the Internet backbones”), the U.S. was able to impose an “American style
regulation”. In effect, authority over the DNS management was transferred to the private
sector and national governments were bypassed by granting them only advisory status in
ICANN.

It can be observed that the above-presented attempts to interpret the shifting
regime of governance in the global communications field have exhibited a tendency to
isolate a single factor from the otherwise complex communication technology-society
relationship and endow it with exclusive transformative potential.

On the contrary, following the critical tradition in Communication Studies, the
present thesis aims at establishing a multirelational social matrix for the ICANN case.
Thus, I further argue that U.S. government privatization policy in the Internet DNS was
impelled by a number of interrelated political and technological factors. The

organizational format of ICANN, itself, reflected both the legacy of informal Internet
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regulation and the contemporary neoliberal governmentality of collaborative private-

sector-led self-regulation (the “reflexive government” paradigm — see Dean, 1999).

1.2.2. The consensus process: debating ICANN’s identity

As T argue later in the thesis, ICANN was subjected to two contradicting sets of
expectations, or two different normative philosophies, which accounted for its hybrid
institutional makeup and much of the tension in conducting a proper, although time-
consuming, bottom-up process.

On the one hand, there was the requirement of efficiency that the U.S.
government imposed on ICANN through its Memorandum of Understanding (MoU)
(November 25, 1998). In two years, till October 2000, ICANN was requested to fulfill an
ambitious policymaking agenda as a condition for the complete transfer of authority over
Internet DNS management from the DoC to the corporation. On the other hand, to resolve
the issue of its legitimacy, the DoC prescribed an impressively inclusive model of
alternative (without government involvement) policymaking process. In effect, it was
expected that the dynamics of the informal standard-setting regime of the pre-commercial
Internet, which had involved a limited number of technical experts and savvy users, could
be easily transplanted to the politically charged area of resolving property rights issues.

This hybrid institutional design of ICANN has prompted a number of scholars to
search for a proper metrics (measures used to indicate progress or achievement) when
analyzing the level of success of ICANN. The legal scholar Dan Hunter (2003), for

instance, noted that “[tlhe dual character of ICANN leads to alternative views of the
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kinds of political commitments we should expect [from ICANN]”. And he assigns these
alternative views to, first, Tamar Frankel - that ICANN needs to conform to corporate
governance expectations, and, second, to Michael Froomkin and Jonathan Weinberg -
that [ICANN should comply with the usual democratic expectations for governmental
institutions (1174).

I would argue, though, that Hunter, along with the ICANN critics at large, misses
the most obvious, third, interpretation of ICANN’s identity, namely, as a
multistakeholder collaborative consensus-building formation, which was the one tailored
specifically for ICANN in the U.S. government’s White Paper. Without understanding
the creative potential and the process dynamics of this alternative policymaking regime,
one cannot correctly detect the misgivings in managing such a complex social network as
ICANN. The best result that may be expected when such a fuzzy focus is applied to
ICANN is to come to the conclusion that the experiment has failed.”

I argue, though, that the consistent strong criticism towards ICANN, when it was
made, of course, from objective research foundations, has applied inadequate criteria of
success to the experiment. The next few illustrations exemplify this trend in the ICANN-
related literature.

* The legal scholars Jonathan Weinberg (2000) and A. Michael Froomkin (2000)
applied the principles of Administrative Law and Political Philosophy with the
result that they discarded the claim that ICANN was a legitimate governmental

agency, because of its deficiency in democratic mechanisms (“checks-and-

% John Palfrey (August 2003), the Executive Director of the Berkman Center for Internet and Society, for
instance, concludes, on the basis of studying the comments in the ICANN online Public Forum, that
“ICANN’s experimentation in running a representative and open corporate decision-making process has
largely failed” (1).
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balances”, fair representation, and efficient public participation). Nevertheless,
Weinberg (July 2001) did go a step further in attempting to crack the ICANN-

2%

identity puzzle by comparing the “prototype’s” (the Internet Engineering Task
Force - IETF) features with those of ICANN. He found that ICANN differed from
the IETF “in the nature of the questions it addresses” (18) (political vs. purely
technical-standard-setting), and in the scope of the participants — a “relatively
small and homogenous” community, “bound together by shared values and
professional norms” (26) vs. a universe of diverse stakeholders. Consequently, in
his view, an IETF-like consensus process could not be expected from ICANN.
Rather, improving its representative democracy mechanisms (i.e. returning to the
original Board make-up of half-experts and half-at-large representatives) would
resolve the issue with ICANN’s legitimacy.

The corporate management scholar and law professor Tamar Frankel (2002)
approached ICANN as a corporate entity, rather than a governmental agency,
which led to applying a different set of metrics to its process. Although she was
concerned with the same issue of enhancing ICANN’s legitimacy, Frankel
focused on the way functions and powers were defined, and accountability and
oversight established. Her claim was that “unclear power boundaries allowed
ICANN’s Management and board to assert broad discretion... and... a lower level
of accounting” (1), which, overall, made it difficult to evaluate ICANN’s
performance. Nonetheless, by applying a corporate governance understanding of
accountability and oversight, Frankel advanced the idea that ICANN’s functions

should be divided into making 1/ policy and 2/ operational decisions, which
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would lead to designing specific processes for each of them. Accordingly, the

Staff and Board, which had so far demonstrated their incapacity to conduct a

consensus policymaking process, would be divided into two separate expert

groups: “The new staff should not be composed of legal litigators but of lawyers
and public officers with experience in government and public policy

accountability” (15).

Without getting into any further details, I have to note here that Frankel’s report
was based on the conviction that ICANN functioned as a trusteeship organization, and,
thus, the dynamics of a multistakeholder collaborative formation as defined in
Interorganizational Studies and Management Studies were irrelevant. Accordingly, the
legitimacy of the process was sought in applying corporate control mechanisms, and not
in developing consensus-reaching process, as it was envisioned in the original ICANN
model.

The “consensus policy regime” is considered, though, as being central to
ICANN’s legitimacy by Johnson, Post and Crawford.>® Their collaborative publication
(2003) is based on the recognition that ICANN has no statutory authority and, in addition,
that it cannot claim to be a representative democracy. To compensate for the lack of
power to enforce its rules, ICANN was required by the DoC to include in its contracts

with registries and registrars®' the obligation to demonstrate that any mandatory naming

30 See Johnson and Crawford, 2000 (three articles); Post et al., July 21, 1999; Post, August 20, 1999;
Johnson, Post and Crawford, June 2003.

31 According to the ICANN “Registrar Accreditation Agreement” (17 May 2001), a registry is a person or
an organization authorized by IANA/ICANN to operate one or more registry databases — “to give out
domain names under their top level domain to those who ask for them and make the database of domain
name registrations available to the world at large”. A domain name registrar is “a person or an entity that
contracts with registered name holders and with a registry operator and collects registration data about the
registered name holders and submits registration information for entry in the registry database”.
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policy had emerged from bottom-up processes involving all affected parties. Thus, the
authors conclude, “[i]n a sense, the consensus policy theory provides a real ‘social
contract’ and contractually binding ‘consent of the governed’” (1133).

Importantly for my argument in this thesis, the authors identify certain leadership
deficiencies as the causes of the failed attempts to create consensus policies in ICANN.
Among them they outline the resistance of the Management to “publicly exert leadership
in calling for the creation of consensus policies and running the process” (1131), which
concurs with the current thesis’ conclusions.

In light of the later UN WSIS Internet Governance debate (still unfolding as this
was being written), the above-presented differing approaches to analyzing ICANN’s
institutional belonging and process deficiencies have not only evaluative, but also
instructive significance. If we find some answers to the question “why did ICANN fail to
achieve the envisioned model of globally representative policymaking through a
multistakeholder consensus process”, we could gain better understanding of the
complexities of interaction in a global public-policy network.

As presented next, it is the aim of my investigation of the ICANN case to
untangle the multitude of stakeholder interdependencies, to study the dynamics of
“shared power” policymaking, and to suggest some long-term, often intangible, outcomes
from ICANN’s stormy formative years. The latter could have particular significance for

the emerging global Internet governance regime.
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1.3. Constituting the research platform

For those who have followed the complicated policymaking in ICANN, it is
apparent that ICANN’s experience, particularly in its formative years, was conditioned
upon a matrix of pre-existing interdependencies.

Thus, as it is discussed further, the U.S. government’s political project of
promoting the Internet as the new global digital marketplace relied on resolving pending
trademark protection issues, while securing the Government’s authority over the root.
The Internet technical cadre’s aspirations aimed at complete delegation of governance
authority by the U.S. government and this, in turn, was a function of promptly fulfilling
the ICANN mandate, which, itself, required functioning contractual relations with a large
number of stakeholders. On their part, to get to the lucrative domain-name registration
market (especially, in the .com TLD), the registries and registrars had to accept ICANN’s
regulatory mandate, due to the DNS single-root architecture.’? Moreover, in its solitude
as the most powerful, and, arguably, the most despised player in the orbit of ICANN,

Network Solutions (NSI)* had to succumb to the U.S. DoC pressure and get into

32 As explained in an ICANN policy document (ICANN. “A Unique, Authoritative Root for the DNS”, 9
July 2001), “[tThe DNS is a globally distributed database of domain name (and other) information. One of
its core design goals is that it reliably provides the same answers to the same queries from any source on
the public Internet, thereby supporting predictable routing of Internet communications. Achievement of that
design goal requires a globally unique public name space derived from a single, globally unique DNS
root... Because of the uniqueness requirement, the content and operation of the DNS root must be
coordinated by a central entity”.

33 Network Solutions, Inc. was the first private organization to register Internet domain names in .com, .org,
and .nef TLDs. After ICANN’s creation, and under the U.S. DoC pressure, it began to develop interfaces
to its business systems to accommodate multiple registrars. It still hosts the master database of registrations
that all registrars use. In 2000, Network Solutions was acquired by VeriSign, Inc. In 2003, VeriSign sold its
Web-related businesses (e-mail, websites, hosting and Web presence) to Phoenix, Arizona-based Pivotal
Private Equity. VeriSign kept the registry database of .com and .ner domain names and website
authentication service, renaming it VeriSign Naming and Directory Services.
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contractual relations with ICANN in order to preserve its competitive advantage in the
demonopolized domain-name registration market.

On the international scene, U.S. trade partners agreed (after behind-closed-doors
negotiations — see Chapter 4.3.3) to the experiment in global private corporation
governance, without direct governmental involvement, because of the “soft power”
exerted on them by the U.S. Administration. The ITU, itself, which was bypassed by the
Internet DNS management privatization policy, kept the lines of communication open
with ICANN and, ultimately, claimed a leadership position in the Internet governance
field, as the WSIS process has demonstrated.

‘The realization of this multitude of interdependencies determined my decision to
direct the investigation towards the flow of interaction, as institutionalized in the ICANN
process, to the dynamics of policymaking, which could reveal the particular interests and
strategies of influencing the policy outcomes.

While taking into consideration the revealing insights offered in previous
analyses, 1 applied a different perspective to Internet DNS management privatization,
which is considered more adequate for the ICANN experiment.

Multistakeholder consensus-based collaboration is, indeed, a novelty in the
communications policy field. Yet, since the 1980s, scholars in Interorganizational and
Management studies have conceptualized collaboration as a public policy approach that
provides a viable democratic alternative for dealing with complex issues. So far, the
interest has been in such areas as community development and empowerment,

coordinated service provision, environmental issues, conflict resolution, health and social
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policy development (see Huxham, 1996, 16). On this basis, a rich conceptual and
methodological set of instruments has been developed.

Contrary to the previous investigations of Internet DNS privatization that have
endowed one particular factor (i.e. technology or cyber-community norms) with the
power fo induce institutional innovations, the current thesis discerns a social trend in this
instance of global stakeholder collaboration in the communications policy field. The term
used to further designate this trend is “shared power”, and the trend, itself, is interpreted
as constitutive of a new regime of governmentality. Thus, instead of assuming pre-
determined dynamics of Internet governance due to the medium’s “essence” or mode of
use, the thesis inscribes the case in a particular “historical specificity” (Slack, 1984) of
shifting networks of force relationships in the realm of communication technologies.

The approach outlined in the thesis, in addition, brings the collaborative process
(rather than the decisions it leads to) into focus by accentuating the productive potential
of shared-power collaboration.

In this light, the task of detecting and mapping shared power dynamics in the
Internet DNS policy-setting process is seen as being oriented towards the larger horizon
of understanding Internet governance as part of the global public-policy domain.

To overcome the limitations of previous research, I investigated the conclusions
and recommendations reached in Interorganizational and Management studies on the
basis of the analyses of numerous local and national collaborative formations. It was
illuminating to discover that, on the basis of realized and recognized interdependencies,

stakeholders with otherwise irreconcilable interests were able to resolve complex
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environmental issues, to design social programs, and to overcome labor disputes.*
Therefore, although what is discussed matters, it is in the stakeholders’ power to reach
commonly accepted decisions when the process of negotiating positions is skillfully
mediated and the expectations are realistic.

Initially, though, my interest in the ICANN case was provoked by a seeming
contradiction: if collaboration is based on the stakeholders’ agreement to conduct a
consensus-oriented process, and, if all stakeholders participate in the deliberations as
equals, how is the exercise of power possible? And, further, in such a shared power
environment, what are the stakeholders’ strategies for influencing the collaborative
process and its outcomes?

To address the above-outlined research concerns, I constructed a cluster of
questions, focused on the “shared power” dynamics in ICANN:

1/ Who were the stakeholders sharing power in the collaborative arrangement?
How were their stakes perceived, articulated, and expressed during the collaborative
process? What were the power strategies used to influence the outcomes of the process?

2/ How were the power dynamics both conditioned and constrained by the
stakeholder configuration in ICANN: structural imbalances of representation, control
over resources, global representation, cultural impediments to the participation,

availability and openness of decision-making forums?

3* The same dynamic was observed in an environmental collaborative group, which I had the opportunity
to investigate in 2000 — 2001. The Ontario industry-led multistakeholder group Pilot Emission Reduction
Trading Project (PERT) comprised of representatives of the energy production sector, non-profit
environmental groups, and the provincial government. Tt had self-mandated to evaluate the environmental
and economic benefits of using emission-reduction trading as a tool to improve air quality, to design a
trading system that is publicly acceptable, and to develop a pilot emission-reduction market and propose
policy-decisions to the government (see Turcotte and Antonova, June 28, 2002). The first-hand
observations were instrumental in developing the research platform for the ICANN case investigation.
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3/ What was the governmental participation in ICANN? How was the role of
“observers” respected by the governmental representatives?

4/ How effective was the participation of non-commercial representatives in the
agenda-setting, strategizing, and consensus-achieving stages?

5/ Did the collaborative process in ICANN lead to such intangible outcomes as
consensus, learning, and innovation, which exemplify the productive potential of a shared
power regime?

6/ How was power both shared in and generated by ICANN?

7/ Overall, what is the ICANN experiment’s significance for the emerging global
Internet governance regime?

In short, while drawing on the merits of other investigations of the case, this thesis
aims at overcoming their one-dimensionality, which leads to the reduction of the case’s
complexity. To achieve this goal, in the next chapter I inscribe the case in a multi-
theoretical and conceptual framework, which is a feasible research strategy due to the
choice of power (a fundamental Social Science category) as the key variable for
observation. The theoretical framework that is developed in Chapter 2 then allows me to
emphasize the productive potential of the shared-power collaborative process in ICANN
by investigating the political and cultural long-term outcomes in relation to the discussed

issues.
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Chapter 2. Laying out the theoretical matrix: choices and expectations

If one man knew the whole truth, his predictions would always be correct;
but since all existing theories are incomplete and partly false,
it is better to bring together a variety of partial theories

fo better approximate the whole truth.

Diesing, 1962 (179)

The current investigation is an exercise in unraveling “the history of the present”
(Michel Foucault). Although focused on the rationalities and practices of policy-making
for a particular medium (the Internet) by a particular entity ICANN), it is, nevertheless,
concerned with the emergence of an alternative multistakeholder collaborative regime of
policy-making in the field of communication, which possesses a certain democratic
potential, and is exemplified by Internet governance innovations.

Power is constituted in the present study as both the magnifying glass for the
political process and the dominant concept capable of rendering intelligible the examined
phenomena. The underlying reason for this methodological choice is the understanding
that shifting social practices are constructed in and by historically specific matrices of
power relations; hence, the need to focus on the deepest mechanisms of the political

process when examining unstable practices and emerging governance strategies.>

3 In constituting power as the focal variable in the interrogation of the collaborative process on Internet DNS
governance, this thesis is influenced by the concerns of other scholars in Social Sciences. For instance,
Jennifer D. Slack (1984) stated with regret that the success of the intervention she proposes “at the site of
attempts to extend patent protection to computer programs... cannot be guaranteed”, because her analysis
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On the one hand, as a pervasive social dynamic, power animates the relationship
of communication technologies and society. It is my conviction that the communicative
process in general, as well as each of its constitutive elements (communication
technology and policy among others), cannot and should not be studied apart from the
historically-specific power matrix. On the other hand, as a key political-philosophy
category, power “opens” the treasury of Social Science theories and concepts, thus
allowing the investigator to selectively appropriate those constructs, which are able to
serve the established goal.

For this thesis, power is conceptualized by employing three reference frameworks
borrowed from Political Philosophy, Political Science and International Relations, and
Organization Studies: 1/ postmodern ontology of power, which maps the contemporary
rationalities of government; 2/ globalization perspective on power, which recognizes the
effectiveness of a regime of “shared power”, and 3/ organizational approach to power in
multistakeholder formations, which investigates the dynamics of consensus practices. It
will be demonstrated, next, how each of them provides building elements for the
analytical construct guiding the investigation of the emergent governance regime of
“shared power” in the communications field.

The argument developed in the present thesis that a new regime of governance is
emerging in the communications field, which considers the medium’s architectural
characteristics, users’ norms of behavior in Cyberspace, and the regulator’s potential to

exert “soft power”, resonates with Foucault’s postmodern genealogy of dominant

“lacks an adequate theory of political power and of the nature of the politically effective relationships
between the various fractions of the capitalist class” (147). Andreas Schedler (1997) observes, as well, that
“[i]t is impossible to speak of politics and remain silent on power or authority. Most concepts of politics
accordingly take this aspect to be its essential, defining quality” (8).
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technologies of government. In this perspective, technologies (in their primary
functionality as governance mechanisms) are the tangible effects of a complex of
power/knowledge relationships as formed in specific historical conditions of possibility.
Once technologies enter the mainstream of human practices, they articulate their semi-
autonomy in rearranging important social relations — economic, political, and cultural.

This view resonates with the Critical Communication Studies’ understanding of
the dialectical relationship between communication technologies and society. In the
latter, technologies are very much a part of the social structure. They are invented,
developed, and used within it, although simultaneously maintaining relative autonomy
within the particular social formation. Thus, technologies are neither “peripheral
expressions of some central essence” nor “organizing principle of society” (Slack, 1984,
82). Their identity, as both cause and effect, is subject to historical specificity.

Developed by Raymond Williams (1973) in relation to television, and elaborated
further by Jennifer Daryl Slack (1984), this approach studies a particular technology (its
place, functions, and effects) in its proper social and political context. Consequently, it
opens a space for policy intervention in the development, regulation, and marketing of a
particular communication technology.

In light of this critical perspective, the present investigation “reads” the Internet
DNS privatization policy, developed and implemented under the U.S. government
leadership, as an instance of “technological policy intervention” (Slack) in the never-

ending chain of the power/knowledge relationship.
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2.1. Postmodern ontology of power: rationalities of government

In Cyberpower. The Culture and Politics of Cyberspace and the Internet (1999)
Tim Jordan conceptualizes power, after Michel Foucault®, in the following manner:
“Power is the name applied to that which structures culture, politics and economics.
Power has many forms and there are many theories of power, but each draws its
relevance from the sense that power names the things that determine how avlife may be
lived” (1).

The above definition speaks a lot of the elusiveness of the term, the difficulty in
grasping the phenomenon’s essence. It testifies, as well, to the pronounced deviation of
the Political Philosophy of the late 20" century from the conventional conceptualizations

of political power in terms of the sovereign and legitimacy.

2.1.1. Modern theories of power: liberalism and Marxism

The control over political power as exercised in a society by a ruler or a
government has been the essential problem of Western Political Philosophy from
classical (Plato and Aristotle) to medieval, and, since the 17 century, humanistic schools

of thought (Hobbes, Locke, Rousseau, Hegel, Mill, Tocqueville, Marx, Nietzsche,

% Tim Jordan’s investigation of cyberpower (1999) is an enlightening application of Foucault’s power
theory, which interprets the category of power as generically linked to the matrix of force relations
emerging in and around Cyberspace. In Jordan’s understanding, there is a major power struggle taking
place in Cyberspace and it is between the “grassroots”, or individual members of “virtual communities”,
the avatars, and “the virtual elite” dominating the construction and regulation of the “informational space of
flows” due to its scientific and technological expertise.
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Weber, etc.).”’ Perceived as an immanent feature of any social formation, power has been

used as a classifying indicator of political systems. Philosophers as early as Plato and

Aristotle defined the basic forms of government according to the number of power

holders and their use or abuse of power.

From the development of the ontological notion of political power, two

conventional modern theories of power emerged, which relied on the following

assumptions®® (see Table 1):

Table 1: Conventional (modern) theories of power

Liberal (judicial) theory of power

(“power as a right” model)

Marxist conception of power

(“power as repression” model)

1/ Power is in the possession of every
free-will individual as an original right,
as a commodity.

2/ Power as an original right is given up
in the establishment of sovereignty
(political power) through a legal act (a
cession or contract).

3/ The contract constitutes the matrix of
the political power, which defines its

limits.

1/ Power exists only in actions; it is neither
given, nor exchanged, but rather exercised.

2/ Power operates in and through the life of
civil society.

3/ Power’s role is to maintain,
simultaneously, the relations of production
and class domination, which is rendered
possible by the development of specific forms
of the forces of production.

4/ Due to its economic and class

37 For a useful comparative analysis of the conceptualization of political power in modern Western Political
Philosophy (from Hobbes to Foucault), see Hindess (1996).

*® The above presentation of the liberal and Marxist postulates in the theory of power is drawn from
Foucault’s “Two Lectures. Lecture One: 7 January 1976 (1980, 88 — 92).
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4/ Whenever a so-constituted power functionality, power is a relation of force
over-extends itself beyond the terms of | which represses (nature, the instincts, a class,
the contract, it risks becoming individuals); power can be defined as an
oppression. organ of repression.

5/ Power should be analyzed in terms of | 5/ Power should be aﬁalyzed in terms of

sovereignty and legitimacy. struggle, conflict, and war.

Reflecting, respectively, the normative horizons of individualism and
collectivism, these two rationalities of power, nevertheless, share a common
epistemology: first, power is perceived as “enhancing the capacities of those who possess
it and, consequently, in so far as it impinges on other persons, as an imposition on the
freedom of those persons” (Hindess, 1996, 96), and, second, there is a common focus on
the State as being endowed with power or exercising power for particular economic
gains, and, more generally, on institutions and the people who rule them. Consequently,
theories or ideologies were developed, guided by these perspectives, to justify or
legitimize the existence of the State.

Foucault (1980) underscored that one can find “an economism” as a common
point between the liberal and Marxist conceptions of political power. In the “power as a
right” model, “one is able to possess [power] like a commodity”, which then is
contractually exchanged in order for “sovereignty to be established” (88). In the “power
as repression” model, “the historical raison d’étre of political power is to be found in the

economy” (89).
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Ensuing from this common epistemology, which conceives of power as being
“always in a subordinate position relative to the economy” and as “modeled upon the
commodity”, nation-state institutions have been established as the focus for political

analysis and intervention (see Foucault, 1980, 88-89).

2.1.2. Foucault’s theory of power: a shifting matrix of force relations

Departing decisively from these conventional theoretical approaches to power, in
the late 1970s, Foucault developed his original view of power, articulated in postmodern
terms™. According to one of Foucault’s critics, he “almost singlehandedly... moved the
discussion of that most elusive and illusive concept from its modern or state-centered
understanding to a postmodern or decentered version” (Wolin, 1988, 179). Through
Foucault’s conceptual optics, a political power (sovereign) that rules on the basis of
consent is simply one among a number of “rationalities of government”, and “therefore
needing to be accorded no special analytical privilege” (Hindess, 1996, 98). Foucault
himself linked the “conditions of possibility” for such an analysis of the mechanics of
power, which has had never been done before, to daily struggles at the grass roots level,
after 1968, among those “whose fight was located in the fine meshes of the web of
power”, because “[t]his was where the concrete nature of power became visible”
(Foucault, 1980, 116).

Foucault introduced “a whole new vocabulary into the discourse on power”

(Krippendorff, 1995, 105). Already in his early works Discipline and Punish: The Birth

** For Foucault, “modernity is more significantly an attitude than an era” (Hoy, 1988, 14). In this sense, his
challenge to the modern metanarratives of the history of knowledge can be called “postmodern”. Foucault
himself, though, denied that he is an “enemy of reason” (20).
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of the Prison (1977) and Power/Knowledge: Selected Interviews and Other Writings,
1972 — 1977 (1980), he focused on power emanating from the production of truth as a
technique of government: “There can be no possible exercise of power without a certain
economy of discourse of truth which operates through and on the basis of this
association. We are subjected to the production of truth through power and we cannot
exercise power except through the production of truth” (Foucault, 1980, 93). Yet,
initially, as the sociologist Marc J. LaFountain (1989) notices, Foucault tended to
conceptualize power in a way reminiscent of “the Enlightenment view (i.e., that power
excludes, represses, censors, abstracts, masks, conceals, and silences)” (124) — “negative
power”. %

Later, in The History of Sexuality (1978), Foucault “dismissed the notion of power
as a simple... relationship between master and slave or between oppressor and
oppressed” (Krippendorff, 1995, 105), and suggested that it is “manifest[ed] instead in
complex networks of relationships — including of institutions, of knowledge” - “positive
power”. In his words, “[w]hat makes power hold good, what makes it accepted, is simply
the fact that it doesn’t only weigh on us as a force that says ‘no’, but that it traverses and
produces things, it induces pleasure, forms knowledge, produces discourse. It needs fo be
considered as a productive network which runs through the whole social body, much

more than a negative instance whose function is repression” (Foucault, 1980, 119 —

emphasis added).

* Foucault himself acknowledged that, initially, he had accepted the traditional conception of power “as an
essentially judicial mechanism... which prohibits, which refuses, and which has a whole range of negative
effects: exclusion, rejection, denial, obstruction, occultation, etc.” And further: “The case of the penal
system convinced me that the question of power needed to be formulated not so much in terms of justice as
in those of technology, of tactics and strategy...” (Foucault, 1980, 183 — 184).
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For Foucault, power is omnipresent and should not be identified exclusively with
institutions or mechanisms used to induce subservience. Because of its pervasiveness,
this conception of power escapes the modern imagery of “center — periphery” and
“ownership”. Rather, power should be understood as a “multiplicity of force relations
immanent in the sphere in which they operate and which constitute their
organization...and...as the strategies in which they take effect” (Foucault, 1978, 92-93).
As LaFountain summarizes Foucault’s understanding of the concept, “[pJower is a
shifting matrix of force relations that come from nowhere in particular and are
everywhere and exist only in their exercise and maneuvering” (LaFountain, 1989, 125).

The power/knowledge concept is central to Foucault’s work. Contrary to the
Enlightenment belief in a progressive accumulation of knowledge against the
“unthought”, where the pursuit of truth is largely independent of the social environment,
as it relies on reason, Foucault established power as the environment, defining what is
considered knowledge, and what the limits of the unthought are. He postulated a
historical series of regimes of power/knowledge, and stated that knowledge arises out of a
power complex: regimes of power define what counts as a meaningful utterance, what
topics are to be investigated, how facts are to be produced. Equally, however, all regimes
of power are constituted by discursive formations: regimes of knowledge define who
does and who does not have the intellectual authority to decide issues, how information
should be gathered about whom and by whom. Power and knowledge always imply one
another: they interpenetrate within specific regimes that provide the modes of subjection,

and also liberation, through which subjects constitute themselves.
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Convinced that no theoretical system has ever managed to account for the
question of power, and that power in the substantive sense (le pouvoir) does not exist,
Foucault suggested (in order of hypotheses only) the following features of power:

(i) that power is co-extensive with the social body; there are no spaces of primal

liberty between the meshes of its network; (ii) that relations of power are

interwoven with other kinds of relations (production, kinship, family, sexuality)
for which they play at once a conditioning and a conditioned role; (iii) that these
relations don’t take the sole form of prohibition and punishment, but are of
multiple forms; (iv) that their interconnections delineate general conditions of
domination, and this domination is organized into a more-or-less coherent and
unitary strategic form; that dispersed, heteromorphous, localized procedures of
power are adapted, re-enforced and transformed by these global strategies, all this
being accompanied by numerous phenomena of inertia, displacement and
resistance; hence, one should not assume a massive and primal condition of
domination, a binary structure with ‘dominators’ on one side and ‘dominated’ on
the other, but rather a multiform production of relations of domination which are
partially susceptible to integration into overall strategies; (v) that power relations
do indeed ‘serve’, but not at all because they are ‘in the service of” an economic
interest taken as primary, rather because they are capable of being utilized in
strategies; (vi) that there are no relations of power without resistances; the latter
are all the more real and effective because they are formed right at the point
where relations of power are exercised; resistance to power does not have to come

from elsewhere to be real, nor is it inexorably frustrated through being the
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compatriot of power. It exists all the more by being in the same place as power;

hence, like power, resistance is multiple and can be integrated in global strategies.

(Foucault, 1980, 142)

Foucault insisted that to study the elusive problem of power relations, one should
trace the mobile systems of relationships and syntheses which provide the “conditions of
possibility” for the formation of certain orders and levels of objects and of forms of
knowledge of such objects (the “historical a priori”). The political instrumentality of this
method of investigating power relations consists in raising people’s awareness of both the
relations of power in which they are implicated/inserted, and the choice that they have to
transform them, or escape through their actions of resistance and rebellion in order not to
be subjugated any longer. As Foucault stated, “all of my investigations rest on a postulate
of absolute optimism” (1980, 174).

The overall methodological program that Foucault outlined consists, in his own
words, in “escap[ing] from the limited field of juridical sovereignty and State institutions,

and instead... study[ing] the techniques and tactics of domination” (Foucault, 1980, 102).

2.1.3. The concept of governmentality

Derivative from the new perspective on power and government!, the concept of

governmentality emerged from Foucault’s later philosophy (from 1976 to 1984), where

*! It has been suggested in the literature that, in his later work, Foucault substituted the term “government”,
as a distinctive modality of the exercise of power, for “power” in general, because of the ambiguity of the
latter term and the association with “domination” and “repression”. Foucault distinguished, though,
“government” from two other types of power relationship, namely, strategic games between liberties, and
domination (see Hindess, 1996, 99). Thomas Lemke (2000) provides the following summary of Foucault’s
understanding of “government”: “Government refers to more or less systematized, regulated and reflected
modes of power (a ‘technology’) that go beyond the spontaneous exercise of power over others, following a
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he defined and explored “a fresh domain of research into what he called ‘governmental
rationality’, or, in his own neologism, ‘governmentality’” (Gordon, 1991, 1). Foucault
problematized the orthodox “forms of political reason”, based on “constitutive
oppositions of State/civil society, domination/emancipation, public/private” (see Rose,
1996, 37 -64).

Sensitive, as it is, to discourses, practices and techniques of government, this
perspective targets, in general, the rather dynamic map of political rationalities, which are
more than just ideologies, and connote the ways of thinking about government as activity.
In particular, it has the potential to both interpret the unique policy approach to the
Internet DNS privatization in the code of the neo-liberal rationality of less government
and more self-governance, and broaden our understanding of the governance process in
the communications field.

Foucault (1988) defined “government” in generic terms as the “conduct of
conduct”, as activity of influencing others’, or oneself’s, behavior by applying
techniques and practices belonging to particular rationalities of rule. Among other things,
government as an activity refers to the relations concerned with the exercise of political
sovereignty (political government as the exercise of a central, unified form of state
sovereignty).*

In this sense, the government of conduct has occurred, consecutively, within three
frames — in Mitchell Dean’s view, all extant today: the government of acts and things

(dispositional government), of processes and conditions (processual government), and of

specific form of reasoning (a ‘rationality’) which defines the telos of action or the adequate means to
achieve it” (5). ,

* As some critics notice, Foucault was mainly concerned with the questions of “government of oneself”, or
“genealogy of ethics”. Therefore, “his analysis of government of the state must be pieced together from the
ideas sketched out in a few short, and sometimes enigmatic, essays and interviews” (Hindess, 1996, 106).
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existing forms of government and self-government (reflexive government) (Dean, 1999,
200).

In Foucault’s writings “governmentality” is conceived in narrow historical terms,
as a distinctly new approach to governing, detectable in practices and technologies of
rule, emerging in Europe from the sixteenth century, and in the manner of
conceptualizing power (Foucault, 1991, 102-104). In this narrow, historical sense, it is a
particular way of governing, “which has as its target population, as its principal form of
knowledge political economy” (Foucault, 1991, 102), and which is “associated with the
parallel crystallization of new forms of expertise and state institutions” (Gane and
Johnson, 1993, 7).

In a more general way, governmentality refers to:

1/ “a way or system of thinking about the nature of the practice of government
(who can govern; what governing is; what or who is governed)” (Gordon, 1991, 3);

2/ “the bodies of knowledge [theories, ideas, philosophies], belief and opinion in
which we are immersed” (Dean, 1999, 16), and which are a part of our social and cultural
products;

3/ the way in which thought both “operates within our organized ways of doing
things” (Dean, 1999, 17 — 18) (“regimes of practices”) and “is embedded within
programs for the direction and reform of conduct” (18).

Following Foucault, Dean calls this particular approach to governmentality
“analytics of government” and explains that “to analyze mentalities of government is to
analyze thought made practical and technical” (Dean, 1999, 18): “An analytics of

government... assumes that discourses on government are an integral part of the
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workings of government rather than simply a means of its legitimation, that government
is accomplished through multiple actors and agencies rather than a centralized set of state
apparatuses, and that we must reject any a priori distribution and divisions of power and
authority...” (Dean, 1999, 26).

From the “analytics of government™ perspective, governance policies (programs,
discourses, particular decisions, etc.) are embedded in a specific set of rationalities that
provide for their intelligibility and general acceptance. The key in grasping the logic of a
particular “regime of government” consists in mapping its governmentality; that is,
detecting and identifying the rationalities of government embedded, on the one hand, in
the always-already-there environment of dominant discursive and non-discursive
practices, and, legitimizing, on the other hand, the particular policies, rendering them

achievable and desirable.

2.1.4. Neoliberal governmentality

Recognizing that, since the end of the 18™ century, the liberal rule has been
shaping the political contours of the modern world, Foucault reviewed the shifting
dynamics and complexity of the rationalities of rule in some post-war Western liberal
democracies — West Germany, the United States, and France (see Gordon, 1991, 41- 44).
For him, liberalism was not simply a doctrine, or set of doctrines, of political and
economic theory, but “a style of thinking quintessentially concerned with the art of

governing” (Gordon, 1991, 14).
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Thus, the liberal rationality of government not only recognizes that the exercise of
power requires a degree of freedom on the part of its subjects, but also believes that the
long-term objectives of government are best pursued through the free decisions of
individuals. That is why it requires that the state should act to promote that freedom.

Yet, although arguing against excessive regulation of behavior, liberal rationality
does not dismiss regulation as such. Rather, a comprehensive regime of regulation should
disintegrate in a number of specialized regimes. In this view, “limited government is a
recipe for success while unlimited government is a recipe for failure” (Hindess, 1996,
128).

As liberal rationality is concerned with an individual’s conduct according to
certain standards of reason and order, forms of indirect regulation are invented and
applied (i.e. education, design of public buildings and spaces enabling regulation through
the normative gaze of their fellows). “In space of the pervasive effects of discipline, an
equally pervasive governmental management of freedom is endorsed, to similar effect”
(Hindess, 1996, 131).

In light of Foucault’s “analytics” of the liberal political reason, a number of
authors in Political Science and Sociology have begun investigating the “history of the
present” by unraveling the neo-liberal governmental rationalities and newly-invented
techniques. In view of the “difficult and uncertain” reception of Foucault’s work in
England (Gordon, 1996, 253), in November 1989, at a meeting in London, the “History
of the Present” research network was formed “to link researchers actively seeking to use

and develop the intellectual tools and approaches proposed by Michel Foucault for the
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analysis of our present”.*’ From this collective initiative of British, U.S., Australian, and
Canadian scholars*, a regular meeting forum emerged located in London, and a number
of publications, in the 1990s, suggested the establishment of an interdisciplinary field,
namely Governmentality Studies.

As a result, a new articulation of neo-liberalism or “advanced liberalism” (Rose),
as the dominant rationality of government in the second half of the 20™ century, entered
the academic debate. This approach transcends the institutional analysis and aims at
uncovering the rationalities and technologies of government. Nikolas Rose, for instance,
detected new “techniques of government that create a distance between the decisions of
formal political institutions and other social actors, conceive of these actors in new ways
as subjects of responsibility, autonomy and choice, and seek to act upon them through
shaping and utilizing their freedom” (Rose, 1996, 53-54).

In confirmation of the above inferences, Peter Miller and Nikolas Rose argue that,
in advanced liberal democracies, “[m]odern political power does not take the form of the
domination of subjectivity... Rather, political power has come to depend upon a web of
technologies for fabricating and maintaining self-government” (Miller and Rose, 1993,
102). Interested in the “advanced liberal rule”, Rose (1996) states that this rule “does not
seek to govern through ‘society’, but through the regulated choices of individual citizens,
now construed as subjects of choices and aspirations for self-actualization and self-
fulfillment. Individuals are to be governed through their freedom... as members of

heterogeneous communities of allegiance, as ‘community’ emerges as a new way of

* See http://www.uta.fi/~pttaku/hipe.html.
* Among the inaugurators of the network and participants in the first “Foucault and Politics” conference in
September 1992 were: from Britain, Andrew Barry, Thomas Osborne, Nikolas Rose, Colin Gordon; from
the U.S.A., Barbara Cruikshank; from Australia, Tan Hunter, Barry Hindess, Mitchell Dean; and, from
Canada, Alan Hunt (see Barry et al., 1996).
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conceptualizing and administering moral relations amongst persons” (41). Overall, the
neo-liberal governmentality, which rose to prominence under conservative governments
in the 1980s, has placed emphasis upon the self-government of individuals and sought to

limit the incidence of “the state” upon the lives and decisions of individuals.
2.1.5. Reflexive government

In his attempt to diagnose the contemporary transformations in governmentality,
Mitchell Dean suggests that “the government through processes is increasingly displaced
by a government of government, a ‘reflexive government’ (Dean, 1999, 149). What
marks the novelty of our present, he argues, is that “at least one variant of neo-liberalism”
considers “the task of national government to be to govern without governing society”
(172), “less to govern social and economic processes external to itself than to secure the
institutions and mechanisms of social and economic government themselves” (172);
hence, national governments’ major concern with the reform of the performance of the
existing governmental institutions and techniques “through the activation of the energies
and capacities of existing agencies and institutions” (179).

As Dean contends, “[t]he imperative of reflexive government is to render
governmental institutions and mechanisms, including those of the social itself, efficient,
accountable, transparent and democratic by the employment of technologies of
performanc” (193).

The analytical frame of “reflexive government”, developed by Dean on

Foucault’s concept of governmentality, provides for the understanding of, first, how “the
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governmentalization of the state — by which the state came to take on the function of the
care of populations and individuals — is today... being partially displaced by... and
recoded within another trajectory whereby the mechanisms of government themselves are
subject to problematization, scrutiny and reformation” (Dean, 1999, 193) (the
“governmentalization of government”), and, second, why the advanced liberal practices
are concerned “to promote and then govern through forms of ‘indigenous government” of
individuals, organizations and collective” (149).

Still in 1981, Foucault suggested that “the left” should reply to the “reflexive
government” variant by a governmental logic involving “a way for the governed to work
with government, without any assumption of compliance or complicity, on actual and
common problems” (see Gordon, 1991, 48). Foucault stated that “[tJo work with a
government implies neither subjection nor global acceptance. One can simultaneously
work and be restive” (Foucault, 1982, 29 — 40).

Foucault’s concept of power made visible the “capillary” forms of domination
and subjugation, without excluding the central institutions from being possible objects of
analysis. Indeed, Foucault explained his approach as follows: “I don’t want to say that the
State isn’t important; what I want to say is that relations of power, and hence the analysis
that must be made of them, necessarily extend beyond the limits of the State. In two
senses: first of all because the State, for all the omnipotence of its apparatuses, is far from
being able to occupy the whole field of actual power relations, and further because the
State can only operate on the basis of other, already existing power relations. The State is

superstructural in relation to a whole series of power networks that invest the body,
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sexuality, the family, kinship, knowledge, technology and so forth” (Foucault, 1980,

122).

2.1.6. “The Foucault effect”: affinities and advances

Foucault’s ideas encountered considerable interest and extensive criticism even in
his life-time. Jiirgen Habermas, for instance, described Foucault as “a conservative who
is nostalgic for an archaic past”, in accordance with his critique of postmodernism as a
nostalgic desire to return to the premodern.*’ As Foucault replied, his intention was rather
to “bring to awareness the dangers that have resulted from attempts to put the ideas of the
Enlightenment into practice in social institutions that have had different historical effects
than were intended” (see Hoy, 1988, 21).

Habermas claimed that Foucault was engaged in “(1) a self-referential, total
critique of reason (2) in the form of a transcendental, genealogical historiography (3),
which is itself based on a theory of all-encompassing power” (as formulated in Kelly,
1994, 371).

On an epistemological level, the disagreements between Habermas and Foucault
rested on the question of what constitutes the conditions of knowledge. For Habermas, in
his theory of the ideal speech situation, and for the Frankfurt School critical theorists, in
general, true knowledge can be acquired if the way of thinking is free from distortions

imposed on individuals by repressive social institutions. Contrarily, for Foucault,

* For a pointed analysis of the philosophical differences between Foucault’s and Habermas® ideas, see
Kelly (1994). Some critics of Foucault (i. e. Nancy Fraser and Habermas himself) recognized that the
objections to Foucault’s ideas were often a result of “misunderstanding” (see Kelly, 1994, 366).
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knowledge is never free from power relations, because power constitutes the “unthought
that conditions knowledge” (see Hoy, 1988, 25).%¢

Hindess (1996) established points of affinity between Foucault’s position and that
of critical theory: 1/ Foucault’s “refusal” to place the orthodox notion of power “at the
center of his analysis of government” corresponds to critical theory’s rejection of the idea
that “government rests on the consent of its subjects” (145); 2/ Foucault’s interpretation
of discipline as a form of political rationality, which is reminiscent of critical theory’s
“concern with the subordination of human individuals to instrumental reason” (Weber
and Frankfurt School); 3/ Foucault’s insistence on reading power relations as
omnipresent, which is a clear understanding of critical theory: the idea of that “insidious
power that operates over people’s thoughts and desires” (Marcuse, Lukas) (146).

Despite the above parallels, according to Hindess, there are, indeed, fundamental
differences between the accounts of power provided by critical theory and Foucault:

1/ concerning processes of rationalization in Western societies in the modern age:
since Weber, critical theory has universalized instrumental rationality as an all-embracing
phenomenon of rationalization; Foucault shifted the focus “from the universal to the
singular”, from framing critical social research in one universal instrumental reason to
investigating the emergence of particular rationalities, “without assuming any necessary
overall coherence” between them; he “emphasized their local and contingent aspects”

(148);

46 Hoy (1988) speculates that “Foucault finally abandoned his effort to formulate his theory of power”,
because he realized that “power cannot be thought in the modern way by being completely represented in a
theory”, if it constituted the “unthought” in relation to knowledge: “It resists theory, not because it is
mysterious, but because it is not a single thing. Power is the unthought that is linked to every mode of
knowledge, but since there are different modes of knowledge, there will be different power relations
conditioning the different disciplines™ (26).
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2/ concerning “the ideal of the person as an autonomous moral agent”: critical
theory holds the Enlightenment ideal of human emancipation from any “illegitimate
power” (148 - 149); Foucault, in contrast, suggested that, because power is “an
inescapable feature of human interaction” (150), any such normative ideal should be seen
as one of domination’s most fundamental effects.*’

Overall, Foucault has been criticized for condemning the modern period without
suggesting alternatives to present institutions, because he rejected the normative approach
to society (when the modern progressivism is problematized, there are no criteria for
judging social orders as being better or worse than one another). Nancy Fraser, for
instance, while acknowledging Foucault’s contributions to a positive and broad
conception of power, encounters “some grave difficulties” in it, such as a “value-neutral
account of modern power” and “normative ambiguities” in general (see Fraser, 1992, 217
~233).8

Gordon refers, as well, to objections raised by the Marxist left that “this new
attentiveness to the specifics of power relations... failed to address or shed light on the
global issues of politics, namely the relations between society and the state, as a network
of omnipresent relations of subjugating power” (Gordon, 1991, 4).

Paradoxically, as our further analysis of the debate in Globalization Studies and

Organization Studies will reveal, the indifference to social stratification in their

*7 Foucault strongly rejected the possibility of such an ideal, apparently referring to Habermas theory of
communicative action: “The thought that there could be a state of communication which would be such that
the games of truth could circulate freely, without obstacles, without constraint and without coercive effects,
seems to me to be Utopia” (Foucault, 1988, 18).

*® In an article published in 2003, Fraser seems more adamant to reconsider the value of Foucault-inspired
analysis of the present (the “neo-liberal globalization” or “postfordism” in the terms that she privileges).
Moreover, when musing that “networks may... be emerging as important new vehicles of postfordism”,
Fraser suggests that “[c]ritical theories of globalization would do well to try to analyze them [the networks]
in Foucauldian terms. Above all, we might explore their articulation (both competitive and cooperative)
with more familiar types of regulatory agencies”. (Fraser, 2003, 169).
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perspective on power, which Foucault and the Governmentality theorists developed,
enabled new and more pertinent imagery and conceptual inventiveness to emerge in
relation to contemporary social phenomena.

The governmentality school of research has itself attracted broad attention and
followers, but has been criticized for its exclusively “programmatic orientation”, its
emphasis on “broad governmental themes rather than specific neo-liberal projects”
(Larner, 2000, 12). As Larner suggests, “without analyses of the ‘messy actualities’ of
particular neo-liberal projects, those working within this analytic run the risk of precisely
the problem they wish to avoid — that of producing generalized accounts of historical
epochs” (12).

Nonetheless, it has been recognized that, in comparison to approaches that treat
neo-liberalism either as ideology or as an economic-political reality premised on the
market extension to government, the perspective of governmentality “deciphers the so-
called ‘end of politics’ itself as a political programme” (Lemke, 2000, 10). As Lemke
(2000) comments, “the so-called ‘retreat of the state’ is in fact a prolongation of
government, neo-liberalism is not the end but a transformation of politics, that
restructures the power relations in society. What we observe today is not a diminishment
or a reduction of state sovereignty and planning capacities but a displacement from
formal to informal techniques of government and the appearance of new actors on the
scene of government (e.g. NGOs), that indicate ﬁJndame_rltal transformations in statehood
and a new relation between state and civil society actors. This encompasses on the one

hand the displacement of forms of practices that were formerly defined in terms of nation
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state to supranational levels, and on the other hand the development of forms of sub-
politics ‘beneath’ politics in its traditional meaning” (11).

As it is argued in the next section, the “globalization trend” has been seen as a
well-guided governmental project exemplifying the neo-liberal governmentality in the
late 20™ century. Coinciding with the commercialization of the Internet, this project is
benefiting from both the global communication connectivity and the democratic instincts
and aspirations of the so-called “civil society”. As a result, locally created forms of
community self-regulation are transplanted to the global level, and forums are
inaugurated for collaboration on contentious issues iﬁ a diversity of problem-domains
with the participation of stakeholders from governments, businesses and non-

governmental organizations.
2.2. Political perspective: power in global governance

We live in times marked by a rapid change in, literally, every dimension of human
and social experience. The sense of entering a qualitatively different stage in social
organization has induced ample research and theorizing efforts. A broad range of thinkers
(in disciplinary and geographical scope) have studied and encapsulated in concepts and
theories the defining features of these shifting conditions.” What has emerged from the

academic and political debates is a Picasso-like asymmetrical image of the world-society,

¥ Conventionally, Daniel Bell’s The Coming of Post-Industrial Society (1973) is considered the first
influential academic publication in North America announcing the beginning of the post-industrial
economic order. Darin Barney (2004) outlines four distinct academic discourses preceding the
“globalization™ debate: 1/ Post-industrialism (Alain Touraine, 1971; Daniel Bell, 1973; Herbert Marcuse,
1964; Jacques Ellul, 1964); 2/ Information Society (Yoneji Masuda, 1981; Marc Porat, 1977); 3/ Post-
Fordism (Michael Aglietta, 1979; Alain Lipietz, 1987); and 4/ Postmodernism (Michel Foucault, Jacques
Derrida, Jean-Francois Lyotard, Jean Baudrillard, Gilles Deleuze and Felix Guattari) (5 — 19).
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consisting of a multitude of multicolored, misfitting and constantly shape-changing
fragments, corresponding to diverse cultures, minority-experiences, and discourses.

The frame that holds the fragments together is, arguably, the centuries-old mold
of political and economic liberal rationality, which favors the free market rule and the
limited-government formula as providing the most benign environment for capital’s
aspirations for ever-expanding productivity and markets. In the late 20" century, the

major and most recognizable effect of this rationality was designated “globalization”.>

2.2.1. The Great Globalization Debate

The “great globalization debate” (Held and McGrew, 2000), which dominated the
Social Sciences in the 1990s, has been examining the shifting matrix of power relations,

rearranging the Industrial-age social organization in unstable postmodern configurations

(see Castells, 1998; Falk, 1995; Strange, 1996; Offe, 1996; Reinicke, 1998). !

Ptisa well-developed and agreed upon thesis in the academic debates that the term “globalization”, in
historical sense, reflects the tendency of increasing interconnectedness among civilizations and peoples,
and not just the political and cultural realities of the last several centuries(see Modelski, 2000, 49 — 54).
Thus, David Held et al. (1999) distinguish between three historical forms of political globalization: 1/ early
modern globalization (14™ — 18™ century), marked by “the growing centralization of political power within
Europe, the sedimentation of political rule into state structures, the territorialization of politics, the spread
of the interstate order, the development of forms of accountability within certain states and, at the same
time, the denial of such accountability to others through colonial expansion, conquest and war” (77); 2/
modern globalization (19" — 20™ century), “marked by the internationalization and transnationalization of
politics, the deterritorialization of aspects of political decision-making pertinent to states, the development
of regional and global organizations and institutions, the emergence of regional and global law and a
multilayered system of global governance, formal and informal” (77); and 3/ contemporary globalization
(1945 on), marked by “growing internationalization and transnationalization of politics, governance and
authority, proliferation of international and transnational regulatory regimes, multilayered governance”,
“unprecedented level of flows, agreements, networks (formal and informal) and connections”, “real-time
global communication and media infrastructures™, “deterritorialization and reterritorialization” (78 — 80).

°! Douglas Kellner depicts a wide variety of approaches to the phenomena called globalization: as “the
Westernization of the world”, as “a cover for the ascendancy of capitalism”, “as generating increasing
homogeneity”, “as producing diversity and heterogeneity through increased hybridization”, etc. He
cautions that the term is “not innocent nor neutral in many of its uses and often serves to replace older
discourses like ‘imperialism’ but also ‘modernization’” (2).
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Underscoring the fact that “no singular account of globalization has acquired the
status of orthodoxy” and “[n]o single universally agreed definition of globalization
exists”, David Held and Andrew McGrew (2000, 2-3) distinguish two major groups of
authors on globalization: globalists and sceptics.”> Through the globalists’ optics,
“contemporary globalization is a real and significant historical development” (2) defined
by its “material, spatio-temporal, and cognitive aspects” (3). It refers to the “entrenched
and enduring patterns of worldwide interconnectedness”, and “represents a significant
shift in the spatial reach of social action and organization” (3) towards supranational
scale.

To this interpretation of the contemporary trends, the sceptics oppose the view
that “the discourse on globalization... is... an ideological construction” (5), “a
convenient myth which, in part, helps justify and legitimize the neoliberal global project,
that is, the creation of a global free market and the consolidation of Anglo-American
capitalism within the world’s major economic regimes” (see Held and McGrew, 2000,

5).” Instead of detecting a rupture in the social condition, the sceptics see a continuation

%2 In a more nuanced classification of the competing views on globalization (see: Held et al., 1999), the
authors distinguished three schools of thought: 1/ hyperglobalizers, who conceive of globalization as “a
new era in which peoples everywhere are increasingly subject to the disciplines of the global marketplace”;
2/ sceptics, who argue that “globalization is essentially a myth to conceal the reality of an international
economy increasingly segmented into three major regional blocks in which national governments remain
very powerful”; and 3/ transformationalists, who regard the “contemporary patterns of globalization” as
“historically unprecedented”, inducing “profound change” in “states and societies across the globe”,
leading to a “more interconnected but highly uncertain world” (2). The consecutive fusion of the first and
third categories of views into the group of the “globalists” has sharpened the conceptual distinctions.

** Barney (2004) demonstrates that, since the 1970s, the deterministic tendency to explain social change
with information or technological “revolution” has been met with a similar sceptical attitude. Thus,
according to some critics, “post-industrialism named an ideology, not an economic reality” (7); “the
distinction between the information and industrial economies was a false one” and “the development of
new information technologies and practices occurred under the logic of the market, and were simply
instrumental to the reproduction of capitalist relations of production” (9-10). In this light, the sceptics’
position on globalization can be interpreted as the culmination of “a growing sensitivity to the ideological
and mythological character of the discourse surrounding the information society” (10).
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of the capitalist mode of production and a growing “internationalization” or
“regionalization” of national economies and societies.

Held and McGrew (2000) argue that the sceptics’ criticism stems from two
ideological strands, namely, the Marxist and the “realist” (in International Relations).
Thus, the contemporary social order is interpreted by neo-Marxists as “a new mode of
Western imperialism dominated by the needs and requirements of finance capital within
the world’s major capitalist states” (2000, 5). The neo-liberal “realists”, on the other
hand, see “the recent intensification of international interdependence” and “the existing
international order as constituted primarily by and through the actions of the mightiest
economically and militarily powerful states” (5).

As Table 2 demonstrates, the major opposing views on globalization collide on a

number of structural and discursive issues.

Table 2: The Great Globalization Debate in sum

Sceptics Globalists
1. Concepts - Internationalization not | One world, shaped by highly
globalization extensive, intensive and rapid
- Regionalization flows, movements and networks
across regions and continents
2. Power - The nation-state rules - Erosion of state sovereignty,
- Intergovernmentalism autonomy and legitimacy

- Decline of nation-state
- Rise of multilateralism

3. Culture - Resurgence of nationalism and | - Emergence of global popular
national identity culture
- Erosion of fixed political identities
- Hybridization
4. Economy - Development of regional blocs | - Global informational capitalism
- Triadization - The transnational economy
- New imperialism - A new global division of labour

5. Inequality - Growing North-South divide - Growing inequality within and
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- Irreconcilable conflicts of | across societies
interest - Erosion of old hierarchies
6. Order - International society of states - Multilayered global governance
- Political conflict between states | - Global civil society
inevitably persists - Global polity
- International governance and | - Cosmopolitanism
geopolitics
- Communitarianism

Source: Held and McGrew (2000), 37

For the globalists, the “erosion of state sovereignty, autonomy and legitimacy”
holds the promise of reaching the ideal of “one world” of hybrid cultures, movements and
identities, which coexist on the principle of “cosmopolitism”, and function as a “global
civil society”. This discourse, apparently, has adopted the postmodern imagery and
preoccupation with power in political life rather than justice, with indeterminate
processes rather than the universal human condition, and with an open-ended sequence of
changes rather than a linear progressive historical development. Or, as Michael A. Peters
(2002) suggests, “[plostmodernism has finally moved from the realms of aesthetics,
popular culture and philosophy into the worlds of foreign affairs and economic
development” (1).

While celebrating the promise of an era of “cosmopolitan democracy” for the
emerging “global polity” or “world society”, the globalists, though, have to accept the
sceptics’ detection of a growing inequality within and across societies. Yet, as for the
globalists the nation-state’s regulative power declines in the conditions of “global
informational capitalism”, it is “global corporate capital” (the multinational corporations)
that is responsible for “the organization, location and distribution of economic power”

(25) around the globe; hence, the requirement for an adequate “multilayered global
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governance” mechanism, which attends to the grievances of communities around the
world.

Sceptics anchor their discourse in the concepts of internationalization,
intergovernmentalism, imperialism, geopolitics, and international governance, because
they conceive the present as an intensification of intrinsic capitalist tendencies.

According to Held and McGrew (2000), the collision of assessments is partially
due to differing preferences in problematic fields and data. Thus, 1/ sceptics emphasize
“the organization of production and trade”, while “globalists focus on financial
deregulation and the explosive growth of global financial markets” (the spread of a global
currency market and the attendant mobility of investment capital); and 2/ sceptics
underline “the continuing primacy of the national interest and the cultural traditions of
national communities”, while globalists emphasize “the growing significance of global
political problems” (38).

Although exhibiting differing interpretations of contemporary social dynamics,
the globalization debate, as a whole, correctly detects the changing paradigm of structural
power relations on the supranational level, often identified as the victory of the market

over the state.>*

** Barney’s analysis supports this observation: “Globalization, of course, admits of multiple meanings and
consists in many aspects. In relation to the status of political authority organized and exercised at the level
of the nation-state, however, its meaning is fairly precise: the capacity of states to exercise exclusively the
ultimate power of judgment and action within their territories has been decisively diminished” (2004, 114).
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2.2.2. Sharing political power

At the core of the contemporary globalization debate is the problem with the
nation-state sovereignty and autonomy. It has been broadly accepted that the center of
gravity in world politics has shifted, during the last quarter century, from the public
agencies of the state to private bodies of various kinds, and from states to markets and
market operators.

Consequently, a shift in the dominant Political Studies’ paradigm is observed:
from considering the state as the only source of power over outcomes to realizing that the
contemporary nation-state is just one source of authority among several, with limited
powers and resources. Thus, escaping the state-centered concept, the academic discourse
is entering the broader, and largely still in flux, field of global governance.

In 1995, based on the EU experience in pooling the member-states sovereignty,
Held concluded that “the operation of states in an ever more complex international
system both limits their autonomy (in some spheres radically) and impinges increasingly
upon their sovereignty. Sovereignty itself has to be conceived today as already divided
among a number of agencies — national, regional and international — and limited by the
very nature of this plurality” (135 — emphasis in the original).

As discussed before, the contributors to the globalization debate differ on the
causality of these dynamics. Thus, the sceptics’ linear causality (i.e. the logic of
capitalism’s expansionistic tendencies) is seen by the globalists as reductionism. In turn,
they insist on a complex of factors that has determined contemporary globalization in the

post-WWII period: economic (intensification of trade and financial transborder flows),
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demographic (increased labor migration), political (the Cold War strategy of building
alliances of states), infrastructural (development of network coinmunication technologies,
such as satellites and the Internet), and institutional (the exponential growth in the
number of international organizations and agreements) (see Held and McGrew, 2000).

There are authors, though, who juxtapose these “impersonal” factors to distinct
political strategies, which can be seen as inducing further interconnectedness. Thus,
Robert O. Keohane proposes a rational-institutionalist interpretation of the contemporary
globalization causality: “The decision by the United States in 1945 to maintain a
capitalist economy with increasing openness (measured by such indicators as trade and
investment as shares of gross domestic product) has been a crucial source of the
globalization — the increasingly global character of social, economic, and political
transactions — that we now experience. And the outward orientation of US policy clearly
owes a great deal to the Soviet challenge and the Cold War. Now that the Cold War is
over, globalization continues apace and has implications for sovereignty that affect the
United States as well as other capitalist democracies” (Keohane, 2000, 110).

Wolfgang Reinicke (1998; 2000) agrees that political and economic liberalization
and technological change are the driving forces behind the diminishing ruling capacity of
the nation states and the increasing interconnectedness among private actors (on regional
and global levels). Yet, he focuses on the two decisive “governance gaps” that have
emerged (see Reinicke and Deng, 2000). First, an “operational gap” marks the public
authorities’ inability to find adequate policy responses to increasingly complex social
issues; often this occurs because of lack of information, knowledge and adequate policy

tools. Second, a “participatory gap” in the decision-making process undermines the
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legitimacy of the state and the multilateral system; this gap is more pronounced in light of
the increasing issue complexity and interconnectedness, which require a broader
consensus on policy issues.

Despite the differing causality hypotheses, scholars in the globalization field have
already accepted that, in view of the expanding transnational interdependencies and
deterritorialization (i.e. multinational corporations” activities; ecological disasters; global
criminal activities, etc.), the nation-state’s capability to enforce particular regulative
regimes has been diminished.*

The modern state faces “political deficit” in democracy, regulation and justice;
“new political energies and forces which are providing an impetus to the reconfiguration
of political power”; and “a shift” from national to cosmopolitan political and ethical
frame of reference (402). Based on these, a “cosmopolitan institutional framework™ for
global governance is envisioned, where states hold a “markedly diminished role in
comparison with institutions and organizations of regional and global governance” (Held

and McGrew, 2000, 402).

> Thus, Susan Strange (1996) states that “the impersonal forces of world markets... are now more
powerful than the states to whom ultimate political authority over society and economy is supposed to
belong” (4). Claus Offe (1996) suggests, as well, that instead of “giving orders and exerting power” in its
capacity of a sovereign authority, the state has gradually accepted the function of a coordinator or a
moderator (63). Reinicke (1998) insists, in addition, that “globalization is for the most part a corporate-
level phenomenon” (economic globalization). The “spatial reorganization of corporate activity leads to the
emergence of a single, integrated economic geography defined by the reach of corporate industrial
networks and their financial relationships. These networks and relationships cut across multiple political
geographies, challenging the operational dimension of infernal sovereignty, as governments no longer have
a monopoly of the legitimate power over the territory within which these private sector actors organize
themselves” (7 — emphasis in the original).
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In this framework, “the meaning of sovereignty changes” from “exert[ing]
effective supremacy” over particular territory to becoming “a bargaining resource for a
politics characterized by complex transnational networks” (see Keohane, 2000, 117).%

In general, the changing “relations between political globalization and modern
nation-states” comprise the following dynamics: 1/ “effective [political] power is shared
[between national governments and] diverse forces and agencies at national, regional and
international levels”; 2/ “the idea of a political community of fate” (the source of
sovereignty and legitimacy for the modern state) transcends the boundaries of a single
nation-state today; 3/ the notion of “national sovereignty as an illimitable, indivisible and
exclusive form of public power” is displaced by the notion of “fractured domains of
political authority”; 4/ “new types of boundary problem” emerge (such as “economic
regulation”, “resource depletion and environmental degradation”), which reject “the
power logic” of coercion and require cooperation, and 5/ as “the distinctions between
domestic and foreign affairs... are no longer clear cut” in all major areas of policy, the
“national political communities” are involved “in intensive transboundary coordination

and regulation” (see Held et al., 1999, 80-81).

% Held and McGrew (2000) speculate further that “[s]tates would need to be rearticulated with, and
relocated within, an overarching political framework which would strip away the idea of sovereignty from
fixed borders and territories, and rearticulate it as a form of legitimate political authority which could be
embedded or entrenched in diverse realms, from local associations and cities to states, regions and,
eventually, the global order (402). They conclude that “[a] new regime of government and governance is
emerging which is displacing traditional conceptions of state power as an indivisible, territorially exclusive
form of public power. Far from globalization leading to ‘the end of the state’, it is stimulating a range of
government and governance strategies and, in some fundamental respects, a more activist state” (422).
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2.2.3. The Network Society thesis

As it was suggested previously, in the postmodern imagery, the rejection of fixed
foundations for truth and identity has mobilized the metaphors of networks and flows as
implying decentralization of power, proliferating connectivity, reconfiguration of
relationships, and localization of resistance and empowerment. An influential strand of
the globalization debate has sprung from this imagery of shifting structural and discursive
“flows”, and it is linked to Manuel Castells’ theory of the Network Society.

- Sociologist Manuel Castells (1996, 1997, 1998) has developed the thesis that the
contemporary social reality is best described through the prism of information and
networks. According to him, “[n]etworks constitute the new social morphology of our
societies, and the diffusion of networking logic substantially modifies the operation and
outcomes in processes of production, experience, power and culture” (Castells, 1996,
469).”

As the argument goes, recent technological changes, namely, the rise of
information network technologies, have created a new type of economy organized around
global networks of capital, management and information, described by the metaphor of
“informational space of flows”. In general, global information networks have played a
decisive role in the introduction of new organizational possibilities for human
associations and institutions by becoming the infrastructure of the network society.

Table 3 presents the attributes of the network society as isolated by Castells and

summarized by Barney (2004, 27-32).

°7 The concept, though, would apply only to societies 1/ that function through infrastructure of digital
network communication technologies and information management, and 2/ where networks, “as the basic
form of human organization”, are reproduced and institutionalized (see Barney, 2004, 25).
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Table 3

Attributes of the Network Society

At the economic base of the network society is an “informational” — as opposed to
strictly industrial — capitalist economy.

The economy of the network society is organized globally, on the network model.
In the network society, human experience of time and space is displaced by
“timeless time” and the “space of flows”.

In the network society, power and powerlessness are a function of access to
networks and control over flows.

The principal source of conflict and resistance in the network society is the
contradiction between the placeless character of networks and the rootedness of

human meaning.

In light of the above-presented features, it can be inferred that, according to this

new technologically-deterministic sociology of late capitalism, global information

networks relate to the networks of power relations in three significant ways.

First, according to Castells, in a network society, access to essential social

networks (Internet among them) equals enfranchisement in the society. Although the

“network society” metaphor suggests a non-hierarchical, decentralized structure, it is

recognized that the topology of a network and a node determines the level of power-
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capacity, and the notion of empowerment does not simply refer to providing access to a
particular network.”®

Second, information networks replace earlier organizational forms. They are seen
as changing both the quality of human experiences (“time-space compression”,
“deterritorialization”, =~ “decentralization and control”, and “interactivity and
customization”) (see Bamey, 2004, 60-68), and “the way power is exercised and
governance is organized in global politics” (see Rosenau and Singh, 2002, 2). Castells
himself postulates that “the Internet is the technological basis for the organizational form
of the Information Age: the network” (Castells, 2001, 1).*

Third, because of their interactive nature, information networks “reconfigure,
constitute, or reconstitute identities, interests, and institutions” (Rosenau and Singh,
2002, 13).%°

Castells’ network-society model is perceived by scholars as depicting, especially
correctly, the structural shifts in contemporary society. For Barney (2004), though, when
it is adopted non-critically, the model poses the danger of ideologizing the otherwise

revealing insights in Castells’ sociological theory. When Castells claims that the

%% As Barney (2004) comments in his presentation of Castells’ thesis, access to networks constitutes “an
important threshold of inclusion and exclusion, a condition of power and powerlessness, a source of
dominance and subjugation” (30). In an inference that could be related to the ICANN case, he suggests that
“some very powerful nodes (i.e. internet service providers and portals) will actually control access to, and
use of, network ties and infrastructure by other, less powerful nodes (i.e. individual users). Thus while
access is a minimum condition of enfranchisement in the network society, it by no means ensures
equality... Under these conditions, control over access becomes a crucial mechanism of power and
domination, and the divide between the included and the excluded constitutes a line of stratification with
serious political and material consequences” (31).

% Singh (2002) explains that “[d]igital technology changed the way information industries were organized”
(3) — from vertically integrated industries (i.e. the telephone industry) to horizontal integration of industry
types.

5 Singh (2002) suggests, for instance, that “[t]he collective meanings that actors hold about themselves, or
meanings imposed upon them, are shaped by networks and in turn influence networks” (15). The ultimate
result of this process is that “power shifts away from the original power holders” (13), collective social
epistemes are shifting away from hierarchical authoritative contexts privileging nation-states and
interconnected networks may flatten hierarchies (17).
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computer-based information and communication networks provide a superior
organizational form for human action, Barney recommends “moderation in endorsing the
explanatory power of this theory” (2004, 178).°"!

I would speculate further, that, as our society begins to accept the network as “the
natural model for all things”, the social capacity for critical assessment of concrete
policies diminishes, and, ultimately, the mechanism of power/knowledge, as described by

Foucault, produces compliance with “normalized” practices and discourses.

2.2.4. The Global Governance thesis

In the last decade, the shifting power dynamics in the international scene brought
to prominence the concept of global governance. In 1995, the UN Commission on Global
Governance published its report Our Global Neighborhood: The Report of the
Commission on Global Governance. It constituted a platform of democratic values
intended to support reforming the international institutions (overall, the UN system) in
accordance with the liberal institutional perspective. Overall, a more inclusive and
democratic form of global governance was envisioned, based on “a global civic ethics”

blending citizens’ rights and responsibilities in sharing the planet (48-67).%>

5! He reasons that “when an idea such as this is elevated form heuristic device to the status of an all-
encompassing social and historical fact, its function shifts significantly” (180). Thus, “the Network Society
becomes the standard for what is normal, desirable, and for what we can reasonably expect”. Among the
examples of the “normalizing effect” that the concept has produced, Barney mentions the state sovereignty
desegregation into “deterritorialized networks of shared power”. Although this process induces problems
with legitimacy and accountability, the author continues, they are not perceived as “radical” challenges, but
rather simply established standards for what we might expect from the state in the network context.

%2 The idea of embedding democratic principles in the emerging global governance system has been shared
by a number of authors (see for instance Falk, 1995 and Held, 1995). As the current thesis focuses on
processual aspects of the emerging Internet governance regime, the normative strand in the global
governance debate has not been investigated.
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In the subsequent flood of publications focused on that concept and emanating not
only from academics but from international organizations as well, the predominant
concern has been with formal, established global institutions, and the challenges to their
effectiveness and accountability mechanisms.®

From this vantage point, distinctions were drawn between international
governance and global governance. The former is defined as “the output of a non-
hierarchical network of interlocking international... institutions which regulate the
behavior of states and other international actors in different issue areas of world polities,
while the latter is deemed to consider “transnational” organizations, along with nation-
states, as participating in the production of regulatory output (see Rittberger, 2001, 2).
Yet, these attempts to distinguish the two terms are still based on the traditional state-
centered view in International Relations. While recognizing the declining capability of
states and the increasing involvement of non-state actors in global policy-setting
processes, and monitoring of policy-implementation, some authors, usually
commissioned by the UN agencies, still insist on the formal international organizations,
comprising of state-members, as the loci of rightful leadership in global governance (see

Rittberger, 2001; Reinicke and Deng, 2000).

8 Commenting on the fact that the global governance debate has tended to focus on more formal,
established institutions and organizations, Reinicke (2000) warns that “[b]y concentrating on these old and
well-worn stories, we may be missing a quiet revolution. Equating politics with political institutions masks
a simple truth: individuals and groups, not bureaucrats of formal institutions, drive innovation and learning.
Change is a bottom-up process, not a top-down steering committee” (4). This reflected a real-life trend of
proliferation of global organizations. Paul F. Diehl estimates, for instance, that more than twenty thousand
organizations are active now on the international scene (see Diehl, 2001, 5). International nongovernmental
organizations (INGOs), for instance, “have proliferated spectacularly, from 200 active organizations in
1900 to about 800 in 1930, to over 2,000 in 1960, and nearly 4,000 in 1980” (see Boli and Thomas, 2001,
63). Over the past decade, INGOs and regional organizations have played increasingly important roles in
global governance. Yet, states still prefer to resolve international issues in formal organizations, because,
according to Abbott and Snidal (2001), two features of these organizations — their centralization and
independence - make them more effective (15).
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In this context, James N. Rosenau (2000) proposed a broader approach to the term
“global governance”, influenced by the Foucauldian concept of governance and
governmentality. He conceived of global governance “to include systems of rule at all
levels of human activity — from the family to the international organization — in which the
pursuit of goals through the exercise of control has transnational repercussions” (181 —
emphasis added). From this the author concluded that “there is no single organizing
principle on which global governance rests, no emergent order around which
communities and nations are likely to converge. Global governance is the sum of myriad
— literally millions — of control mechanisms driven by different histories, goals, structures
and processes... In terms of governance, the world is too disaggregated for grand logics
that postulate a measure of global coherence” (183).

According to the above postmodern logic, “global governance” cannot be used
synonymously with “a new world order”, because the former designates “the vast
numbers of rule systems that have been caught up in the proliferating networks of an ever
more interdependent world” (184). Although, as the author predicts, in the coming
decades, global governance “may not take the form of a single world order”, “it will not
be lacking in activities designed to bring a measure of coherence to the multitude of
jurisdictions that are proliferating on the world stage” (185). This prediction is based on
two tendencies, which have been detected by the globalization theorists as well: 1/ “an
upsurge in the collective capacity to govern”, or “a remarkable expansion of collective
power”, and 2/ “major shifts in the location of authority” and “the site of control
mechanisms” — “from the political realm into the economic and social realms, in general”

(185). These “shifts in the loci of governance stem from interactive tensions whereby
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processes of globalization and localization are simultaneously unfolding on a worldwide
scale” (186).

In this particular broad interpretation of global governance, “control
mechanisms”, or self-organizing formations, “are more likely to evolve out of bottom-up
than top-down processes”, because they are “steering arrangements” emerging “through
the shared needs of groups” and striving for legitimacy (Rosenau, 2000, 184).
Nevertheless, diversity of arrangements can be expected, which, according to Rosenau,
would be distinguished by the source of sponsorship (state-sponsored, non-state-
sponsored, and jointly sponsored), and degree of institutionalization (from full
institutionalization to nascent processes for rule-making and compliance) (see Table 4,
which is an adaptation of Rosenau’s matrix of “sponsorship and institutionalization of

control mechanisms” - 2000, 188).

Table 4: Matrix of the emerging and existing control mechanisms for global

governance
Nascent Institutionalized
Non state-sponsored | - non-governmental - Internet

organizations
- social movements
- epistemic communities

- multinational corporations

- European Environmental
Bureau

- credit-rating agencies

State-sponsored

- Macro regions
- European community

- GATT

- United Nations system
- European Union

- World Trade Organization
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Jointly sponsored - cross-border coalitions - election monitoring

- issue regimes - human rights regime

Rosenau sketches two possible “generic roads” for the evolution of the
transnational governance formations. First, “the direct top-down process wherein states
create new institutional structures and impose them on the course of events” (187).
Second, the indirect “bottom-up process” of rule-making, which is “sponsored by publics
or economics”. Through “repeated interactions™, “habits and attitudes of cooperation” are
fostered, “which, in turn, generate[s] organizational activities that eventually get
transformed into institutionalized control mechanisms” (187). Rosenau suggests that,
from this “matrix” of forces and evolutionary dynamics, variable and complex “processes

of global governance [would] evolve” (187).

2.2.5. The Global Public-Policy Network model

While not borrowing concepts and reasoning from the “governmentality” studies

influenced by Foucault’s perspective on power®, the investigations and theoretical

% Some scholars in International Relations, who try to understand the neoliberal globalization project, have
begun expressing particular interest in Foucault’s concept of governmentality (see, for instance, Larner and
Walters, 2004, 261). Thus, Peter Triantafillou (2004) observes a distinct shift in “analytical focus” within
the political science literature “from narrowly-defined policy communities to issue networks, from state
and other public agencies to the relations between these and a host of private and voluntary groups and
organizations, and from intentions, interests and preferences to concrete practices, mechanisms and devices
of steering” (3). As a result, the need of rearticulating the understanding of government and authority
emerges, “based on an ontological change that has taken place in recent decades” (3). In this view, network
governance has to be addressed “as a set of specific rationalities and technologies of government” that
“seek to govern by promoting the self-steering capacities of individuals and organizations” (11). Indeed,
Nancy Fraser (2003), a well-known critic of Foucault in the 1980s, now suggests that Foucauldian
categories could be “creatively transform[ed] to account for new modes of ‘governmentality’ in the era of
neoliberal globalization” (161). She contends that “[i]f contemporary society is post-fordist and therefore
post-disciplinary, it can nevertheless be profitably analyzed from a quasi-Foucauldian point of view. The
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reflections in the globalization field confirm the perception of disruption in the
established international regimes of governance, leading to the need of inventing or re-
applying mechanisms and techniques of government, which have proven their efficiency
in other more “local” context, to the global level.

Drawing on cases exhibiting the growing tension between globalization and the
state’s ability to govern (the two governance gaps), Reinicke and Deng (2000) investigate
and promote one such institutionalized mechanism of global governance. They develop
the thesis that the strategy of global public policy via mobilizing networks on a
sectorial/functional basis provides the only effective governance alternative. In their
view, global public-policy (GPP) networks “represent a unique opportunity for
governments to regain the initiative in the debate over the future of global governance”
(XXI). They are “effective, often remarkably so, in bringing together diverse and
sometimes opposing groups to discuss common problems that no one of them can resolve
by itself” (XI).5

To elaborate the global public-policy model, Reinicke (1998), first, introduced the
principle of horizontal subsidiarity (89). As a political instrument “seeking to improve the

legitimacy, acceptability, efficiency, and effectiveness of public policies” (89), this

key is to identify the characteristic ordering mechanisms and political rationality of the emerging new mode
of regulation. The result would be a quasi-Foucauldian account of a new form of globalizing
governmentality” (167). In her view, “the large body of literature on globalization” has already made “the
transnational character of contemporary governmentality” as its “explicit subject” (167). It has been proven
that “the postfordist mode of regulation tends to ‘govern-at-a-distance’ through flexible, fluctuating
networks that transcend structured institutional sites” (168).

% In 2000, the UN Vision Project on Global Public Policy Networks, launched just a year prior and led by
Reinicke, published its report Critical Choices. The United Nations, Networks, and the Future of Global
Governance (2000), based on the investigation of 21 such networks (from the more than 50 existing GPP
networks at the time). UN Secretary Kofi Annan took up suggestions from the Global Public Policy Project
in his Millennium Report We, the Peoples. The Role of the United Nations in the 21" Century (2000). He
stressed that “formal institutional arrangements may often lack the scope, speed and informational capacity
to keep up with the rapidly changing global agenda. Mobilizing the skills and other resources of diverse
global actors, therefore, may increasingly involve forming loose and temporary global policy networks that
cut across national, institutional and disciplinary lines”.
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principle helps to transfer part of policymaking responsibility to non-state actors, usually
business representatives and non-governmental organizations (NGOs). The rationale is
that these actors, whose range of activity is not bound by a particular territory, “have
direct stakes in the outcomes of a particular public policy” (89).° In addition, they
possess better knowledge and understanding of the “increasingly complex, technology-
driven” public-policy issues, which, in turn, “will generate greater acceptability and
legitimacy for global public policy” (90).

The analysis of the decision-making practices in a number of GPP networks has
led to the conclusion that, despite the diversity in forms, these formations perform six
major functions (see Reinicke and Deng, 2000, 27-64):

1/ “placing issues on the global agenda” (31) as a common goal of the GPP
networks;67

2/ “negotiating and setting standards and regulations” in response to the pressing
demand for global frameworks for the emerging “transnational social and economic
spheres of activity” (36);%®

3/ “developing and disseminating knowledge” is a generic function of all

networks;®

66 The stakeholder concept, as originally developed in Organization Studies, is presented in Chapter 2.3.

87 According to the Report, the “transnational advocacy networks” are specifically engendered to press
states and international organizations to address particular policy issues and “adopt certain measures” (i.e.
International Campaign to Ban Landmines, International Coalition to Stop the Use of Child Soldiers, the
international debt-relief movement, led by Jubilee 2000, Transparency International, the Network on the
development of Guiding Principles for Displacement — 32-35).

68 Among the relevant examples are the World Commission on Dams, Apparel Industry Partnersh1p,
International Standardization Organization (ISO 14000) (36-47). “Such networks. .. are more likely to arise
out of a crisis or stalemate, when those in conflict realize that no single group can resolve the issue by
itself” (Reinicke and Deng, 2000, 36). Arguably, ICANN’s mandate places the corporation among those
entities.

% For some networks, providing informational space (i.e. Internet web sites) for sharing best practices and
solutions constitutes their raison d étre (i.e. the Consultative Group on International Agricultural Research,
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4/ “making and deepening markets” where they are lacking, or where they are not
producing “certain goods whose provision would be in the broader public interest” (52);"

5/ “implementing ideas and decisions” as a common goal;”" and

6/ “closing the participatory gap” as a process dimension in the GPP network’s
mandate. This is achieved by facilitating “social interaction among people and
organizations” (62) that subscribe to opposing views on a particular policy issue and
creating trust across national borders, sectors and ideological camps.

Addressing this last “intangible outcome” of the GPP network functioning,
Reinicke et al. (2000, 62) trace the potential long-term contribution of these entities to
“the formation of social capital” and the constitution of a global public space.”” They
notice that, by enabling shared knowledge and learning, these networks, in fact, engage in
“capacity building” for local communities, especially in developing countries, “to take
democratic control over their destinies” (64).

In a rather optimistic tone, Reinicke (1999/2000) infers that, by building a
membership of stakeholders with often conflicting perspectives, “tap[ping] information
and expertise from a variety of backgrounds” is allowed, “giving voice to previously
unheard groups” occurs, and “a more complete picture of particular policy issues” is
composed (46). A network’s mission is “to sort through conflicting perspectives”,
“hammer out a consensus, and translate this consensus into actions”; “The value of a

consensus-building network rests... on its creation of an environment that enables parties

which was launched still in 1971, the Roll Back Malaria Initiative, the Urban Management Programme —
47-52).

7 For such organizations as the Medicines for Malaria Venture, networks for microlending of small loans
to poor individuals and small businesses to combat poverty this is a constitutive function (53-57).

' Some networks, though, specifically take on the task of implementing international treaties that address
transboundary problems (i.e. Global Environment Faculty, the Chemical Weapons Conventions — 57-61).

72 This observation supports the argument presented in this thesis that the multistakeholder consensus
entities constitute power-generating sites, which produce long-lasting social effects (see Chapter 2.3).
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in conflict to reach an eventual agreement” (47). As a characteristic feature, stakeholder
inclusiveness lends legitimacy to the networks’ process and increases the chances of
successful implementation of the policy outcomes.

Nonetheless, Reinicke contends that, despite their advantages, these networks are
seen as only complementing the existing global governance institutions, and not
contributing to a “’power shift’ away from governments and international organizations
toward civil society and the private sector”. They have emerged “to address cutting-edge
global challenges” and help the formal institutions to manage risk (51). In this light,
national governments, international organizations, and especially the UN agencies are
advised by the authors of the UN Vision Project on Global Governance Report to take the
leadership in supporting this “quiet revolution”. Because of their special task of
mediating at a global level between states, business and civil society, international
organizations are seen potentially as 1/ convening new GPP networks, 2/ “providing a
platform, a level playing field for negotiations” (98), and a “safe place”, 3/ proposing
political high-profile leadership in the initi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>