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ABSTRACT

Small States Seeking Environmental Justice via International Courts: The Case of Vanuatu

Sebastian- Gabriel Toca

This body of work aims to explain why a small island state would choose an advisory opinion at
an international court as a strategy for pursuing environmental justice. Since this is not a
common course of action in literature regarding small state advocacy, this choice stands out as an
interesting departure which merits future studying. What was found throughout my research
based on a constructivist and liberal framework is the fact that Vanuatu’s choice of strategy was
heavily based on the current normative environment and the opportunity structures that emerged
from negotiations. This is due to the fact that Vanuatu behaved both as a self-interested state
weighing its options according to a cost-benefit analysis, as well a norm entrepreneur seeking to
pursue the most legitimate route available. Through the use of process tracing delineating
Vanuatu’s preference formation and decision making in regard to environmental justice, the
choice of an advisory opinion at the International Court of Justice is made apparent by Vanuatu’s
willingness to pursue the most legitimate avenue at its disposal. The key findings stemming from
this analysis are then that a small state can act as more than its capacities indicate, and that it can
do so by carefully weighing its choice of strategy and discourse. [ would go as far as saying that
this research highlights the strength of small states in international negotiations. More broadly,
Vanuatu’s case showcases a positive outlook for small state advocacy and environmental justice
no matter the verdict given by the ICJ.
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Chapter 1 - Introduction

1.1 Understanding The Context

The topic of climate change and its impacts is an ever-growing debate that has sought to push the
boundaries of international relations for decades. Every passing year, the implications that
climate change has on international discourse, state responsibility, growing inequalities, and the
extent of its damages on our environment are exponentially growing. Because of this, every so
often, the assessment of the actions/inactions that states take regarding climate change raises
concerns on human rights. In common discourse, climate change is usually attributed to natural
disasters, the loss of fauna and flora, as well as the quality of air due to increasing greenhouse
gas (GHG) emissions - which also impact the durability of the ozone layer protecting the earth
from ultraviolet radiation (Stoett 2012, 66; Roschman 2013, 204). To put this danger into more
perspective, the world is now entering a phase in which (according to some estimates) 27,000
species vanish every year, and around one million species face complete extinction (Atapattu
2021, 1). Additionally, climate change is surpassing the scientific predictions of the past few
years, which means that without any concrete mitigating results from major emitters, a
temperature increase of 3-5 degrees Celsius is all but expected by 2100 (Atapattu 2021, 2).
Furthermore, China, the E.U and the U.S contribute close to 46% of all global emissions
(collectively the top 10 emitters constitute 2/3 of all global emissions), while the bottom 100
countries contribute close to 4% combined (Chapman 2021, 8§3).

Unfortunately, rarely do people focus on how climate change and its associated consequences
unequally affect humans across the world. Due to the fact that countries from the Global North
often have more means to handle climate damages, the impacts are rather more intense and
noticeable in the Global South. This means that natural disasters do not simply impact
landscapes in poorer countries as it would in developed countries, but the actual rights to
property and life of many (Brulle 2006, 103). People lose their homes, their land, their property,
and for some, even their culture (Brulle 2006, 110). The most notable recipients of these
damages and increasing inequalities are small states in the Pacific. Small states in the Pacific,
which we will refer to as Small Island States (SIS), are states that have been identified by
multiple actors as having characteristics such as population size, military power, economy, and
territory that are smaller than its counterparts (Theys 2022, 84-86). Small island states in the
Pacific are then states that share the commonality of that definition, and that are located in the
outskirts of the Pacific (see Map 1). In turn, because of their size and geographic location, they
face the most notable impacts of climate change such as constant natural disasters taking away
their homes, the rise of sea level destroying their agricultural crops, and biodiversity loss
impacting their landscape, while major emitters such as the U.S scapegoat these consequences
(McLennan 2022). There is then clearly the need for international cooperation to combat climate
change while considering the disproportionate impacts it has on small island states.
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Map 1: Map representing and showcasing the location of SIS in the Pacific (Wilkinson 2022)

Throughout my research, between these two concepts, EJ has resurfaced as the primary goal of
any SIS in climate negotiations, or in their efforts to mobilize countries to their cause. SIS have
“embraced the discourse of EJ due to the fact that the language of EJ is morally compelling and
has given a voice to marginalized communities” (Atapattu 2021, 10). In simple terms, EJ infers
that clean air, clean water, access to food, access to a healthy environment, and the right to non-
toxic living conditions should be viewed as civil or human right, as important as the right to
freedom of speech (Solis 2003, 5). Furthermore, EJ also stipulates that environmental rights and
duties have to be fairly shared, especially since SIS only contribute less than 1% of global GHG
emissions (Scobie 2022). Specifically, this means that no population constrained by its political,
economic, or territorial shortcomings, should be forced to bear a disproportionate share of
environmental impacts (Brulle 2006, 104). Because of this, SIS advocate for, and make the case
for EJ, on the basis that there is the need to recognize the uneven damages climate change poses
on their lands and populations. They argue that a move beyond just donations and charity
towards SIS is necessary, and a focus on changing the laws regarding climate change in hopes of
altering the behaviour of major emitters is required instead (Scobie 2022). Put together, EJ has
become the rallying cry of most small states or subordinated communities that face unequal
impacts of environmental degradation (Atapattu 2021, 9).

Before moving forward, an important distinction must be made for conceptualizing EJ for
this study. More often than not, the term “Climate Justice” (CJ) is also used to refer to what SIS
advocate for. Climate Justice according to Mary Robinson (appointed UN-Secretary-General
Special Envoy for Climate Change in 2014 and the founder of the “Mary Robinson Foundation
of Climate Justice”) is an approach linking human rights and development to achieve a human
centred approach to climate action that focuses on lessening the burden of less developed
countries in the quest for a carbon neutral world (Robinson 2015, 9-10). Because of the
similarity in definition to EJ, some scholars argue that a distinction has to be made in which EJ is
considered a national problem and CJ its global counterpart, while others believe that EJ is broad
enough a term to envelop CJ (Atapattu 2021, 439). For the scope of this thesis, I will take the



position advocated by Sumudu Atapattu in her book of “Environmental Justice and Sustainable
Development” and consider EJ as an overarching framework that envelops other justice
frameworks such as climate justice (Atapattu 2021, 438-440). In doing so, I will avoid any
possible confusion between the terms as well as any lingering misunderstandings that can be
made if both terms are used interchangeably.

To advocate for EJ and make their preferences heard, SIS have used numerous Transnational
Advocacy Networks (TANs) at their disposal (Keck and Sikkink 1998; Grote 2010; Blackmore
2015; Rietig 2016). According to Keck and Sikkink, TANs are able to pressure and persuade
more powerful actors by giving influence to the weaker groups in society (Keck and Sikkink
1998, 23). For example, petitions, sanctions, protests, and the re-evaluation of court documents
undertaken under the volition of Non-Governmental Organizations (NGOs), are but some of the
avenues utilized by small island states to gain the attention of neighbouring states. Among these,
the use of court documents has spring-boarded into the larger area of climate litigation. This is of
interest because with a growing number of climate cases being presented to courts around the
world by non-state actors such as individuals and various NGOs, with focus of showcasing how
climate negligence is equal to human rights violations, small island states have found a “new”
opportunity for advocating EJ (Verheyen 2013). SIS have also advocated for EJ through
prioritization and coalition building. In short, due to the fact these will be explored later on in the
thesis, prioritization refers to the fact that SIS can cover specific issues while leaving others to
the side, which lets them focus their scarce resources effectively on what matters most
(Deitelhoff 2012, 348). Coalition building as the name suggests, refers to the ability for SIS to
band together and join forces in specific forums and associations as to draw more expertise,
simplify the exchange of information, and increase the political weight of each member in the
coalition leading to easier negotiations (Deitelhoff 2012, 348). These avenues are the most
studied in political science and international relations/law which grants them overall validity and
recognition as effective strategies and advocacy tools. More interestingly however, is the way
that Vanuatu has approached their quest for EJ by separating itself from these expected avenues.

Vanuatu, a small state in the Pacific facing multiple hazards intermittently that threaten its nation
and create major uncertainty about its future generations has taken on a new approach of
pursuing EJ (World Bank Group 2021, 17). Following the constant failure of diplomatic
strategies to achieve any concrete mitigating results from the part of major emitters, Vanuatu
turned towards the International Court of Justice (ICJ) to seek an Advisory Opinion (AO) on the
issue. An advisory opinion is an authoritative explanation of a question or issue that is raised by
the UN General Assembly, Security Council, or according to Article 96 of the UN Charter, any
other organs of the UN and specialized agencies that are empowered by the Assembly
(Aljaghoub 2006; Nalbandan 2009, 15). Developing this further, an advisory opinion holds
weight because of the fact it affects the general interpretation of international law for the
international community (Aljaghoub 2006, 5). This means that many of the principles of
international law we now know today (such as self-determination or international legal
personality of IOs) were born from advisory opinions (Aljaghoub 2006, 5-6). In essence, an
advisory opinion is more than just a court ruling impacting individual states, but a decision that
holds value for the entire international community and the functioning of international law.

The use of such a strategy is where Vanuatu sets itself apart from other small island states.



1.2 Research Question

A clear puzzle has then started to form in which our research question lies. Why would a state
such as Vanuatu representing the ideals of most pacific SIS decide to pursue a legalized strategy
of seeking an AO to achieve EJ? More precisely, knowing that historically and theoretically
courts are not a preferred avenue over diplomatic strategies in the pursuit of climate action for
small states, what explains Vanuatu’s decision to pursue a legal route over the more traditional
diplomatic strategies? My research question stems directly from the above: Why would small
island states pursue environmental justice through an advisory opinion in an international court?

1.3 Core Argument

I hypothesize that small states like Vanuatu take advantage of shifting normative structures,
which in this case, have elevated international courts as a favourable avenue to advance climate
action. In this regard, as courts have become a successful avenue for advocating for
environmental justice based on human rights, Vanuatu has shaped its preferences accordingly. In
this thesis, I will then highlight why Vanuatu has chosen to pursue an AO as its strategy of
choice to obtain environmental justice. To demonstrate this, [ will use a constructivist and liberal
framework that looks at small states in environmental negotiations. This framework seeks to
address some very important questions: How can small states make their preferences heard?;
How can small states achieve their environmental goals?; How can small states achieve EJ?;
What strategies can they use? The objective is then to have a framework that can adequately
explain small states’ choices of advocacy strategies that can increase the chance of small states
having their environmental justice preferences heard. The framework will provide both liberal
and constructivist interpretations of small state preferences, opportunity structures, legal
strategies, and advocacy goals. This framework also offers an interesting departure to the general
realist consensus in the discipline that stipulates that small states do not have the capacity and
power to be effective international actors, since the most powerful leadership strategy in
negotiations is based on the structural power of an actor — ie: material resources, economic
wealth, and political power (Waltz 1979, 102-129; Corneloup 2014, 284). In regards to courts,
realists would also state that courts are an ineffective strategy for small states to pursue. Since
powerful states often manipulate the design of courts to get rulings in their favour (Bosco 2014,
12), and due to the fact that court rulings are non-enforceable, the behaviour of major-emitters is
often left unaltered (Suter 2004, 349-352; Bodansky 2022, 3; Nalbandan 2009, 14).

In contrast, one the one hand, liberalism assumes that states (whether small or not) are not the
only influential actors in international relations, but that non-traditional actors such as TANS,
NGOs, 10s, also play a crucial role in achieving international stability and cooperation
(Novikova 2022, 85). Applied to small state literature, this implies that these non-traditional
actors are crucial components in how small states pursue their preferences. The opportunities that
then open up to a state such as Vanuatu are created by the interactions between the state and
these actors.

On the other hand, constructivists argue and move beyond the use of institutions by emphasizing
the role of norms (standards for the legitimate behaviour of actors) and social interactions as
important pillars of international cooperation and negotiations (Choi 2015, 113; Novikova 2022,
897). For small states this means that they can be norm entrepreneurs (Finnemore and Sikkink
1998) and work in partnership with various organizations through which they can set targets,



update normative issues, and use the law in interesting ways (Benwell 2011, 204). Essentially,
for constructivists, agency and structure are mutually constituted, which implies that for states
such as Vanuatu opportunities stem from both the ability of the state to act, and the material and
ideational elements of the international system (Theys 2017, 37). These views on their own offer
great insights and explanations as to how a state such as Vanuatu can choose the best advocacy
strategy to pursue EJ, but they cannot provide a definitive answer to my research question. By
this I mean that looking at opportunity structures and small state advocacy through a liberal or
constructivist lens exclusively cannot fully provide a coherent picture of how Vanuatu navigates
the institutional landscape through the use of norms, institutions, and legal strategies in order to
achieve EJ through an AO at an IC. However, when using both theoretical perspectives as the
foundation of my framework, I am able to concretely justify the choice of strategy that a state
such as Vanuatu will pursue because I will both: (1) be able to assess the preferences of Vanuatu
by using a cost-benefit analysis that stems from a liberal mindset highlighting their use of
opportunity structures, as well as (2) fully explain why an AO was chosen by studying the
normative environment (leading to a discussion on legitimacy) in which Vanuatu found itself in
while it was acting as a norm entrepreneur (which is rooted in constructivism). On the contrary
to these positions, realists hold a strong belief that states are the most important actors in IR, who
as unitary actors, are seeking survival and preservation in the international system (Splinter
2013, 128). Furthermore, contrary to our framework, realists believe that a country can only
enact change if there is “a decrease or increase in the strength of the state, change (increase or
decrease) in the abilities of a neighbouring country, an increase or decrease in the threat from
neighbouring states, reversal of the polarity of the world order, and changes in global or regional
hegemony” (Novikova 2022, 899). This is because from a realist perspective, states would
pursue security and survival rather than environmental justice. In turn, this marks a clear
departure from our aims, but it still offers us pertinent ways of thinking about how a small state
may navigate its environment to pursue EJ.

To achieve all of this, I will conduct a four-part analysis. The first section will represent my
research design which will include a literature review and my theoretical framing. This section
will serve the purpose to lay out the core foundational pillars of my thesis through which I will
develop my argumentation and answer my research question. The second section will focus on
the methodological approach I am undertaking with this research. It will set forward the
reasoning behind my case selection, the method employed to operationalize my findings, and the
type of data used throughout the thesis. The third section will present the prospect of the ICJ and
its function of providing AOs. This serves the purpose of grounding the outcome of my research
in theory and within my perceived framework. It will in turn allow me to give a rigorous account
as to all the aspects needing consideration when pursuing this strategy, which will ease the
argumentation needed in this regard in the empirical section. The last section (empirical analysis)
will then constitute of making the case for what mechanisms influenced Vanuatu’s decision-
making when pursuing an AO. By putting all of the above together, [ will be able to make the
case as to what exactly Vanuatu’s rationale was in their choice of strategy, as well as determine
whether my hypotheses are congruent or incongruent with my findings. I will do so by process
tracing Vanuatu’s decision-making vis a vis the climate and EJ in the last 10-20 years. This last
section will then offer a chronological account as to how Vanuatu decided to pursue and shape
its interests in accordance with our framework, culminating in its pursuit of an AO. Whether or
not the outcome of this case will justify Vanuatu’s apparent faith in the International Court of



Justice as being the most valuable advocacy strategy for pursuing environmental justice is not the
purpose of this section, whereas the choice and reasoning behind this choice is.



Il — Theoretical Framework

2.1 Literature Review

When unpacking a topic revolving around small state advocacy, climate change, and
international courts, numerous disciplines can be relevant. Even though some sociological,
anthropological, and environmental studies are present in the pool of literature, international
relations and international law literature still represents the largest sum of sources at the
disposition of the researcher. Due to this, numerous topics resurface among the literature that
when brought together give a coherent picture of how a small state navigates potential strategies
to pursue its preferences. In what follows, I will unpack every one of these individual topics and
themes on their own, and then highlight the numerous gaps and limitations present within them.
In doing so, I will concretely situate my own research among this literature to provide a point of
departure and a new way of looking at how small states approach environmental advocacy
through my own contributions.

A Discussion on “Small-ness”
The first focal point that resurfaces when unpacking literature surrounding small states is that of
smallness. As briefly stated in the introduction, it is important to understand what a small state is
and why it is defined as such when trying to understand the intricacies of how they behave
internationally. Having a clear definition of small states is important for such research, since in
most literature, there is no shared understanding of what a small state really is which makes the
concept of “smallness” quite loose and without much significance (Theys 2022, 82). Three
different explanations will be presented here. The first over-arching explanation of small states is
based upon material and military capacities. Small states are then interpreted based on their
economic resources and military arsenal which leads most of the literature to label them as
“system-ineffectual” since they are unable to impact any facet of international relations or law
(Willis 2021, 25-26). The second explanation differs from this stipulating that defining smallness
based on “power” is a viable option, but instead of placing the focus on material capacities, the
focus should be placed on normative power (Novikova 2022, 890). Smallness should then be
defined based on how little impact a state can have internationally in negotiations and in regard
to its preferences. Is it ever able to get anything done or be heard? That is what should be
considered according to this view of “smallness”. The last explanation on offer is basing
“smallness” on geographical characteristics. This means that a small state is defined by its land
size, proximity to other countries, and population size (Theys 2022, 85). These three definitions
surround most of, if not all of the literature that surrounds small states. However as highlighted,
the fact there is no general consensus as to this definition is a major limitation that embodies any
research based on such states. In my work, I will combine both the second and third definition of
smallness as highlighted in the introduction. I define smallness as states having a small surface
size which creates the need for states to rely on normative power rather material or political
power to get their preferences heard. What unites the concepts from the second and third
definition that allow me to provide my own interpretation is the fact that states with relative
small geographical characteristics (land and population size), often do not have the capacities nor
the infrastructures to develop strong material capacities. Because of this, they are often seen as
“smaller” actors in international negotiations. There are of course exceptions to this such as
states/regions like Hawaii or Martinique. Such states/regions that are part of larger western



countries such as the U.S or France do not fit as part of this definition because they are part of a
larger sum. Nonetheless, my definition of smallness will allow me to propose an interesting way
of viewing small states in multilateral negotiations which can contribute to the already large pool
of conceptual definitions that are attributed to the interpretation of smallness in international
relations literature.

Small States as Potent Actors?
Small state advocacy literature is of fundamental importance for providing an answer to the
empirical puzzle that the research question addresses. The major discourse regarding small state
advocacy is that small states cannot possibly have any influence in international cooperation
(Page 2004, 72). As pointed out previously, realism remains the most prominent discourse when
it comes to interpreting small states in international relations. Not only does it offer a different
view of what a small state is, but it treats its potential pool of resources and advocacy quite
differently as well. In general, the realist interpretation of a small state pursuing an advisory
opinion lies in the fact that smaller states lack any diplomatic influence in international
cooperation (due to a lack of resources and power), and need to turn towards other avenues that
can yield them any significant result (Waltz 1979). This way of thinking remains relevant and
rather omni-present among a lot of the strands of literature involving small state advocacy and
the environment. As per Willis Jeffrey, small state advocacy is assumed by realists to lack the
necessary power to have any significant impact in discourse (Jeffrey 2021, 23). More
importantly, realism also offers additional critiques of small state advocacy beyond simply the
fact that small states do not have much power in international and environmental discourse.

As Kenneth Waltz (the main theorist behind realism in IR) would argue, norms do still play a
role in IR, but they emerge spontaneously from repeated interactions between states rather than
being passed on from culture and identity as other theories would advance (Waltz 1979). The
main difference in this regard is then not necessarily on what norms are and do for small states,
but more on the nature of the link between the two concepts (Finnemore 1998, 911).
Additionally, realists also disagree with the impact that non-traditional actors such as TANs and
IOs can have in regard to shaping the outcomes available to a certain state. Realists propose that
these actors only serve the purpose to advance already pre-determined interests, and that
governments use them purely as a tool to enhance their fixed and hierarchically ordered
preferences, rather than these actors being a helpful avenue for small states to achieve their goals
(Fuentes-George 2016, xvi). As enticing as these arguments are, they do also carry some faults.
The fact that realists focus extensively on the concept of power (and balance of power), the
anarchy of the international system, and material capabilities (often military) as ways to
determine the opportunities structures that would be created for a state in negotiations is rather
problematic (Bernstein 2020, 15; Morgenthau 1978). This heavily limits the ability of the
researcher to grasp the complexities as to the strategic choices that a small state may have to
undergo in their quest to make their preferences a reality. The impact of non-traditional actors
and norms are undeniable in small state advocacy literature, which means that underpinning their
impact on the way a small state would choose to pursue an advisory opinion at an international
court is constraining.

However, this position is not the one that is advocated prominently among our specific set of
literature. Instead, the argument that small states are more impactful than previously anticipated



is dominant. Some examples to illustrate this are the role that small states had in the creation of
the Universal Declaration of Human Rights (UDHR) and the role of Latin-American states in the
evolution of human rights (Waltz 2002 & Sikkink 2015). Even if their role can be contradicted,
the fact that small states did have a voice in the area of human rights is undeniable. The reason
behind this prominent voice lies in their ability to find power in normative claims, distinct
conceptions, and the creation of coalitions (Page 2004, 80 & Long 2017, 193). When
approaching a topic such as climate change that creates a winner/loser framework, small states
have no choice but to go the normative route and play on the moral authority of major powers
(Nanda 2021, 154-168). This is the shared position among the literature positing that as the
global order is becoming denser and plural, small states have banded together and become norm
entrepreneurs (Goulding 2015; Fehl 2020, 1; Corbett 2019, 648). In turn, there is a clear
paradigmatic shift in recent literature that highlights the increasing role of small states in
international negotiations whether they are in the realm of climate or not (Fry and Tarte 2015,
11). This is mostly achieved through their astute use of advocacy strategies. The contribution of
my research in this regard is in strengthening the already growing debate of small states as
capable and potent actors. By adding a trending and ground-breaking case highlighting the grit of
a small state pursuing its preferences to the existing pool of literature will offer a new instance
that can prove that small states are more than just pawns in the international sphere.

Diplomatic Advocacy Strategies
Stemming from the work of Keck and Sikkink, the increasing use of TANs in hopes of offering
weaker states a strategic avenue to affect the position of powerful states is becoming an
important part of weak state literature (Keck and Sikkink 1998, 118). The main strategies at the
disposal of small states are NGOs, campaigning (specifically alliance building and lobbying),
public opinions, appeals, protests, policy papers, and as of late, even lawsuits (Blackmore 2015,
118; Abbot 2021, 27; Haddad 2021, 25). According to the prominent position in the literature,
the coordination between small states and NGOs is the advocacy strategy of choice for pursuing
environmental justice, since NGOs are then able to undertake information politics, leverage
politics and capacity building in order to influence international discourse (Rietieg 2016, 274-
276; Finley-Brook 2014; Vizzoto 2021). Even if liberals may to some extent dispel the
normative impact that these non-traditional actors have, TANs do still shape norms and change
the way powerful states approach cooperation (Kemi-Fuentes 2010, xv). What the literature fails
to do here is attempt to connect theoretical understandings of how a small state navigates its
options. The limitation that I am attempting to flag here is the fact every approach in the
discipline is either rooted in realism, liberalism, or constructivism. There is no overlap or thought
given as to how a small state may combine mechanisms of influence from these perspectives as
to achieve its preferences. I will attempt to fill this gap by my theoretical framework which I will
address shortly.

Judicial Advocacy Strategies
Moving away from the previous point, the use of international courts and advisory opinions also
resurfaces as a major strand of literature. According to several authors, international courts
provide the best way for states to seek change on various pressing issues (Nalbadan 2009;
Preston 2016; Mayer 2022). More specifically, international courts offer small island states the
best opportunity to raise climate issues on the international stage (Mayer 2022, 16). Since 1947,
there has been a constant increase of cases submitted by small island states to international



courts, representing a 63% increase between 1947-2009 (Nalbadan 2009). The concept of norms
in the use of international courts is of major importance here. International courts facilitate the
growth of legal norms, through which weaker states can attempt to challenge the moral authority
of powerful states (Shany 2012, 225). Through an advisory opinion which seeks to resolve legal
disputes between states and provide advice on legal issues to UN bodies (Bodansky 2022,

1), small island states have found a rather positive strategy to make their claims heard (Savoie
2004). As per Barnes in his text pertaining to whether or not advisory opinions are a realistic
prospect, he establishes that the ICJ has declined only one request from 27 applications, and that
the Permanent Court of International Justice has refused to give an advisory opinion in only one
of 29 applications (Barnes 2022, 182). This highlights the willingness that international courts
have to truly hear out smaller states, which is why they are such a popular avenue. In addition,
advisory opinions also “carry great legal weight and moral authority and are often an instrument
of preventive diplomacy” (Savoie 2004 & Materna 2021, 740). Mayr reflects on this statement as
well, and in his paper regarding the contributions of advisory opinions on the development of
international law, establishes that advisory opinions can deeply influence the understanding of
rules and norms present in IL due to its “erga omnes” (rights and obligations are owed to all)
character (Mayr 2006, 426). Nonetheless, there are some authors that share opposing views on
international courts as an advocacy path for weaker states. As a general consensus, Bosco in his
book tackling the behaviour of states in-front of international courts, explains that no major
power will empower or support a court or their decisions if they do not have significant control
over its proceedings (Bosco 2014, 12). More precisely, states will seek to undermine,
delegitimize, and even threaten to leave a court if they are unsatisfied with its rulings (Bosco
2014, 12). Even if Bosco does not directly focus on the ICJ, but rather on the International
Criminal Court (which holds a very different legal proceeding to that of the ICJ), his findings on
the behaviour of states vis a vis international courts still holds value in our research.

In the context of the ICJ however, this is made even further relevant, since states that do not
consent to its jurisdiction can face no repercussions as to any decision made by the ICJ. In
essence, advisory opinions set forward by the ICJ will fail even if successful, because states can
simply disregard them and refuse to comply (Mayer 2022, 5). Nalbadan adds that due to the ease
states have in refusing consent to be legally bound by the ICJ’s decisions, and the lack of
compliance and enforcement stemming from the non-binding advisory opinions (Nalbadan 2009,
13-14), cases such as the one in Vanuatu will yield little to no results. Yes, states care about their
reputations which can take massive hits by such behaviour, but on a demand such as the one by
Vanuatu, which could reshape many sectors across the world, it is possible for many important
actors to simply refuse to comply with the ICJ’s advisory opinion (Powell 2013, 350 & Nalbadan
2009, 15). A clear gap is formed here. As seen, there is a general consensus on whether or not
the ICJ and advisory opinions are a viable strategy, but not much research is specifically
attributed to small states and how they would navigate this avenue. This is where my research
will help fill this gap.

A Distinctive Menu of Strategies
Considering the individual strategies presented in both the diplomatic and legal advocacy sections,
an important part of small state literature revolves around the grouping of these strategies that
small states can use to be effective actors. This is what I refer to as the “menu of strategies” that
becomes available to small states. Following the work of Diane Panke, there are three potent
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categories of strategies for small states to consider when approaching multilateral negotiations.
These are: “Argumentative Strategies”, “Bargaining Strategies”, and ‘“Moral/Institutional
Strategies” (Panke 2008, 5). Before looking at what is nested within each of these three sets of
strategies, it is also of value to briefly explain how they came to be and their relation to my
research. Diane Panke’s work on small states comes from studying european small states and how
they act to combat their relative weaknesses in the institutional landscape (Panke 2008). More
specifically what she is seeking out to explain through research spanning over multiple volumes
is proving that small states need a broad variety of argumentative or bargaining strategies as to
have any success in international multilateral negotiations (Panke 2010, 2). A small state then
needs credible bargaining positions, good scientific groundwork, and convincing moral appeals
and arguments as to be seen as an important actor (Panke 2010, 2). This essentially reflects the
capacities (bargaining), ideational (argumentative), and institutional (moral/institutional)
resources that a small state needs to make any potent claim internationally. Hence, this is where
the three menus come in. Bargaining strategies highlight how a small state may use its resources
through prioritization or the use of coalition building to achieve concrete results during the agenda
setting and decision making phase of a set issue; argumentative strategies highlight how small
states advance national interests through framing and expertise in those same phases; and moral
institutional strategies showcase how norm advocacy and norm entrepreneurship can be used
between actors and institutions as to make claims more valuable and exploit opportunity structures
that may arise (Panke 2008, 7).

Knowing now the three main set of strategies that will be used within this research to determine
the selection of advocacy strategy of a said state, it is crucial to expand these strategies and explain
what specifically is nested within each of them. This will not only contextualize each of these
better, but it will also offer more information as to the various elements that come into play in the
decision-making of states when deciding to pursue one of these sets of strategies. As seen
previously, states have numerous individual strategies at their disposal in negotiations spanning
from discourse vulnerability all the way to alliance building. These individual strategies are what
constitute the “interior” of our larger categories. For starters, argumentative strategies revolve
around framing (influencing negotiation process through specific mechanisms that play in your
favour), and causal arguing (scientific or empirical based information is used to influence actors)
(Panke 2012, 10). Essentially, argumentative strategies revolve around the use of issue framing,
reframing, agenda setting, discourse vulnerability, and treaties (Panke 2012, 8; Panke 2011, 125;
Panke 2012, 390). Second, bargaining revolves around the use of demands/concessions/threats,
value claiming (first-mover initiatives in bargaining are used to obtain specific outcomes), and
coalitions (increasing power and collective leverage by banding with other actors) as methods for
states to achieve their preferences (Panke 2012, 10). Key areas of bargaining strategies are the use
of naming and shaming, prioritization, lobbying, coercion, and multiple external actors obtained
through coalition or alliance building (Panke 2012, 8; Panke 2011, 125; Panke 2012, 390). Lastly,
the moral/institutional strategy is composed of legal arguing (use of a third party, often a legal one,
to influence other actors) and moral arguing (influencing negotiations through moral arguments)
(Panke 2012, 10). Obvious use of civil society organizations, media, courts, transnational advocacy
networks, international organizations, and non-governmental organizations are at play when
selecting this approach to advocacy (Panke 2012, 8; Panke 2011, 125; Panke 2012, 390). When all
of this is put together, it paints a clearer picture of what exactly each of my chosen three categories
represents, and the nested strategies within them that states can use. An obvious point of criticism
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does resurface here. What is nested within each of my chosen sets of strategies is not exclusive to
that said strategy. Fluctuating circumstances, preferences, concessions, etc, can alter what is used
by a state. This then means that for example, the use of international organizations even if nested
within the moral/institutional strategy, can be used by an actor within the argumentative or
bargaining strategies as well if the opportunity occurs. This is an issue to consider, but one that I
believe, similarly to Panke, can be solved by clear delineations within the scope of a given analysis
(Panke 2010, 6-7). In my case, I believe these delineations to be achieved within the empirical
section of this body of work.

To conclude, even though Diane Panke’s work explains why a small state may choose a strategy
over another, she does not emphasize whatsoever the motivations behind pursuing a legal route,
nor does she put focus on any state that is non-European which is where I can contribute to the
literature. In sum, grouping all these strategies into these three distinct categories will make it
easier to navigate and justify the use of strategies that small states may employ in international
negotiations. Furthermore, due to the fact that much of the literature surrounding this topic fails to
approach advocacy through these set menus, I can fill in certain gaps that are left open by the lack
of concrete categorization of advocacy strategies.

Additional Limitations and Gaps
Understanding the knowledge presented in these areas of scholarship, as well as its respective
limitations, allows me to identify additional gaps to the ones already highlighted through which
this thesis can contribute significantly to the discipline of IR. The first gap that presents itself is
in regard to the connections made between the various sets of literature that constitute my
research. Even though there are similarities and over-arching topics as shown previously, there
seems to be a large limitation in the fact that there are no definitive connections being made as to
why small island states would choose courts over other strategies. Most of the literature tackles
why courts are a viable option, why courts can help small island states yield positive results in
their quest for environmental justice, and why courts can pressure powerful states into complying
to weaker state’s demands. However, none of it really explains why international adjudication
can be preferred over lobbying for example. This presents an important gap that can and should
be filled by research. By tracing how and why Vanuatu has turned to courts over previous
strategies, some important results can be drawn that will have a place in the body of literature.
The second gap worth noting revolves around why an advisory opinion was chosen as the
strategy of choice among the possible other legal procedures in the ICJ. Yet again, the literature
justifies why an advisory opinion is effective, and why it can be a valuable strategy, but never
really offers any distinct conclusions as to why an advisory opinion is preferred over a dispute
settlement for example. Since there is not much literature tackling this, I will be able to theorize
why small island states would seek an advisory opinion over anything else at their disposable.
Lastly, as mentioned throughout this literature review, climate change and small island states is a
rather understudied topic in international relations. Even if there is a resurgence of such literature
as of late, between 2015 and 2019 in a survey conducted in five major IR journals (see Chart 1),
only 0.76 per cent of articles in these journals actually tackled climate change and surrounding
topics (Sending 2019, 184). Being able to contribute to this rather “understudied” topic in IR is
of value. Put together, three rather flagrant gaps in the literature will be filled by the research at
the core of my thesis. Since the case of Vanuatu is also relatively new, these presented gaps will
be filled with a modern case that can push research in the discipline forward.
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Total number Articles about

Journal of articles climate change % of total
International Organization 150 2 1.32
International Studies Quarterly 325 3 0.91
International Security 82 0 0.00
Foreign Affairs 1789 13 0.72
American Political Science Review 259 2 0.77
Total 2605 20 0.76

Chart 1: Number of articles about climate change across five major IR journals between 2014-
2019 (Sending 2019, 184).

In sum, as vast as the literature pool is for a topic such as the one presented here, the literature
nonetheless remains unconnected and raises numerous debates and gaps that can be filled by our
respective research. To further this implication, the presentation of our theoretical framework is
in order.

2.2 Theoretical Framework

Throughout the introduction and the literature review, a discussion was raised regarding the
interpretation of the major paradigms in international relations as to the strategies that small
states employ to persuade more powerful states. All of these paradigms whether constructivism,
liberalism, and realism, offer solid foundations and frameworks as to interpreting the way a small
state may (or may not) navigate the institutional landscape and its opportunities in hopes of
achieving its preferences. However as solid as these interpretations are on their separate
accounts, they fail to fully provide a clear answer as to my specific research question. To
reiterate, the goal of my chosen framework is not only to explain why a state has decided to
bring their claim to an international court, but more importantly why it has decided to pursue an
advisory opinion at an international court among all the possible strategies at its disposal. In
essence, what the theoretical framing at the core of my research will attempt to do is justify the
selection of this specific strategy for Vanuatu. Because of this, simply using one theory to guide
my research would not suffice as to provide a definitive answer to this inquiry. On the contrary, I
will be providing a two-pronged framework that offers both liberal and constructivist
explanations as to achieve this goal. The justification as to why I chose this framework will
happen in two parts. I will first introduce the groundwork of liberalism and constructivism which
will be focused on explaining the strategies at the disposal of small states, to afterwards explain
how according to these theoretical principles why a state may choose a particular strategy over
another.

How Small States Choose Strategies for Specific Advocacy Goals
Generally, constructivism (described as an ontology rather than a theory) is a set of assumptions
about the world, human motivations, and agency (Wendt 1992). It emphasizes the importance of
social interactions and social meanings when treating topics such as institutions, sovereignty, and
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anarchy (Martin 2012, 335-336; Slaughter 2011). In regard to the specificities of my research,
and according to constructivism, small states can be strategic in their choice of advocacy strategy
and in turn more impactful than once presumed (Jeffrey 2021, 27 & Slaughter 2011). As for
international law, constructivism stipulates that international law helps inform a richer
understanding of norms through social interactions that in turn influence state behaviour (Brunée
2012, 3). Evidently, this position stems from the pivotal work of Keck and Sikkink in which the
evolution of norms, and the role of weaker states advocating through these evolving norms,
changes the dynamic of international advocacy (Keck and Sikkink 1998, 888). According to
Brunnée, constructivism helps inform a richer understanding of important norms that may have
not been considered by powerful states, which in turn lets small states become influential actors
(Brunnée 2012, 3). The underlying condition to this is that small states have “a causal power to
shape foreign policy purposes of states and influence structural changes” that generate new ideas,
interests, and opportunity structures that they can now use to advance their preferences (Rasheed
2019, 216). By going through this process and also working with two or more states that share
common goals, the ability of small states to exert influence becomes even stronger. This is
important when considering our topic and the use of an advisory opinion, since small states can
use norms to gain support and rally countries to their cause. To authors such as Grote, Smith, and
Sending, the ability to build coalitions is an integral part of why smaller states have stature. They
argue that small island states have understood that they can band together in their quest for
environmental justice, and that pursuing coalitions through a set of shared norms is a viable
strategy (Grote 2010, 186; Smith 2005; Sending 2020, 188).

In essence, in the constructivist view and recalling to the menu of strategies established
beforehand, a state may use argumentative strategies if it is seeking to advance a specific goal
that it can frame to fit its national interests, and one that is grounded by scientific expertise. By
using this type of strategy at the forefront of negotiations, it can be easier for a state to achieve its
preferences and influence other actors (Brunnée 2012, 3). Hence, a state will choose this strategy
if it feels that the issue they are tackling can gain enough traction by convincing other actors that
it is a pressing matter. In regard to bargaining, constructivism stipulates that interests change due
to the complexity of social interactions in bargaining situations (Martin 2012, 335-336). Due to
the fact that for constructivists agency and structure are mutually constituted, which signifies that
structure influences agency and that agency influences structures, the behaviour of a state in such
a situation is to remain open to other ideas, values, identities, beliefs and perceptions in
negotiations (Theys 2017, 37; Galal 2019, 49-50). Furthermore, alliance building and coalitions
are also an additional way through which states can operate in this set strategy. Coalitions allow
states to be able to pool their resources together in the aim of common goals, which provides a
voice to all members of the international community (Meiser 2017, 24). In turn, if a state is
willing to shift its ideologies slightly as to gain more support in a given scenario it will do so.
Lastly in regard to moral/institutional strategies, constructivism signals that external actors and
norms are of vital importance when settling on a specific course of action (Barnett 2020, 193).
Norm advocacy and norm entrepreneurship are then the principal motivations at the root of this
strategy. If a state can act as a norm entrepreneur, then this will be the strategy they will decide
to take on.

On the contrary, liberalism explains how progress, individual rights, human reason, freedoms,
the protection of life and liberty, and property are assets that the government must protect from
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opposition or tyrannical systems (Rousseau 2012, 21; Meiser 2017, 22; Bell 2014, 686). Because
of this, it is assumed that actors (could be the state or even non-traditional actors) are self-
interested (egotistic) and seek out to advance their preferences in a way that they can maximize
their interests and personal objectives, alongside the attainment of those aforementioned rights
(Choi 2015, 11). To achieve this, liberalism, highlights the importance of non-traditional actors
such as transnational corporations, international organizations, and non-governmental
organizations as important conditions and actors for achieving international stability (Novikova
2022, 895; Meiser 2017, 24). This stability is important because it lets states improve
cooperation, lets countries strive for common goals (such as the climate), and lets both states
large and small have a voice in diplomatic proceedings (Meiser 2017, 24). Furthermore,
liberalism also attributes importance to international norms much as constructivism. Contrary to
the constructivist interpretation, liberal norms are more of a bargaining chip and a cost benefit
analysis variable due to the fact that states unwilling to internalize or accept certain norms will
be seen as uncooperative (Meiser 2017, 25; Moravcesik 2001, 4). This highlights an important
factor as to the importance that a state’s behaviour has among groups in civil society and the
international sphere. When applying liberalism to the specific parameters of our research
however, a quote by R. Keohane comes to mind: “If Lilliputians can tie up Gulliver or make him
do their fighting for them, they must be studied as carefully as the giant” (Novikova 2022, 891).
This quote highlights perfectly the way in which small states can find ways to rally larger states
to their cause. Throughout the years, small states have managed to ensure their recognition as a
distinct category in the U.N, secured a special seat on the COP Bureau alongside the five U.N
regional groupings, and managed to get the term small island developing states to be attributed
special needs during the Rio Conference in 1992 (Benwell 2011, 203-204). Even with their
limited resources and institutional capabilities, small states have had a major role to play in the
international sphere of climate change and international relations. To some authors in the liberal
literature, small states have greater social cohesion and flexibility in their policies which lets
them respond to opportunities and change in the normative environment in a much faster and
efficient way than a superpower would (Wallis 2008, 38). As per Moravcsik, this policy
interdependence adopted by small states comes from the different domestic and international
goals they set out for themselves paired up with the underlying matter at hand (climate change)
(Moravcsik 2001, 7). What this surmounts too is then the fact that small state preferences rarely
pose negative externalities on dominant social groups in major countries, but rather sometimes
simply reinforce their positions or try to nudge them towards more rigour in those domains
(Moravcsik 2001, 8). Of course that depends on the issue, but as of late, climate change and
environmental justice has been a topic that has had adverse impacts on larger western states,
most notably the U.S. Liberalism then offers an account that opens many interpretations as to the
ability of a small state to make their preferences heard. As Tom Long argues, small states
through their astute use of international organizations have managed to propagate norms, shape
global climate negotiations, execute creative diplomacy, and influence alliances and powerful
states into understanding their requests (Long 2017, 2).

Putting this information to use with our menu of strategies, in the liberal account argumentative
strategies are used by states to highlight and represent the right of individual freedoms (Rousseau
2012, 21). This means that a state will want to advocate for the right of an individual to life,
liberty and property, since these are the highest goal that any government should have (Meiser
2017, 22). If a specific issue raises concerns on one or more of these parameters, or more so,
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threatens the integrity of a state or government, then this approach is the one that will be
considered as to advocate for their preferences. When looking at bargaining strategies, liberalism
highlights the importance of a cost-benefit analysis. A rational actor will approach bargaining by
weighing the benefits and the drawbacks of any given situation before making its decision and
acting upon its preferences (Moravcsik 2001, 7). Whether this is done individually, or as part of
concessions in a large setting framed by alliances and coalitions, a state will always determine
the least costly course of action it can take as to maximize its preferences. Finally,
moral/institutional strategies are as important for liberalism as they are for constructivism.
External actors such as international organizations like the United-Nations are a vital element of
a state wanting to achieve its preferences. However, there is a small departure here. Liberalism
will identify opportunity structures more so than norms. In this set strategy, a state will use its
institutional resources wisely as to exploit and/or find opportunity structures that will benefit
their advocacy goals.

The Choice of a Particular Strategy: Why Choose a Strategy Over Another
Having seen how both liberalism and constructivism interpret the potential strategies and
avenues that small states can take in regard to multilateral negotiations, I will now unpack
precisely why a small state may choose a strategy over another and what the motivation behind
this rationale is. This will be rooted in a Cost-Benefit Analysis (CBA) on the one hand, and a
constructivist account based on legitimacy and the normative environment on the other hand. As
per Vital and his work on small states in negotiations, “the choice of strategy that a state will
eventually pursue depends on two core factors: the assessment of its external environment and
base and the total pool of its material and human resources” (Radoman 2018, 80; Vital 1967). In
this view, there are two major components that need to be studied which is the normative
environment shaped by social interactions which can be attributed to constructivism, and the
extent of resources and how they are handled by the state which can be interpreted by liberalism.
In turn, this falls in line with my structure as well, and will be unpacked further.

Based on the previously highlighted liberal account of how states interpret their menu of
strategies, an omni-present discussion of weighing the costs and benefits of each strategy was
noted. For starters, it is crucial to unpack what a cost benefit analysis entails, as well as delineate
how a state assumes what its costs and benefits are. In essence, cost benefit analysis is a method
that compares the gains and losses associated with a project (any governmental action that causes
a change in the status quo — a road, a railway, a health insurance system, etc) or with a policy
(ie: environmental policies) that a state is currently undertaking (Pearce 1998, 84; Adler &
Posner 1999, 177). In the simplest of terms then, a cost benefits analysis helps a government or
agency decide if the pros of a specific strategy outweigh the cons (Clowney 2006, 106). Because
of its apparent simplicity, a cost benefit analysis is the most widely used tool employed by
governments when evaluating whether or not to implement a proposed plan or action (Clowney
2006, 106). An important question then comes to mind: How exactly does a state interpret what a
benefit and a cost i1s? Pearce offers us four clear points that help answer this elusive question: (1)
“a benefit is defined as any gain in human wellbeing (welfare or utility) and a cost is defined as
any loss in wellbeing”; (2) a benefit is determined by how much an individual is willing to pay or
willing to accept in compensation to secure that gain; (3) a loss is measured by how much one is
willing to accept to tolerate or prevent a loss; (4) if benefits exceed the costs, then the project or
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policy is potentially worthwhile as long as they meet a state’s capacities, and rank high in their
preferences (or among its menu of strategies) (Pearce 1998, 87). Knowing this, it is then clear
why a state will undergo this process as to determine what particular strategy among its menu is
best suited to achieve its preferences. For small states specifically, this brings certain benefits
such as the ability for a state to promote thoughtful deliberation in its choice of strategy, make
sure to draw attention to its economic capabilities ensuring that the action they take is the most
beneficial, and help decision makers overcome possible poor agenda or priority setting (Clowney
2006, 109-113). More specifically in accordance with the liberal account and in the case of small
states seeking EJ, a benefit would be attributed to achieving your preferences, selling your ideas,
achieving recognition, and ensuring you gain the best possible outcome vis a vis the stipulations
of EJ (Pearce 1998; Adler & Posner 1999; Moravcsik 1997; Clowney 2006). The costs however,
would be attributed to the amount of time a certain strategy takes, reputation costs, transaction
costs, the resources required, and the concessions needed as part of a coalition or alliance (Pearce
1998; Adler & Posner 1999; Moravcesik 2001; Clowney 2006). With these in mind, a small state
can balance and determine whether a set course of action or advocacy strategy is best suited for
their specific end goal. Nonetheless, there are some critiques that can be made to this method of
strategy selection. The most prominent critiques of cost benefit analysis are the following: a lack
of transparency rendering it an inappropriate framework for policy analysis and decision making,
reduces priceless values and intangible goods into dollars, and trivializes harms into a simple +/-
equation (Clowney 2006, 108-199). These are important points to keep in mind, but I feel that
they over-emphasize the general stipulations of what a cost benefit analysis really surmounts too.

In the constructivist account, a rather more grounded approach is set forward as to why a state
may choose a particular strategy over another. In this view, norms, identities, ideas, and
legitimacy are what shape the choice of strategy of a said actor (Barnett 2020, 193). I have
already explored the impact of norms, identities, and ideas on the behaviour of a state in
negotiations, which is why I want to emphasize the importance of legitimacy in the decision-
making of states. Essentially, why do states see some strategies as more legitimate in the pursuit
of some advocacy goals than others? To start off, defining legitimacy is an important step in
making the case for this argument. It is also of value to point out that legitimacy is not the same
as legitimation, since legitimation refers to the process in which actors come to believe in the
legitimacy of an object or actor (Thomas 2014, 742). I will be referring to legitimation as a
process within the larger contextual scale of legitimacy. Knowing this difference, as per lan
Hurd, legitimacy refers to “the normative belief by an actor that a rule or institution ought to be
obeyed” (Hurd 1999, 381). Essentially, this definition has both a sociological and normative
meaning. The sociological dimension highlights the importance of authority (the more positive
the attitude towards an institution and its laws, the greater its legitimacy) and the normative
dimension highlights whether a claim of authority is well founded or justified (ie: the WTO is
normatively legitimate if there are good reasons in support of its claims to authority) (Bodansky
1999, 601). Pushing this even further, legitimacy as it relates to my research can be labelled as
“Social Legitimacy”. According to Thomas, legitimacy encompasses various conceptions that
are either legal, moral, or social (Thomas 2014). Briefly, legal legitimacy (which is similar to
moral legitimacy) refers to “a property of an action, rule actor or system which signifies legal
obligation to submit or support that action, rule, actor or system” (Thomas 2014, 735). Moral
legitimacy refers to who has the right to rule, essentially the exercise of power by one actor over
another can be morally justified in a given situation (Thomas 2014, 738). However, for our
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purpose, in justifying why a state might choose a strategy over another, social legitimacy offers
the best route. Social legitimacy in comparison to both previous forms of legitimacy enforces
that the “property projected onto an action, rule, actor or system by an actor's belief that that
action, rule, actor or system is morally or legally legitimate” (Thomas 2014, 741). In crux, social
legitimacy focuses on what specific forms of power an actor believes to be morally or legally
justified in a specific scenario (Thomas 2014, 741). This is important because a state will choose
a certain strategy or even an avenue (as is the ICJ) to pursue their advocacy goals based on
whether or not they believe that route is the most legitimate and in line with their principles. This
is due to a few reasons. First, a legitimate strategy will make actors more inclined to obey the
rules and parameters it sets forward because of fear of punishment; secondly, the actor may see
this rule as being in its own self-interest; and lastly, if an actor feels a rule or strategy is
legitimate, then it ought to be obeyed (Hurd 1999, 379). Put together, compliance with a rule is
motivated by the perceived legitimacy of said rule or body that generates the rule (Hurd 1999,
387). This grants states a belief that the enforcement and compliance generated from their
strategy of choice will be greater than otherwise, hence, favouring the avenue with the highest
degree of legitimacy (Barnett 2020, 197-198). This shows that there is a direct link between
legitimacy and action. The more legitimate an avenue, the more convincing it is as a choice for a
state to choose. Reversely, the least legitimate an avenue is, the least convincing and attractive it
is for a state (Barnett 2020, 198).

The choice of strategy of a state between these two alternative frameworks then relies on either a
cost-benefit analysis or legitimacy concerns. On the one hand, the liberal lens used in this thesis
would set forward the idea that any rational state looking to maximize its gains in any given
situation would undergo a cost benefit analysis when selecting a strategy among its potential
menu. The choice of strategy is then cemented in finding the least costly option granting the
largest share of benefits. For small states, this is particularly important since they need to
maximize their efforts and limited capacities in a “full proof” strategy. The potential of wasting
resources (whether material or not) is not a desired outcome by any state, more so small states.
On the other hand, within the constructivist lens a state will choose a specific advocacy pathway
based on the perceived legitimacy of said pathway. This will grant the state a more stable and
“safe” strategy since it will be one rooted in a system where the present norms, values and beliefs
match their own and their goals. If these set parameters also match the widely accepted ones
within a specific context, the degree of compliance, control, and enforcement also raise
exponentially. This then offers a state a more attractive strategy than one that does not follow
this logic. In turn, justifying their choice of strategy over another.

What Other Options Would be Available?
An important aspect here is also acknowledging the potential other choice available to states in
these matters. Due to the nature of the paper and the research question, it may seem that advisory
opinions are the desired outcome when using either of the two previous theoretical stances.
However, that is not the case. States have other options at their disposal when determining their
approach. We have talked previously of diplomatic strategies, but what other legal alternatives to
advisory opinions are there for states to choose from? Three notable legal strategies have
resurfaced among my research. The first is a dispute settlement. A dispute settlement is quite
simply the process in resolving a dispute or conflict between a set amount of parties at the
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international level in a court or a tribunal (Verheyen 2013, 764). As much as this approach can
be useful, small states do not often intend to target a specific state or category of states in their
advocacy pursuit, since they risk simply getting shut down by larger western countries (Jacobs
2005).

The second legal option that could be used by small states is arbitration. International arbitration
is an alternative form of a dispute settlement that produces legally binding decisions (Verheyen
2013, 764). Arbitration is an effective avenue because a growing number of bi-lateral and
multilateral treaties provide clauses that open up discussion on environmental concerns
(Verheyen 2013, 764). The issue with arbitration, albeit its strong capabilities to provide legally
binding decisions on the environment, is the fact that small states could risk reluctance from
states signing on to their motion. If the strategy employed would have enforceable legally
binding obligations upon (western) states, there is without a doubt the possibility that many
countries never sign on.

The third and final relevant legal strategy is compliance control. Compliance control is a treaty-
based concept that is relevant in the context of the Kyoto Protocol (Verheyen 2013, 765). This
strategy was developed as a means to enhance implementation and compliance control with
international law and various fundamental treaties (Verheyen 2013, 765). As much as small
states rely on protocols and treaties to form their preferences, this strategy meets various
institutional roadblocks that would hinder a small state’s progression in their demand for
environmental justice. From the vague language used in multiple treaties, non-complying and
binding obligations, and the lack of capacity to actually bring forth claims based on treaty
obligations, compliance control is again a strategy that brings more issues than positives for a
small state wanting to pursue a legal advocacy strategy. Understanding the drawbacks of these
other legal strategies highlights why advisory opinions are the more favourable choice of
advocacy strategy for small states.

Framework Justification
Having seen how both theories stand on their own regarding my research area, it is important to
explain why simply using one or the other is not enough to guide me towards a sound
interpretation of my results. In general, and as I have explained, liberalism and constructivism
hold their ground and offer various ways of interpreting small state advocacy and their
corresponding use of either diplomatic or legal strategies to achieve their preferences.
Nevertheless, as with any approach, there are gaps that remain and that can be filled by further
research. Understanding this, I provide a framework that proposes we look at the problem by
examining both liberalism and constructivism explanations in tandem. This is not a novel
approach in major strands of international relations or international law literature, but it is quite
novel in regard to the topic of small states and the environment. The inspiration behind this
framework is based on work by Caroline Fehl and her explanation of the International Criminal
Court using both rationalist and constructivist approaches simultaneously. In her work,
rationalist and constructivist approaches complemented each others shortcomings exceptionally
well, which let her reach conclusions and interpretations to her results that she could not possibly
get by using a singular approach (Fehl 2004, 360). The same mindset is applied here, but as
noted, the theories change as to serve my purpose better, and the way in which these are used is
also drastically different. Instead of combining approaches in a two-step framework as Fehl did, |
have decided to offer both liberal and constructivist answers to my question simultaneously.
Doing so serves multiple purposes that I will elaborate. First, as with Fehl, the two chosen
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theories underpinning my framework have complementary capabilities. Some aspects that
constructivism may overlook or interpret differently in regard to my research are complemented
and reinforced by that of liberalism (the same can be said reversely). Second, as seen in the
literature review (Chart 1), climate change remains understudied among the major IR journals
which leaves space for innovation and new ways of interpreting small state advocacy
surrounding that topic. By using two approaches in tandem, I am able to fill in gaps that exist in
the literature due to the preponderant use of a singular theoretical lens in most scholarly work. I
am then able with this framework to fill in certain gaps that singular theoretical approaches leave
open. Having the ability to use different approaches when treading boundaries of multi-
disciplinary research is useful in my case.

Hypotheses
Stemming from the above framework also come my two alternative hypotheses that will guide
my empirical section forward. The hypotheses are the following:

H1: Within a shifting normative environment, small states decisions are influenced by a
high presence of ideas and norms surrounding legitimacy, in turn making the avenue with the
highest degree of legitimacy the most attractive strategy of choice due to its increased chance of
enforceability and compliance. When the degree of ideas and norms surrounding legitimacy is
low, and in turn lowering the legitimacy of the actors/avenues at their disposal, small states will
be less likely to pursue this course of action.

H2: Within a shifting normative environment, small state decisions will prioritize a high
degree of compatibility within a cost-benefit analysis (the benefits are higher than the costs)
when selecting their choice of strategy. Reversely, a state will want to avoid a low degree of
compatibility within a cost-benefit analysis (the benefits are lower than the costs).

Before moving on to the limitations of my framework, providing a small account as to our
expected results and observations based on our hypotheses and theory is in order. This will help
bring our data and theory closer together. Regarding H1, I theorize that a small state will choose
its strategy based on the highest standing marching order that aligns with its norms and ideas.
This is to say that depending on the normative environment surrounding an issue in which a
small state has an interest in, the outcome that is perceived to be the most legitimate will be
chosen. This would occur theoretically because small states in this account would want an
outcome that is enforceable and one that holds weight normatively as to make sure compliance
occurs. On the offset, and looking towards H2, I theorize that a state would pursue this decision-
making procedure as to ensure that even if failure where to occur, it mitigates the damages of its
pursuit to the minimum. This is particularly true in the case of small states because of their low
economic and institutional capacities/capabilities. Ensuring that a strategy yields the most
benefits while taking into account the costs is an approach that is theoretically omni-present
within small state literature. In sum, a state will choose this strategy since it will allow for the
“safest” approach in advocacy.

Limitations
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A discussion as to the limitations of my framework is also in order. Since my framework was
created to answer a specific question, there are some caveats that need to be addressed before
delving into the methodology. These limitations are twofold. First, since I narrowed down my
theoretical implications to small island states, most of the results that will be presented hereafter
are based upon how a small states navigates its opportunity structures and normative
environment. Obviously, this varies greatly if a state with minimal climate risks and an
abundance of resources were to be studied. My framework is then specific to certain contexts
and cannot be used to offer definitive answers as to any state and their choice of legal forum.
Second, my framework was also created to address specific capabilities and characteristics that
are intrinsic to small (island) states. For example, a state like the U.S would not need to be
constantly assessing the opportunities that arise in a complex normative environment as to find a
strategy it can use to advocate for environmental justice. That is something that is more relevant
among small states since they do not have the economic capabilities nor the international voice
to advocate for anything they would want at a given point in time. This entails that some of my
findings and arguments stemming from this framework cannot justify any possible scenario that
may occur in the future. As the normative environment around climate change is changing, some
findings may hold more weight in the near future, while others may not. This is an important
limitation that needs to be considered.

21



III- Methodology

3.1 Case Selection

The population of study for our research are undoubtedly SIS advocating for EJ. Since all SIS
face share similar climate related consequences, as well as unequal treatment on the international
stage, their common interests culminating in the pursuit of EJ is indisputable. As demonstrated,
SIS are the primary recipients of climate damages, with little to no consideration on the
hardships they endure by major powers/emitters. In turn, this negligence and non-respect of
climate targets by these emitters, makes SIS turn to various advocacy strategies to seek
international action. Empirically, advisory opinions have not been a prominent strategy
undertaken by SIS to advocate for EJ. It is a strategy that presents divisive opinions. On the one
hand, AOs “carry great legal weight and moral authority and are often an instrument of
preventive diplomacy” (Materna 2021, 740). AOs are then able to deeply influence the
understanding of the rules and norms present in international law which posits a great benefit for
small states. On the other hand, AOs are challenged on the fact that they have a hard time
generating compliance and specific obligations for states. In the context of an AO by the ICJ,
states that do not consent to the ICJ’s jurisdiction can face no repercussions as to any decision
imposed by the AO (Mayer 2022, 5). In essence, AOs are seen by some authors as failures even
if successful because of the fact that states can simply disregard them and refuse any form of
compliance and enforcement of law that the AO may entail (Nalbadan 2009, 13-14). This is due
to the fact that since an AO is an interpretation of international law, determining what
compliance really is is rather hard to achieve. However, among our universe of cases, Vanuatu’s
jump from diplomatic strategies to international adjudication marks an interesting departure.

As is the case for most small island states, Vanuatu has been faced with numerous natural
disasters that have pushed them towards their quest of EJ. Due to the fact that small island states
have higher vulnerability and lower adaptive capacities (Vanuatu remains high in the
vulnerability index) in order to deal with climate problems, many of these states including
Vanuatu have concerns about their future generations (Mimura 2007, 690; Mourgues 2005, 12).
Because of the rise of sea level, coastal erosion, higher temperatures, cyclones, droughts,
biodiversity loss, and the extinction or loss of various animal species of land, the human cost of
living in Vanuatu has become extremely high (Stoett 2012, 66). Not only do these issues impact
the physical landscape of Vanuatu which brings various development issues, but it also impacts
topics such as food security and health which makes the possibility of development and
protection for future generations close to impossible. Vanuatu stands as the most prone country
to environmental disasters with a 47.7 risk index according to the World Risk Index (See Map 2)
(Ndlovu 2022). As an example, a cyclone in the Pacific (cyclone Pam) has had an estimated
economic impact of 64% of Vanuatu’s country’s GDP, while a cyclone in the U.S (Florida) has
impacted 15% of Florida’s state GDP (Thomas 2020, 5). These contrasting examples show how
much more vulnerable islands in the Pacific are to disasters, but more importantly how hard each
and everyone one of these incidents hinder their path to development. As for some estimates, if
the situation does not progress positively for Vanuatu, they face numerous issues that will only
keep accelerating. For one, Vanuatu’s temperature has steadily increased from 1991 to 2020 at a
relatively increased pace of around 0.5C every few years (World Bank Group 2021, 5). This
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means that Vanuatu’s now average temperature in 2020 is at a minimum 25 degrees steadily
increasing as years go by. This is in turn makes all the above mentioned issues worse,
specifically the ability to hold healthy crops and a good air quality. If these problems do not halt
by 2100, Vanuatu and other small island states may well be in danger of losing everything. Put
together, Vanuatu is definitely a vulnerable state in the face of climate change because they face
a higher degree of exposure to its damages, they have limited capacities to adapt to projected
upcoming impacts, and lastly, they do not get major international help because climate change
still does not make the list of a top priority internationally (Mimura 2007, 703).
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Map 2: Mab shdwcésiﬁg the places most prone to disasters (Ndlovu 2022)

To combat this, Vanuatu has formed a commission based around the symbiotic quest small states
have for EJ. In this commission of 132 co-sponsoring states such Palau, Trinidad and Tobago,
Tuvalu, Maldives, Marshall Islands, alongside some major powers such as the United-Kingdom
and Germany to name a few, lies a fundamental quest to reduce the climate based human rights
inequalities that the current and future populations of SIS (and the world) are facing (UN
General Assembly 2023, 1). Furthermore, this commission was assembled exclusively to pursue
an AO in the ICJ, which marks an unprecedented turn in advocacy strategies for SIS. What is
also interesting to point out is the fact that Vanuatu is the first state to have achieved bringing an
environmental case of this magnitude in-front of the ICJ with the support of the United-Nations
General Assembly (UNGA). Even with the rise in climate litigation cases, there has yet to be a
breakthrough such as this one. Even if historically there have been small states wanting to pursue
this course of action, none have been able to bring it to light as Vanuatu has done. Because of
this interesting departure in advocacy, among all possible cases in our universe which constitute
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of small island state strategies for seeking environmental justice, Vanuatu seeking an AO at the
ICJ has been selected as our object of study.

Knowing now the particularities of the choice behind choosing Vanuatu as our case study, it is
important to specify what type of case Vanuatu represents. According to Seawright and Gerring,
there are seven type of cases that can be used in research, among which a “deviant” case seems
to be the most fitting within my thesis (Seawright 2005, 10). A “deviant case” analyses a case
that does not support (or contradicts) the major patterns and explanations in a specific set of
literature or data (Seawright 2005, 19). The purpose of such a method is to probe for new, but
also unspecified explanations of causal mechanisms that can illustrate some other causal factors
present in other cases (Seawright 2005, 20). At the end of the line, a deviant case study
culminates in a proposition or statement that can be applied to other cases within the studied
population (Seawright 2005, 20), which is a valuable asset to have when seeking to fill gaps and
contribute to a specific set of literature. Why is then Vanuatu representative of a deviant case?
As explained, Vanuatu is unique and different in the fact it has decided to pursue (and
successfully at that) an AO at the ICJ. This approach is not a common one, nor a popular one
among small states. Even if there have been attempts from Palau and the Marshall Islands in the
past to go this route, their efforts never even managed to make it to any sort of deliberations
which clearly sets Vanuatu apart (Tigre 2023). This creates quite a few important parameters that
need explaining. First, not many (if any) small states use legal strategies or AOs in their pursuit
of climate action. This means that a state using such an approach would create an “extreme”
value representative of a deviant case. Second, because the normative environment around
climate action favours the use of diplomatic action over legal action, then the use of the latter
creates another “extreme” value to be noticed. Lastly, because these two parameters are
representative of Seawright and Gerrings’s components of what constitute a deviant case,
Vanuatu can fit within these parameters and be labelled as such. Hence, in their year long
campaign to build strong support within the UNGA, Vanuatu not only managed to get their
request for an AO, but it also managed to get that request approved (Tigre 2023). Putting this
together, Vanuatu is clearly an outlier within our population of study, and one that fits within the
characteristics of a deviant case.

Understanding the parameters of a deviant case, the importance of highlighting our variables is
then in order. My dependent variable (Y) has been attributed to Vanuatu’s advocacy strategy,
while my independent variable (X) has been attributed to the variables that influence the
variation of strategies employed by a state in multilateral negotiations (ie: coalitions, other states,
etc...). These variables were chosen because numerous variations were observed throughout my
research as to the strategies that Vanuatu has employed to advocate for climate change and
environmental justice. Most often, these variations were conjectured to have happened when a
new opportunity or new normative framework was made available to Vanuatu. I am then seeking
with these variables to answer my research question and provide an answer as to why Vanuatu
has settled on an advisory opinion at the ICJ as its strategy of choice.

3.2 Methods

The method chosen to interpret our case in the best possible way is process-tracing. Process
tracing in general terms sets out to determine how a potential cause (s) creates a change (s)
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within a single case that is worth studying (Beach 2018). Process tracing follows a set of
hypotheses within a specific chain of events as to draw causal inferences that are pertinent to
one’s research (Beach 2018). In my case, I will be tracing the factors that are guided by my
theoretical framework as to explain why Vanuatu chose an AO as its strategy to pursue EJ. In the
scope of our thesis, three general criteria have to be met to justify the use of process tracing.
First, there needs to be reasonable information leading us to believe that small island states do
want to achieve environmental justice, which according to our literature review and introduction
has been proven. Second, our (X) has to be faithfully implemented in the universe of cases and
linked to the outcome (YY) (Beach 2018). Yet again, due to our literature review and the above
case selection, this has been established rather soundly. Lastly, the mechanism (s) influencing the
relation between (X) and (Y) has to be substantive in generating results among multiple cases
(Beach 2018). Due to the fact that these mechanisms stem from pre-established theoretical views
as seen in our theoretical framework, then they can be aptly applied to other cases, hence
validating this criterion. Since our case selection fits into all three categories of process tracing,
then process tracing is justified as the method of choice.

3.3 Data

Case study data can come in the form of direct observations, interviews, archival records,
documents, articles, participant observation, research data, and physical artefacts (Yin 2017).
Hence, when gathering data, it is important to analyze what is available to us. The sources that
will be used in this thesis will be reports from various international actors (states, NGOs, 1Os,
etc..), pre conducted interviews with key individuals in Vanuatu’s climate plan, various books
surrounding my main topics of interest, articles, papers, and studies conducted by various
scholars and researchers. In essence, and in accordance with Yin’s characteristics, I am using
interviews, documents, articles, and research data as my main data sources. Among this large
pool of data, my main goal is to gather data on Vanuatu’s motivations for its advocacy strategies
and how it pursued them. More importantly, I need data that will allow me to trace the process of
past advocacy strategies, to the one being used now. To do this, I first had to establish a
timeframe that correlates to the issue I am studying. This is important since I have to frame the
period of study in which my data will be collected. What I have found to be pertinent is looking
at data in a timeframe of around 10-20 years (specifically 2007-2023), since that is what |
believe envelops a large enough period to understand the various motivations that Vanuatu has
had in their quest for EJ. The reason behind this is not simply because of the evolution of the
issue of EJ for Vanuatu and small states, but that the first document published by Vanuatu in
regards to this topic dates to 2007. Hence, looking at data from 2007 to the present, offers a clear
and distinct period of time through which I can process trace the changes in advocacy of
Vanuatu. Second of all, I had to find data that precisely tackles Vanuatu’s motivations for its
advocacy strategies. On the offset, this was no easy task. I first had to deep dive into their
various environmental plans that they laid out in the past 10-20 years. Each document occurred
at a specific point in time, which let me clearly see a progression of what worked and what did
not work for Vanuatu in terms of advocacy. From there, I took those strategies and ideas and
started broadening the data in the realm of political science and international law as to see what
has been previously presented on the matter. By digging deep here, | was able to find a plethora
of data sources that pertain to how small states use different advocacy strategies in different
scenarios, and what kind of results ensue from each specific strategy. By then looking at these
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results in tandem with Vanuatu’s changing advocacy plans, various noteworthy conclusions were
drawn from the data. By gathering data through this procedure, I undoubtedly ensured that I was
staying true to the fundamentals of process tracing. Lastly, I had to ensure that the data that I
collected would correlate to my issue and would offer the best possible insights to my research
question and relate to the methodology I am using. Since I have established in the literature
review that numerous gaps remain unfilled in this area of research, it was my job to find primary
and secondary sources of data that can help me bridge these gaps. This is why the sources that I
have found and presented earlier are rather diverse. In sum, by collecting and interpreting my
data in this way, I can confidently ensure that the data that I am presenting is based on a clear
timeframe, diverse, and in line with my methodological choice.

Understanding now the justification as to my case selection of Vanuatu, the reasoning behind my
choice of process tracing as a method, my hypotheses, and the type of data I am using for this
thesis, there remains one last thing to operationalize before diving into my empirical section.
Setting the stage for the ICJ and its function of giving AOs is a necessary step that needs to be
made before tracing Vanuatu’s progress towards this end. This is why in the next section I will
be unpacking all of the facets that surround this choice of advocacy forum.
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IV- The ICJ and Advisory Opinions

4.1 Unpacking The Choice of The ICJ and Advisory Opinions

The International Court of Justice (principal judicial organ of the United Nations) located in The
Hague is a court that has for mandate to settle inter-state legal disputes with the consent of both
parties, in aims of providing a decision on a pressing matter that cannot simply be solved through
diplomatic measures (Hurd 2021, 219). The ICJ is then an important element in the architecture
of international relations and law because it fulfills the role of an institution providing definitive
judgements in matters of legal disputes between countries (Hurd 2021, 243). The bulk of the
cases that the ICJ hears or gives advisory opinions on revolve around issues or questions of
sovereignty, maritime delimitation, diplomatic relations, border disputes, and as of late,
environmental disputes (Powell 2013, 353). In doing so, the ICJ can make meaningful
contributions in providing equal access to justice, determining climate change claims, upholding
the rule of law, explaining the fundamental values of law and compliance, and making reasoned
and evidence-based decisions on all matters within its jurisdiction (Preston 2016, 11). The ICJ
then holds up to be an effective avenue in pursuing climate based cases, which could explain
small state’s sudden interest in it. However, there are some crucial aspects that are worth briefly
explaining here. The power of the ICJ, also referred to as its jurisdiction, has certain limits that
are beyond its control. On one hand, the ICJ possesses contentious jurisdiction to decide disputes
between states, which means that both states in the given dispute need to consent to the ICJ’s
jurisdiction (Aljaghoub 2006, 35). Only when both parties consent can the ICJ undergo its
process in that given case. On the other hand, the ICJ can also get permission to pursue advisory
opinions through the requests of international organizations (Aljaghoub 2006, 35). In this
scenario, and based on Article 65 (1) of the ICJ’s statute, as long as the request for an advisory
opinion is made by an authorized organ, and that the topic at hand is a legal question, then an
issue can be brought to court without the need of formal consent from all states individually
(Aljaghoub 2006, 36). Additionally, due to the fact that international law is defined as a body of
principles, customs, and rules recognized as binding obligations by sovereign states in their
mutual relations, certain norms are required to be applied and interpreted by courts (Simmons
2012, 353). International courts such as the ICJ then contribute to the operation of related
institutional and normative regimes in hopes of legitimizing associated international norms
(Shany 2012, 244-246). This opens up the playing field for small states to make norms a crucial
aspect of their advocacy strategies.

As mentioned, the ICJ has a dual function as to settle legal disputes submitted by states and to
give non-binding advisory opinions on legal questions submitted to them by internal UN organs
and agencies (Mahasen 2010, 192). Advisory opinions are then a mode of social ordering that
stand somewhere between consultation and adjudication, remaining an integral and legitimate
part of the courts judicial function and the development of international law (Savoie 2004, 89-
90). Due to its “erga omnes” character (signifying obligations in which all states have interests
in) and the high authority of the ICJ, advisory opinions can achieve and influence the
understanding of the rules and norms of international law (Mayr 2016, 426). This means that the
advisory function of the ICJ acts as an effective instrument of preventive diplomacy (Nalbandan
2009, 15). Nonetheless, as good as advisory opinions seem on paper, they do have some
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drawbacks that need to be mentioned. Since neither the Charter of the UN nor the Statute of the
ICJ provides advisory opinions with legally binding force, one can argue that no powerful state
will comply with an AO that may challenge its interests (Mayr 2016, 429). Simply put, it can be
said that advisory opinions are well intended but ultimately destined to fail (Mayer 2022, 1). This
occurs because states have no obligation to comply with the decisions given by the ICJ, which
means that if initially a state had no interest in the case, it will have even less interest if the
decision is not in its favour. This is especially relevant in climate cases.

4.2 Past Cases of the ICJ

Throughout my research, four stand out cases from the ICJ database stood out as definitive
markers representing the legitimacy of the Court. The reason these will be presented here is to
highlight the aforementioned perceived legitimacy of the ICJ, but also the behaviour of the ICJ
(historically) towards small state inquiries and more delicate issues.

The first pivotal case in this regard is that of the Chagos Archipelago. The general idea behind
this case is that a dispute between Mauritius and the UK as to the “reign” of the Chagos
Archipelago resulted in an advisory opinion (Minas 2019, 124). What Mauritius did is launch a
diplomatic campaign that aimed for the ICJ to review the legality of the procedures by the UK in
regard to them retaining the Chagos Archipelago after Mauritius’ claim to independence (Minas
2019, 129). In the end, the Court ruled in the favour of Mauritius and claimed that the
decolonization and attempt to retain the reign over the Chagos Archipelago by the UK was
unlawful (Minas 2019, 132). This marks a good result for a small state against a more powerful
one, even though the US publicly declared that the court should not have provided an answer and
“meddled” in such affairs (Minas 2019). The notable aspect of this case is the role the advisory
opinion played in this process. What the advisory opinion did in this case is cement the
incomplete doctrine of decolonization more firmly (Minas 2019, 134). The ICJ had judged that
the various treaties and documents pertaining to decolonization were not complete nor astute
enough. The advisory opinion then served the purpose of reinforcing the necessary institutional
documents and ensuring an easier way for states to manoeuvre their claims to independence.

The second notable case from the ICJ that holds major importance is the “Nuclear Weapons
Case”. As per the title, the nuclear weapons case was an advisory opinion advanced by various
antinuclear groups for the purpose of securing an opinion by the ICJ stating that any nuclear
threat should be considered unlawful (Matheson 1997, 417). As per the previous case, the U.S
was strongly opposed and verbal as to the ICJ having the ability to give a verdict on a matter
such as this. Nonetheless, the UNGA raised valid questions that were under the jurisdiction of
the ICJ’s statute, which ultimately pushed the case forward even with the clear pushback of the
U.S (Matheson 1997, 418). The reason why this case is pivotal is due to the fact it transcended
various boundaries and areas of international relations. Of course it had diplomatic roots as per
what various UN documents raised in regards to nuclear weapons, but more interestingly, a large
sum of the discussion around this case was based on human rights and environmental rights. The
ICJ was adamant that nuclear weapons were a clear violation of the right to life, however due to
concessions from the U.S, this would only apply in times of peace (Matheson 1997, 421). The
ruling here from the Court holds monumental impacts as to the interpretation of the right to life.
If the right to life can be subsided due to certain circumstances, then countries can possibly find
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loopholes in which they can negate their obligation to this rule. This is ever present in regard to
climate change and the responsibilities that numerous larger states tend to forget. In regard to the
environment, the nuclear weapons case raised the issue that nuclear tests and their usage violate
environmental law (Matheson 1997, 422). Even if the Court eventually ruled that environmental
law does not prohibit the use of nuclear weapons, it did state that the environment must play a
part in the planned testing of such weapons (Matheson 1997, 423). This again is a positive for
small states seeking EJ since it shows that the ICJ does take environmental concerns and law
seriously. More importantly, the interpretation that the ICJ gave in regard to the survival of the
state and the importance of future generations when discussing the nuclear weapons case is also
noteworthy. The language used by the ICJ was incredibly vague insofar as defining what the
survival of a state means. Whether it’s the survival of a state in terms of a government, the
survival of the state as an independent entity, or the survival of the physical population of a state
was not clarified (Matheson 1997, 430). Since a concrete response as to this matter was never
provided, it may cause issues for states claiming that the survival of their state is at risk due to
climate related concerns. Lastly, in terms of future generations, the Court established that it is
among its inherent duty to protect future generations, but that it could not provide an answer as
to how the destructive effects of nuclear testing would impact future generations (Jacobs 2005,
124). This “future generations” framing is becoming quite a popular strategy among states
seeking EJ. Hence, not knowing precisely the ICJ’s stance as to how intergenerational rights can
be operationalized in any given context is an interesting gamble for one to take. In sum, the
nuclear weapons case with all its strengths in terms of covering multiple topics through its
advisory opinion, is a highlight of a disappointing outcome for the concerned parties (Bodansky
2023, 4). The Court eventually ruled that it was unable to conclude that nuclear weapons should
be prohibited in all circumstances. This case ended up being more detrimental than it was
beneficial because of all the loopholes it left unanswered, and the vague language employed in
many areas of inquiry.

The third case of interest is that of the Pulp Mills judgement between Argentina and Uruguay.
The context behind the Pulps Mills case is determining whether or not, according to the statute of
1975 (Statute of the River of Uruguay), Uruguay acting unlawfully when placing two Pulp Mills
along the shore of a shared body of water (Uruguay River) with Argentina (I.C.J Reports, 2010).
Due to the obvious operation of the Pulp Mills, and its impacts on the river, Argentina raised the
issue that Uruguay did not respect the 1975 statute in the fact it did not consider the
environmental damages that their Pulp Mills would create (I.C.J Reports 2010). Since the
purpose of the statute was to govern all natural resources along the river, and Uruguay installed
facilities that rapidly deteriorate the quality of air and increase the chance of water pollution in
the region, Argentina felt compelled that the ICJ could offer a positive verdict on the matter.
Essentially, Argentina’s claim was that Uruguay had an obligation to protect and preserve the
environment surrounding the river by undergoing an environmental risk protection assessment
before its installations of the Pulp Mills, which it did not do (I.C.J Reports 2010, 9). As strong as
Argentina’s position seems in this summary of the case, it did unfortunately not get a favourable
judgement from the ICJ on the matter. The ICJ had ruled that it was unable to determine
concretely the direct air pollution and water pollution impacts of the Pulp Mills on the river
(I.C.J Reports 2010, 8). Since there are no clear indicators that can achieve or prove without a
shadow of a doubt that such fluctuations are occurring precisely because of the mills, then the
court was not able to offer a positive judgement in favour of Argentina. By allowing Uruguay to
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go unpunished on the matter, the court sets a rather somber precedent on climate issues regarding
the damages of air and water pollution. Since, because of this case, the court made clear it cannot
determine the precise origins of damages that revolve around air and water pollution, then future
cases that would want to argue on similar grounds are already starting their inquiry on the back
foot.

The last case that has direct relevancy to our research is that of Tuvalu. In order to improve the
life of their future generations and the chances that their island stays afloat (similarly to
Vanuatu), Tuvalu decided in 2002 to fight back against the U.S and other industrialized nations
that refused to sign on or abide to the Kyoto Protocol (Jacobs 2005, 104; Okubo 2013, 746). The
way that Tuvalu approached this case is by targeting a single country (the U.S) and attempting to
persuade other western countries by possibly gaining a ruling in their favour that would impose
constraints on the U.S, and by association the rest of the world (Jacobs 2005, 115). The
reasoning behind Tuvalu’s choice of targeting major polluters directly is an interesting one. The
Tuvalu delegation felt that by imposing constraints and naming and shaming the largest
polluters, it would gain a greater sense of compliance with the court ruling if it would end in
their favour (Jacobs 2005, 111). The difficulty in this approach is twofold: (1) they had to prove
that GHG emissions directly cause all of their stated problems, and (2) that the U.S was the
primary responsible of the emissions that impact Tuvalu directly (Jacobs 2005, 111). Even when
using intergenerational rights as an argument, Tuvalu had to prove that the U.S is the primary
responsible towards the degradation of the right to life of future generations in Tuvalu
(Kravchenko 2008, 521). Due to these constraints, the Tuvalu attempt was always destined to
fail, so much so that even the UNGA did not consider pushing it through to the ICJ. This attempt
of pursuing an advisory opinion never even saw the light of day. The same can also be said as to
the attempt by Palau which was met with the same reprisals by the largest emitters, notably the
U.S (Burkett 2013, 635). As with Tuvalu, the Palau effort never saw the light of day.

These four cases present multiple aspects that a small state can use (or should not use) when
pursuing an advisory opinion at the ICJ. Various loopholes, underspecified language, and room
for interpretation can give certain claims more validity if approached in the correct way. A brief
explanation as to the implication of these cases on Vanuatu’s AO is in order. Since all four of
these cases have created definitive changes in the normative environment surrounding the use of
the ICJ as an advocacy avenue, the impacts of these changes on Vanuatu’s AO need to be
specified. The case of the Chagos Archipelago has highlighted the possibility of states to
showcase that certain treaties and their respective language are not astute or complete enough to
deal with pressing and evolving matters. Since climate change is such a matter, Vanuatu can rely
on this precedent quite effectively in the pursuit of their AO. Second, the Nuclear-Weapons case
offers two distinct advantages to Vanuatu’s AO. On the one hand, since this case showed that
using the right to life can be a slippery slope when arguing for damages, Vanuatu was astute
enough to spin the right to life towards the right to intergenerational rights, which negates this
possible roadblock. On the other hand, the ruling of the ICJ within this case on what the survival
of a state entails is also crucial for Vanuatu’s AO. As a drawback, the fact the ICJ was unable to
concretely determine the parameters of what the “survival” of a state is, is problematic for
Vanuatu. Since they are arguing that their survival is at stake, dealing with an avenue that has
complications on determining what that is is worrisome. However, this can also work in their
advantage. Since the language and stance used by the ICJ is rather loose, Vanuatu’s AO can
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exploit this and themselves offer a clear framing of what the survival of a state means. This
would play greatly in their favour. The Pulps Mills case is more of a sour note for Vanuatu.
Since the judgement by the ICJ was quite concrete on not being able to offer decisions based on
air or water pollution, Vanuatu has to make sure it can either scientifically back its claims, or
completely avoid this terrain all-together. Lastly, the Tuvalu case showcases the lack of agency
for small states in courts when trying to go head to head with larger more powerful states. By
learning from this previous attempt by Tuvalu, Vanuatu has seen that rather than going against
major emitters, it should make their claims attractive to them rather than punitive.

Essentially, these cases highlight various factors that show how weak states can use
courts and their established precedents to their advantage, but also how certain decisions can
influence Vanuatu’s pursuit of an AO. More importantly, in regard to the proceedings and
judgements offered by the ICJ, the general realist consensus that smaller states have no power or
agency against more powerful states holds true. All of these cases when looking purely at their
judgements show the uphill battle that states have to go through to get a positive result from the
court. Based on this, there are barely any signs that point towards Vanuatu being able to gain a
successful outcome in their AO. However, looking solely at the outcome of these cases is
erroneous. Because of how I unpacked the more intricate details and positions the ICJ has given
on certain aspects within the larger scheme of the final judgement, shows that there is support for
the idea that courts can redefine interests and allow smaller states a platform for their claims to
be heard. Vanuatu can use multiple more minute aspects of each of these cases to build a
stronger and more solid case that its predecessors.

All of this will be unpacked more succinctly in the coming chapter, but before doing so, diving
deeper into the ICJ as an avenue for climate action, and looking at its benefits and drawbacks is
in order.

4.3 The Benefits of the ICJ as an Advocacy Avenue

In order for a state’s case to have a lasting impact and circumvent some of the shortcomings that
going to a court or pursuing an advisory opinion in and of itself entails, the state must ensure that
its selection of the ICJ is justified. By this I mean that the ICJ needs to be considered a legitimate
and efficient actor. According to my framing and the literature surrounding my research, two
factors stand out in regard to how states shape their perception of the ICJ’s legitimacy. One is the
court’s legal or institutional design, and the second is the courts performance (Powell 2013, 351).
These two aspects are important because states are more inclined to support a court that the
international community perceives as legitimate, rather than a court that has a tarnished
reputation (Powell 2013, 349). States then tend to support international courts in hopes of
augmenting their interstate commitments (Powell 2013, 350). The way the ICJ functions, notably
being the judicial organ of the UN, offers the possibility to boost reputation costs, reduce
monitoring costs, and clarify existing rules of international law, which ideally (in most regime
types) are assets that states would want to possess (Powell 2013, 350). This ultimately
culminates in the way the ICJ is designed to gain support and legitimacy from states.
Additionally, the ICJ can gain legitimacy through the cases and topics it decides to handle.
Similarly to the International Criminal Court which uses NGOs and other intermediaries to boost
its legitimacy (DeSilva 2017), the ICJ has avenues through which it can garner support from
states. For example, the fact that the ICJ has started taking more climate cases among its case
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load is a positive outlook for many countries that are willing to fight for climate change. Being
able to interpret and (re) define the pillars of environmental law is a major steppingstone for the
ICJ towards gaining more support.

Due to this resurgence, environmental justice has started to become an increasing topic of
conversation in legal matters. What small states have found is that treating environmental justice
within a constitutional framework of human rights provides a substantive and procedural
foundation to conceptualize the idea as a legal process (Puvimanasinghe 2021, 142). By
expanding the concept and the theories surrounding it, it opens up the possibility to make
principles such as the right to life, right to health, and to some extent the right to privacy,
legitimate environmental concerns (Leib 2010, 71-72). Since international environmental law is
rather weak, going through this process allows countries to use well established human rights
law to advocate for their preferences (Posner 2007, 1927). The role the ICJ plays in all this is its
willingness to take on this reframing of environmental law and treat it as a major concern. By not
refusing Vanuatu’s claim and deciding to grant it an advisory opinion shows that the ICJ does
want to acknowledge climate issues as something more than they already are. It remains to be
seen how the ICJ will deal with this human rights angle employed by Vanuatu, but through its
human rights language, Vanuatu has given a human face to its claim (Knur 2014, 55-56). Hence,
legitimacy and the interpretations of environmental law that the ICJ has started to provide are
major aspects that bolster its image, however, without satisfactory performance and results to
show for it, this means little. I have demonstrated through the previous cases of the ICJ that
performance wise the ICJ is a mixed bag. Over the years, the ICJ has been an accessible venue
for all states. The ICJ has only declined one case from 27 applications, and only one case from
29 did not receive an advisory opinion as per its request (Barnes 2022, 182). The Court is then
willing to undertake cases and give decisions on all types of matters which shows that it is an
actor that performs when it is asked. From our framework, this is a good asset for the Court to
have because it lets it engage with a wide array of identities, ideas, and norms which in turn
make it a more relatable actor capable of making states accept new rules in the international legal
system (Simmons 2012, 358). Additionally, even if certain cases do not get their desired results,
the fact that the ICJ has undertaken the case opens up the door towards other types of
opportunities. Public attention, increasing pressure to reach political solutions, publicity, and
shaping public opinion are all side products that naturally come from bringing a case to the ICJ
(Posner 2017, 1927; Murray 2019, 15). This demonstrates that as long as the ICJ performs as
intended, then it is an efficient and legitimate actor in the area of international law and even
climate change.

4.4 The Issues of the ICJ as an Advocacy Avenue

As with any topic, there are differing opinions that can be used when discussing the validity of a
choice of forum and the legitimacy of actors. The ICJ is a clear proponent of this since it is a
very criticized and underwhelming avenue according to many scholars. I will provide the main
critiques that exist regarding the ICJ and its performance. A growing body of legal literature has
turned its focus towards questions of legitimacy in trying to determine if international courts can
ever be effective (Burkett 2013, 635). Since the ICJ is seeking to interpret states general
obligations on climate mitigation, it will eventually fall into one of two opposite pitfalls (Mayer
2022, 10). One the one hand, “the court may content itself with reaffirming the existence of
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norms that states have expressly agreed upon — for instance, the principles that each state’s action
must represent its highest possible ambition” and reflect its respective capacities and capabilities
(Mayer 2022, 11). The issue with this is the fact that norms are already established and
undisputed, which means that the advisory opinion will not have an impact except for the fact it
will simply reaffirm the norms that are already known. On the other hand, the court may try to go
beyond interpretation and try to shift the actual level of mitigations by states by accentuating
their lack of ambition through strategies such as naming and shaming (Mayer 2022, 11). The
problem here is that if the ICJ oversteps its jurisdiction or threads carefully through its use of
language as to sidestep certain of its limitations, then the advisory opinion will end up being
extremely controversial and the court will be walking in a political minefield (Mayer 2022, 12).
This then means that the ICJ is heavily hindered in the extent of the verdicts it can offer cases
that thread multiple sensitive topics as if often the issue in climate cases. On top of this, the ICJ
also faces certain limitations beyond its control that are rooted in the international regime: (1)
there is no common global philosophy underpinning respect for one system of international law,
(2) national sovereignty, (3) only-nation states can be parties to an ICJ case, (4) no international
enforcement, (5) not every dispute can get its desired result in an international court, and (6)
procedural aspects such as evidence are hard to prove in climate cases (Suter 2004, 349-352).
Even if the ICJ were able to surmount this, the Court is unable to hold countries accountable
and/or enforce upon them any special obligations (Nalbandan 2009, 14). In doing so, the court
risks losing legitimacy and the support of some major powers (Bosco 2014, 11). With all these
constraints it is understandable why it can be argued that the ICJ will essentially be an ineffective
avenue for a small state’s quest for environmental justice.
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Chapter V — The Unprecedented Pursuit of an AO by a Small State

Before undergoing the empirical analysis at the core of my thesis, it is important to provide a
causal graph highlighting my hypotheses (Collier 2011, 823; Seawright 2010). What a causal
graph will help present is the expected process that each hypothesis sets forward. This will allow
for a visual representation of what is to be expected when unpacking my data and comparing it
with my framework.

(X) Preference Strategy Decision - (Y)
Formation Selection Making
Domestic Preferences = Normative Environment  Legitimacy Norm Entrepreneurship
Causal Graph 1: Causal Graph for a Choice of Strategy in the Constructivist Account
(X) I Preference I Strategy I Decision - I (Y)
Formation Selection Making

Domestic Preferences Opportunity Structures  Cost-Benefit Analysis  Least Costly Option

Causal Graph 2: Causal Graph for a Choice of Strategy in the Liberal Account

5.1 Understanding Vanuatu’s Decision-Making Throughout the Years 2007-2018

I will now present Vanuatu’s preferences in regards to climate change between the years 2007 to
2018. These dates have been selected due to the availability of information that pertains to
Vanuatu’s country plans and documents. Additionally, this period also showcases Vanuatu’s
fluctuating behaviour vis a vis climate change. As will be demonstrated shortly, Vanuatu has
undergone an upbringing when it comes to its climate action. Starting from a point where it did
not yet value the environment as an integral part of its country plan due to the need to develop
economically, it faced numerous roadblocks in its quest to find its climate voice. Eventually, as
climate issues started to become more prominent internationally, and possibly even more
attractive to Vanuatu due to the multilateral climate regime expanding within small state
discourse, Vanuatu found itself advancing clearer and more targeted interests related to climate
change as time went on. These interests and preferences are fundamental to Vanuatu’s behaviour
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during this period because they not only evolve over-time due to the resurgence of new climate
treaties and pillars within the already complex normative environment, but these interests also
show how Vanuatu exhausted multiple strategies that eventually failed — ultimately pushing them
towards looking at new avenues such as courts. I will present these preferences in chronological
order as to highlight the process that has occurred in the change of goals and strategies employed
by the state.

For starters, in 2007 Vanuatu set up their adaptation program (NAPA Process) that sought out to
stabilize the country’s low rates of economic growth in comparison to their high rate of
population growth (Mourgues 2005, 13). In that document, out of the 10 key sectors identified, 6
of them pertain directly to the economy, while the other four pertain to food security, and the
protection of wildlife. Even though the latter do constitute important aspects for
environmentalism, there is no direct mention of any established climate/environmental goals in
the program. However, there is mention of the established National Advisory Committee on
Climate Change created in 1989 and their goals of using decisions stemming from the Kyoto
Protocol in order to improve climate negotiations and inform Vanuatu departments of climate
change issues (Government of Vanuatu 2008, 19). Surprisingly, there are then no clear
preferences being advocated for environmental justice and climate change at this stage. Even if
Vanuatu is aware of the problem of climate change, and specifically sea level rise for the
country, it seems that their focus and resources are placed elsewhere. As stated in a National
Communication in 1999, “the vulnerability of Vanuatu to sea-level change will, for the most
part, be determined by the nature of ongoing development and the way in which Vanuatu
manages its environment and resources” (Republic of Vanuatu 1999, 3). Furthermore, due to the
fact that in the early 2000s the adverse effects of climate change were rather sporadically
observed throughout Vanuatu (meaning they were not spread out and more focalized towards the
low-lying islands and areas) can explain their lack of urgency to deal with the issue (Republic of
Vanuatu 1999, 3). However, even with the lack of clear environmental policies, there is the
important aspect of the Kyoto protocol highlighted here that shows Vanuatu still has climate
action in the mind. Vanuatu has created a specific committee seeking to advance the plans of the
Protocol as to better their own situation. From early on, it can be seen how Vanuatu is seeking
new measures and using new opportunities opening up to them as to further their own
development, and the Kyoto Protocol is a direct highlight of that. Vanuatu used the Kyoto
Protocol as a baseline for their plans, but there is no clear mention or data to specify what the
impact of this approach truly was in the country plan. Because of this, from our identified menu
of strategies, I would argue that none actually apply to this scenario. Neither of the
argumentative, bargaining, or moral/institutional strategies of either liberal or constructivist
nature apply here. Furthermore, as to Vanuatu’s decision-making during this period, there is also
little to no concrete data that can fully explain their behaviour. The only determinative aspect
here is the fact the Vanuatu delegation is willing to use already made pillars in treaties rather
than make their own. This shows a willingness to abide to the general consensus that is omni-
present internationally. In essence, 2007 is a rather inconclusive year for our process tracing
methodology. No clear conjectures can be made. Hence, none of our hypotheses can be applied
or proven in this context.

Moving on to 2010, there are some changes in how Vanuatu presents its preferences and goals,
however, the environment does not feature as a pillar of its own. Environmental considerations

35



are presented as a sub-unit of the preferences revolving around the primary sector (Government
of Vanuatu 2011, 11). The most notable aspect of this country plan is the fact that the
environmental unit of Vanuatu became fully fledged in 2010, and had for goal to analyze various
bills and amendments centred around the Montreal Protocol (Gov of Vanuatu 2011, 30).
Nonetheless, environmental preferences are becoming more noticeable in Vanuatu’s plans, but
they remain grouped up under the primary sector, and revolve largely around the economy and
the ability for Vanuatu to keep its agricultural sector working as to keep increasing its exports.
The reason behind these climate preferences becoming more noticeable is also due to the volition
that Vanuatu has towards the “Barbados Programme of Action for Sustainable Development”.
Even within this document, political, social, and economic problems are highlighted as crucial
aspects of Vanuatu’s development, but contrary to 2007, there is some urgency placed on the
climate by Vanuatu due to the environmental quality of the state being rapidly deteriorated
(Republic of Vanuatu 2009, 7-8). Again, Vanuatu is shaping up its preferences and plans
according to a new opportunity that has opened up to them. Previously it was the Kyoto Protocol,
and now they have jumped ship to treating the Montreal Protocol and the Barbados Programme
as a basis for their environmental unit strategies. While looking at the big picture, 2010 is a very
similar year to 2007 in many aspects. However, some more direct conclusions can be offered
here. Because of Vanuatu’s intense focus on the economy, there is a bit more of a cost-benefit
analysis going on here. It is rather transparent from the way that the country plan is organized
that Vanuatu values the environment as a by-product of economic growth. A look at Vanuatu’s
development report of 2010, shows that the key environmental considerations revolved around
the Montreal Protocol’s amendments on the depletion of the ozone layer (Government of
Vanuatu 2010, 30). To push this further, the rest of the focus of the environment section is placed
on strengthening the fishery industry, restructuring the agricultural sector as to enhance export
growth, and strengthen the national livestock services (Government of Vanuatu 2010, 32). Even
within the Barbados Programme, climate problems are raised, but the fact Vanuatu has yet to
sign multiple agreements around climate change (ie: Ramsar Convention, Cartegena Convention,
Vienna Convention, etc), nor has it developed a national environmental strategy, highlights their
focus on tourism and the economic sector more so than the environment (Republic of Vanuatu
2009, 9). From this kind of examples, we can see that Vanuatu is undergoing a weighing of its
options through a cost-benefit analysis mindset. By valuing its agricultural sector and exports as
an important index, it is then by association interested in a clean environment. The purpose of
these environmental improvements are solely a benefit in the larger scheme of economic
enrichment. The strategy then pursued here by Vanuatu is that of bargaining within a liberal
framework. The decision behind this use of strategy is then clearly the increasing want for
economic gain, while at the same time working on their environmental sector. Even if not
convincing, 2010 marks a point in time where I can apply our second hypothesis to Vanuatu’s
decision-making and choice of strategy.

Starting in the following two years (2011 and 2012), notable changes start to appear in how
Vanuatu presents itself in-front of environmental concerns. Even if the environment remains a
subcomponent of the primary sector, clear sections delineating environmental management,
natural resources, biodiversity, and climate change goals are now present. Additionally, these
changes have been implemented due to Vanuatu’s signing of the Bio-Safety Cartagena Protocol
and the Nagoya Protocol (Gov of Vanuatu 2012, 35). The main objectives identified across these
two documents are to establish a five-year national strategy on waste management, ozone layer
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protection, coastal water monitoring, disaster risk management plans organized through NGOs
and Civil Society Organizations, and environmental assessment reports (Gov of Vanuatu 2012,
36; Gov of Vanuatu 2013). At this time, we see that Vanuatu has started to work internationally
with other actors and use advocacy tools in order to achieve their goals. The use of such a
strategy is a common one among small states. The current climate regime is bolstering with new
actors that offer small states the opportunity to find solutions that are considerate of their
economic state and their resources (Finley-Brook 2021). Since progress is often slow at the
annual conferences relating to climate change (such as the UNFCCC), NGOs and CSOs emerge
as new actors that small states can rely on (Finley-Brook 2021). These non-state actors pursue
different strategies as to attract the attention and interest of higher ranking government officials
(Rietig 2016, 270). Throughout the years, Vanuatu has relied on NGOs and CSOs for a few
reasons. On the topic of NGOs, their benefits were three-fold for small island states: (1) they
offer a multitude of information that can be used by small island states as to increase their
influence in climate talks, (2) they are persuasive actors that can raise awareness among
populations as to certain issues in hopes of increasing their reach, and (3) NGOs strive to
influence key actors towards changing their negotiation positions in hopes of helping out small
states — if not, they are able to name and shame those unwilling to cooperate (Rietig 2016, 274).
Civil Society Organizations on the other hand have emerged quite actively during the past few
years, which has offered Vanuatu another outlet to use in their quest for environmental justice.
CSOs serve the purpose of emphasizing social issues such as gender, human rights, urban
slavery, and the environment, rather than more class-based or diplomatic interests (Vizzoto 2021,
299). Paired with NGOs and other networks, CSOs offer Vanuatu a more focused approach on
specifically the damages that climate change inflicts upon their population, which reinforces
their stance as a vulnerable state seeking help. As mentioned, these major changes came after
Vanuatu signed onto two new protocols, which follows a clear trend among our literature.
Moving on to 2014, little can be said in terms of major improvements from the previously
mentioned two years. The only major change that is worth noting is that Vanuatu has made its
climate change preferences its own pillar in their annual development plans (Gov of Vanuatu
2015, 2).

The period analyzed here is then extremely fruitful for our research. There are clear
indications that Vanuatu has started to value the environment more so than it ever did, but more
importantly, stopped treating it as a by-product of the economy. By also separating its
environmental plans from the primary sector in 2014, Vanuatu’s volition towards environmental
justice starts to surface. By changing their preferences and interest's vis a vis climate change due
to their signing of two different protocols, and with the help of numerous external actors,
Vanuatu’s strategy is more delineated than in the past two timeframes. A bargaining strategy
cemented in the constructivist account is apparent here. The bargaining strategy is noticed by
Vanuatu’s use of CSOs and NGOs as to get aid in framing realistic climate goals for its country.
The decision behind this use of strategy is a domestic one. It can be said that due to Vanuatu’s
quest to better itself domestically climate wise, it is now seeking to be a more influential
international actor on this front as well. By realizing the difficulty of achieving climate targets on
their own, Vanuatu then decided to become more involved within the larger scheme of operation
of environmental justice. By appealing to the norms and the legitimacy of actors within a shifting
normative environment, Vanuatu starts to behave more in line with our theorized mechanisms
and hypotheses. Specifically, this falls in line with our first hypothesis. This period shows
Vanuatu’s use of an increased constructivist mindset in its decision-making that also highlights
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the use of norms and legitimacy. Even if these are not extremely apparent as of yet, they will
become more visible as we progress in our analysis.

In 2016, which coincides with Vanuatu’s signing on to the Paris Agreement, a major change is
made as to how Vanuatu lays out its plans. For the the first time, we see that Vanuatu presents
clear policy goals, strategies, advocacy routes, lobbying techniques, and capacity building
considerations (Gov of Vanuatu 2017). What it seeks out is to create a framework with the help
of civil society and non-governmental organizations that would help disaster risk reduction and
develop its sustainable development process (Gov of Vanuatu 2017, 2). Among this, Vanuatu is
also committed to expand its networking capabilities by working with the alliance of small
states, G77 and China, the least developed countries group, and the Melanesia Spearhead group
(Gov of Vanuatu 2017, 11). These same goals and preferences transfer over to 2017 and 2018 as
well, with little to no change or noticeable improvements. This avenue of alliance and coalition
building is an important one to trace. Throughout the years, small states have formed their own
alliances such as AOSIS, their own UN groupings such as FOSS, and frequently banded together
in international negotiations (Willis 2021, 28). The results from what these alliances have built,
most notably AOSIS, are notable in allowing small states to figure more prominently as potent
actors (Grote 2010, 186). All in all, by joining coalitions small states can increase their
bargaining leverage and the chances they have to get their preferences heard (Panke 2012, 396).
It is then not surprising that small states will seek strength in numbers and that they will seek out
collective power based on similar interests when advocating in international negotiations (Long
2017, 198). The strategy employed here by Vanuatu is clearly revolving around the spread of
information and the abilities small states have in negotiations when banding together.
Furthermore, the Paris Agreement is a pivotal instrument in this process, and one that has
propelled Vanuatu towards being resourceful, active in climate negotiations, and more influential
in climate discourse internationally. This follows hand in hand with my previous results of
Vanuatu using protocols or agreements to further its position and use of strategies to become
more influential in regards to climate change. Compared to previously examined years, this
period marks an acute use of strategies by the Vanuatu delegation. On the one side, Vanuatu’s
extensive use of alliances and coalitions as to enforce its beliefs and facilitate the obtention of its
goals showcases a bargaining strategy of the constructivist nature. Additionally, by banding
together with other small states as to highlight their vulnerabilities and reframe certain climate
discourses, Vanuatu also highlights the use of argumentative strategies of the constructivist
nature. On the other hand, Vanuatu’s use of multiple external actors as to identify opportunities
that they can exploit (ie: The Paris Agreement) highlights the moral/institutional vein of
strategies of the liberal account. Furthermore, since Vanuatu starts considering its capacities
more explicitly and undergoes quite arduous lobbying, the bargaining strategies of the liberal
account surrounding a cost-benefit analysis are also made apparent. Vanuatu is now much more
active and aware of the possibilities that open up for them internationally. Whether through
exploiting opportunity structures or the normative environment surrounding climate negotiations,
Vanuatu’s decision-making becomes much more direct. During this period, there is a rise in the
sentiment of accountability and the need for equal effort in the climate battle that becomes
recognizable in Vanuatu’s decisions. This can be seen through goal 3 of their country plan in
which they want to slow down the risks posed by man-made hazards. The approach here
revolves around commitments not only from Vanuatu, but the international community as a
whole (Government of Vanuatu 2018, 53-56). This is a clear departure from what we have
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previously observed, and a much more delineated and direct approach to tackle climate change.
Putting this together, this period of 2 years highlights very interesting empirical results. Vanuatu
has behaved in line with both of our theorized hypotheses.

To conclude this section, it was seen that Vanuatu’s preferences throughout the years have
changed and evolved. They have shaped themselves according to new political opportunities and
based on shifting normative environments. In this regard, Vanuatu has acted historically as both
a rational actor that seeks to mobilize its opportunities through a cost-benefit analysis, but also as
a state seeking to pursue the strategies that are most legitimate and in tune with their
corresponding norms and ideas. Up until this point, none of my hypotheses can be concretely
proven or disproven. From the empirical analysis conducted here, from the years 2007 to 2018,
both alternative hypotheses are congruent with the data. What this means is that both hypotheses
could be considered when explaining Vanuatu’s behavior during this timeframe. It is only when
studying Vanuatu’s preferences and decision-making in the years 2018-2023 that one hypothesis
starts to become clearer in explaining the mechanisms as to why Vanuatu ultimately pursued an
AO and the ICJ.

5.2 An Unprecedented Turn to Courts: Vanuatu’s Changed Perspective during the Years 2018-
2023

One of the main talking points surrounding Vanuatu’s decision to choose an advisory opinion as
an advocacy strategy is that of: why pursue it now and not years before? What changed? What
avenue did they see that would lead them towards deciding an advisory opinion is better than any
other strategy at their disposal? These are all pressing and important questions to which I can
offer an answer to in the following pages.

In the years 2018 to 2023, Vanuatu’s quest for climate change mitigation shifts drastically as to
what we have observed earlier on. Due to the rise of climate litigation and courts as an adequate
front to advocate for climate change (in 2018 a wave of more than 80 climate related lawsuits
and cases saw the light of courtrooms), the normative environment that surrounds climate action
becomes more favourable towards judicial strategies in the pursuit of environmental justice than
was the case previously. Three distinct pillars are representative of this: (1) the impact of past
cases in the ICJ, (2) the influence of the Paris Agreement, and (3) the rise in the connection
between human rights and environmental rights. Regarding (1), the past cases of the ICJ have an
important impact on the normative environment surrounding climate action. The cases examined
in this body of work showcase that every ruling regarding climate change in the ICJ sets a certain
degree of precedent for future attempts. For example, the Pulp Mills case and its failure to punish
Uruguay (even if clear violations were found) sets a negative precedent for any future claims
regarding air pollution and water pollution within the ICJ (I.C.J Reports 2010, 8-9). Other cases
such as the Nuclear-Weapons Case also explored here, sets other more positive precedents in the
ICJ regarding climate action. Showing the ability to manoeuvre around intergenerational rights
and linking human rights to environmental rights, the ICJ is allowing the chance for states to
deepen these clauses in future cases (Matheson 1997, 421). Essentially, these cases and the
respective behaviour of the ICJ sets clear (positive and/or negative) elements within the
normative environment for states like Vanuatu to exploit. The second pillar (2) regarding the
Paris Agreement also has similar influence on the normative environment. The Paris Agreement
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and various International Panel on Climate Change (IPCC) reports have created benchmarks
(such as NDCs) to assess government climate action that impact the normative environment in
various ways (Garavito 2022, 18). To accentuate this, these benchmarks allow for norms,
framings, and enforcement mechanisms based on human rights to be pursued by states to hold
governments accountable to their climate targets (Garavito 2022, 19). Pairing these benchmarks
with the rise of climate litigation, allows court judgements to holder greater weight and validity.
Without such parameters available in the normative environment, Vanuatu would not find the
use of an AO based on intergenerational rights as favourable as it does now. Lastly, the third
pillar (3) enforces the rise in connection between human rights and environmental rights. Due to
the fact of health concerns, property concerns, and the concern of the life of future generations,
human rights and environmental rights have become more interconnected in the past few years
than ever before (Brulle 2006, 104). Paired with the fact that human rights are taken more
seriously internationally than environmental rights, this recent pairing in concepts makes climate
concerns much more pressing (Attapatu 2021, 13). This has a clear impact in the normative
environment surrounding climate action. It allows states such as Vanuatu to give a “human face”
to their claims and issues (Knur 2014, 55-56). When uniting these three pillars and climate
litigation together, Vanuatu has a normative environment that favours the use of courts as a
method to pursue climate action.

Because of this, Vanuatu decides to reframe its preferences by changing the language they
employ (Preston 2016; Murray 2019, 15). Instead of advocating for sustainable development and
risk reduction as was the case between 2016-2018, Vanuatu’s sets out “to protect the Republic of
Vanuatu and safeguard the national wealth, resources and environment in the interests of the
present generation and of future generations” (Gov of Vanuatu 2021, 1-2). This way of shaping
its preferences is still guided by the Sustainable Development Plan and the help of NGOs and
CSOs, but the change in scope and language is heavily apparent. Vanuatu changed the framing
of its approach towards something more tangible and recognizable — human rights and the right
to life of future generations. This is a major step forward and change of strategy for Vanuatu.
Due to the fact that climate litigation is a front where human rights language prospers and brings
multiple benefits to environmental claims, it is again noteworthy to point out that Vanuatu has
not changed its preferences per se, but adapted them to fit into a new political opportunity
brought forward by the wave of climate litigation and the changes in the normative environment
originating around 2018.

The most mundane explanation as to this behaviour is that there has been an increasing
normalization of international litigation and international environmental litigation during the past
few years (Bodansky 2023, 3). Paired with the fact that the ICJ has started to take on
environmental cases such as Pulps Mills and the Costa Rica vs Nicaragua case, states have found
that courts have finally felt the urgency that climate change entails for small states (Bodansly
2023, 3). Additionally, and specifically for Vanuatu, the rise in litigation cases and the fact that
the Paris Agreement set pretty somber deadlines in regard to achieving its 1.5C temperature goal
(a cut of 50% of emissions needs to occur by 2030 to achieve that) has spring-boarded the ICJ
and climate litigation and the top of Vanuatu’s list of strategies and approaches (Bodansky 2023,
4). Furthermore, due to the rise in climate cases and the human rights language surrounding
them, Vanuatu has seen that the accelerating rate at which climate change puts future generations
in danger is an opportunity to attempt to mobilize courts by reframing the issue of climate
change to a human rights one (Kravchenko 2008, 547). Intergenerational justice is then a new
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opportunity that Vanuatu can exploit in order to get its preferences heard. This entails that a state
can treat environmental rights as “emergent human rights”, which establishes a strong argument
for environmental justice and its stipulation that all should be equal in the face of the climate
(Hiskes 2005, 1346). These reasonings explain why an advisory opinion is on the table for
Vanuatu. Even though advisory opinions where an option since the mid 1990s for small states,
they never actually yielded positive results as with the Pulp Mills case, they never had a
supporting document to reinforce the severity of the problem as the Paris Agreement does, and
lastly, the link between environmental rights and human rights was never convincingly made
until recently. All of this paired together explains why Vanuatu only saw an advisory opinion as
a valid strategy among all others in and around the year 2018-2023.

There are also some additional reasons that explain this switch to courts. Broadly, according to
Lisa Vanhala, there are three main strands of arguments that explain a turn to courts: (1) the
focus of institutional and structural incentives to mobilize the law, (2) group dynamics shape
collective mobilization efforts pushing towards the courts, and (3) micro-politics of disputing
behaviour push towards a turn to law (Vanhala 2022, 86). With my findings, Vanuatu has
definitely used the first approach of finding opportunities and structures that it can exploit when
deciding to turn to the courts. What Vanuatu did is using a two-pronged strategy that remains
grounded in both international relation and law principles. They have on the one hand asked
courts to take the goals set forward by the Paris Agreement (and other sources) as benchmarks to
assess government climate action and compliance, to on the other hand, invoke norms that reflect
the standard behaviour expected when dealing with climate change, as to highlight states non-
compliance in hopes of holding them legally accountable to their actions (Garavito 2022, 15).
Since states have pledged to solve climate change and under international law pledged to uphold
the right to life of all, then there is no excuse to not help small island states in their quest to fight
climate change and ensure environmental justice (Tabucanon 2013, 567). The ability to use these
human rights principles in the fight for environmental justice is a major asset that Vanuatu now
has at its disposal. In doing so, and advancing the norms and responsibilities that states have
committed on to, Vanuatu has also acted as a norm entrepreneur. Some important aspects will be
highlighted here.

Norms in the general sense are a standard of appropriate behaviour for actors with a
given identity, while norm entrepreneurs try to take these norms and attempt to convince a larger
amount of states to embrace them (Finnemore 1998, 891; Finnemore 1998, 895). The goal here is
to try and socialize norms in states that may not have planned to adopt certain standards of
behaviour. As per Finnemore, norm entrepreneurs are critical for norm emergence because they
draw attention to specific issues or even create new issues using innovative language as to draw
the focus and attention of more powerful states (Finnemore 1998, 897). This is even more
important when it comes to climate change. More often than not, major powers do not oblige to
their climate obligations and fulfill the environmental rights they often sign onto (Attapattu 2021,
13). It is then critical for small states to ensure that states are reminded of these responsibilities,
and that they end up truly offering the safe and clean environment that they promise. As of late,
small states have taken up this role of norm entrepreneurs. Small island states have used their
particular vulnerabilities in order to advance normative claims based on the environment (Long
2017, 193). By using a various range of approaches and activities such as mobilizing public
opinion (protests, petitions, campaigning, etc), appeals to political elites, and the pursuit of
policy through the courts, these small island states have managed to advance norms and ideas
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without the need and support of great powers (Long 2017, 193; Abbott 2021, 27). For example,
Vanuatu has attended multiple summits and conferences as an independent state in order to
advance their view of climate change and environmental justice. In these meetings Vanuatu have
been adamant that states have failed to abide to numerous promises and behaviours that are
crucial to both international relations and law (Commonwealth Foundation 2022). They
advanced that small island states are the only ones that can understand and start a movement that
will give western states the ability to understand the extent of the danger climate change can
cause (Commonwealth Foundation 2022). In doing so, Vanuatu are reflecting on the three stage
model advanced by Risse and Sikkink in their pivotal work on norms and advocacy. Vanuatu are
clear that they are attempting to make new norms emerge, make them widely accepted, and
hopefully internalized by the west as to ensure environmental justice (Finnemore 1998, 895).
Lastly, if Vanuatu were able to get this strategy to work, norm violations would be easier to
observe and it would also be easier to shame and regulate the behaviour of those concerned
(Sending, 2019, p188).

Considering now the above empirical data that presents the main reasons and mechanisms that
pushed Vanuatu towards an AQO, it is now important to analyze why these mechanisms were
valued by Vanuatu’s decision-makers. In terms of what has been observed, a few clear strategies
from our theorized menu of strategies for small states are present. First, through Vanuatu’s
reframing of issues and change in language, the argumentative strategy of the constructivist
account can be observed. Second, because of their astute use of external actors, coalitions and
alliances of small states, it can be said that Vanuatu also used bargaining strategies of the
constructivist vein to pursue its end goal. Third, because Vanuatu heightened the importance of
norms, identities, focused on the legitimacy of international actors and acted as a norm
entrepreneur, it can also be said it acted within the boundaries of moral/institutional strategies
rooted in constructivism. This distinct period shows that Vanuatu acted fully within the
constructivist mindset when pursuing an AO, at least in their selection of strategies.

The above strategies can be seen in the motion presented to the ICJ by Vanuatu. As of
February 2023, Vanuatu advanced its motion to the ICJ which pertains to seeking an advisory
opinion on many grounds. I will not present every line from the motion here, but I will highlight
certain key aspects. For starters, the claim on which Vanuatu is seeking to make its case and
advance its preferences is based on “recognizing that climate change is an unprecedented
challenge of civilizational proportions, and that the well-being of present and future generations
of humankind depends on our immediate and urgent response to it” (UNGA 2023, 1). This
reflects the emphasis Vanuatu is placing on intergenerational rights. Second, when compared to
all the previous strategies employed by Vanuatu throughout the years, the use of human rights
language is omni-present throughout the motion. From recalling the right to life, recalling further
numerous resolutions from Human Rights Councils, and emphasizing the importance of the UN
Charter and the UDHR, Vanuatu has made this motion one that is rooted and grounded in human
rights (UNGA 2023, 1-2). This marks a major step forward in their quest for environmental
justice. Additionally, it helped that Vanuatu had support from a multitude of actors with the
language used in their resolution. States like Iran and Sierra Leone immediately backed the
decision by the UNGA by stating that western states do not seem to care of the adverse
consequences they create on the most vulnerable nations, and that a court judgement based on
human rights could be a potent strategy in changing that (United Nations 2023). On the contrary,
and as expected, the U.S rose quite rapidly to the podium to voice their disagreement in the use

42



of a legal strategy over a diplomatic one in climate matters (United Nations 2023). Following
this, Vanuatu has used the basis of the Kyoto Protocol and more importantly the Paris Agreement
as to enforce its claims and the urgency of the situation. Through the Paris Agreement, they
highlight the notions of equity and the “principle of common but differentiated responsibilities”
from which they seek out to raise urgency and scale up action and support to their cause (UNGA
2023, 2). In doing all this, Vanuatu wraps up its motion with four major pillars on which its
advisory opinion lies: “ (a) What are the obligations of States under international law to ensure
the protection of the climate system and other parts of the environment from anthropogenic
emissions of greenhouse gases for States and for present and future generations; (b) What are the
legal consequences under these obligations for States where they, by their acts and omissions,
have caused significant harm to the climate system and other parts of the environment, with
respect to: (i) States, including, in particular, small island developing States, which due to their
geographical circumstances and level of development, are injured or specially affected by or are
particularly vulnerable to the adverse effects of climate change?; (ii) Peoples and individuals of
the present and future generations affected by the adverse effects of climate change?” (UNGA
2023, 3).

This motion is highly reflective of Vanuatu’s internal decision-making when it came to the
choice of strategy and constructivist mindset employed. For starters, since the beginning of this
process, Vanuatu has been much more vocal internationally when it comes to offering interviews
and its positions on aspects of international law. In interviews conducted in 2023 with Vanuatu
high standing officials, their internal position is made rather clear. Vanuatu is looking towards
upholding human rights, enforcing the standards of the Paris Agreement, increasing compliance
with international law, holding states accountable to their actions and create enforceability as to
climate targets (Vanuatu ICJ 2023). Compared to previous years, such strong commitments and
targets were not identifiable. Furthermore, Vanuatu officials recognize the ICJ as the highest
standing and most legitimate international instrument when it comes to offering definitive
decisions on important matters (CommonWealth Foundation 2022). Pairing together this set of
internal objectives with their perception of the ICJ, then it is rather obvious why the AO was
chosen as a strategy. Nonetheless, I can push even further as to this justification. As observed in
the period of 2007 to 2018, Vanuatu exhausted quite a large set of potential mechanisms and
strategies in their pursuit of environmental justice. Because of the rather lacklustre results and
progression observed with those strategies, it could prove too costly for Vanuatu to keep
investing their time and resources into such means. Even if the ICJ and an AO can be considered
a costly avenue, the fact it manages to fit within the internal discourse of Vanuatu, utilize its
preferences to the maximum, and employs mechanisms that Vanuatu is already accustomed to, it
manages to offset the costs that may ensue. Vanuatu has then exploited a normative environment
rich in normative opportunities as to pursue the most legitimate course of action it could have
possibly used. Hence, all the criteria of our first hypothesis are met, and the data is congruent
with our theoretical basis.

5.3 Discussion

Having now unpacked all that the Vanuatu case entails in regard to our theoretical framework
and foundations, it is time to offer a definitive answer as to our research question. What
specifically led Vanuatu to decide that pursuing an advisory opinion at an international court is
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the best suited strategy to offer them closure in their quest for environmental justice? Empirically
and theoretically, the answer unfolds in multiple parts. Having been strategic through their
choices and approaches, Vanuatu has essentially managed to pave the way for a new avenue
through which small states can advocate for environmental justice. On the one hand, due to its
status of a norm entrepreneur exploiting a shifting normative environment on the climate front,
Vanuatu has managed to profit from the increasing wave of climate cases being undertaken at
both national and international courts. Additionally, by shifting the language used and the way it
is advocating for environmental justice, Vanuatu is also acting as a norm entrepreneur. This
again fits within the moral/institutional strategy under the constructivist umbrella that I have
highlighted previously. However, because of the way it re-framed its priorities and language to
fit a more human rights approach, it can also be said that it behaved in line with the
argumentative strategy based on constructivist theory. Lastly, due to the large commission it is
heading, Vanuatu also used the bargaining side of the constructivist interpretation. Vanuatu has
then extensively behaved within a constructivist framework in their pursuit of an AO. Knowing
already that it valued the ICJ as a high standing court, even though it was aware of some of its
limitations, Vanuatu did not hesitate to pounce on the opportunity given to them by the UNGA.
When the proposition of taking their demands to the ICJ was presented to them, there was little
to no hesitation (at least in my interpretation) from the Vanuatu delegation. When the
opportunity struck, they seized it with open arms. To put it clearly and in relation to our causal
graph representing H1, Vanuatu used its domestic issues and stances on climate change as to
form its preferences, which afterwards due to a shifting normative environment influence its
possible menu of available strategies. Once those strategies are identified, the Vanuatu
delegation chooses what seems to be the most legitimate course of action that would ensure goal
attainment. Finally, once that is set in motion, Vanuatu takes the mantle of a norm entrepreneur
as to spread the cause and norms revolving around its case as they settle on their specific
advocacy strategy. This is done in hopes of persuading states (both small and large) that their
issue is important not only to Vanuatu internally, but to everyone else in the world as well. This
ultimately falls in line with our process established in H1.

In sum, Vanuatu has behaved in accordance with our constructivist account (H1) when deciding
to choose the ICJ and an advisory opinion as its strategy of choice. It was able to study the
previous cases at the helm of the ICJ that produced both positive and negative outcomes in order
to structure a strong and well-intended motion. It was also careful to weigh the limitations of the
ICJ as for them to play in their favour. Identifying that climate cases were on the rise, and that
they provided relatively positive results for climate litigants pushed Vanuatu towards this end.
Ultimately, in being able to analyze the normative environment surrounding climate change,
Vanuatu may well have found a strategy that can succeed and provide concrete results in their
quest for environmental justice. This also expands towards broader implications in international
relations and small state advocacy. If Vanuatu’s use of an advisory opinion ends up being a
fruitful one, then an entire new set of strategies will open up for small states to pursue vis a vis
climate related concerns.
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VI- Conclusion

Throughout this thesis, my aim has been to understand why a shift in advocacy strategies has
occurred, and why a turn to courts has been preferred over any other legal or diplomatic strategy.
By analyzing Vanuatu’s case and their motion in the ICJ pursuing an advisory opinion on
environmental justice, numerous talking points were made. First, a major shift was noticed in
Vanuatu’s preferences over the years, specifically a departure highlighted around the time of the
Paris Agreement. A change in language and focus on human rights rather than the economy was
ever present from 2016 onwards. This change in approach has then offered Vanuatu the
possibility of using courts as a medium, because as we have seen, bringing human rights and the
life of future generations into play is an effective measure of advocacy in international courts.
Secondly, by identifying various opportunity structures which shaped Vanuatu’s preferences
differently, lead to various shifts in their behavior vis a vis climate change. By studying how
small states have historically negotiated for climate change, a few effective strategies were made
apparent that Vanuatu has used to some extent in their pursuit of environmental justice. By
making itself a norm entrepreneur focused on a small set of issues leading an alliance of 132
states, Vanuatu has managed to use and combine its past strategies into a more effective forum
that is the ICJ. Hence, by taking this approach in the ICJ through an advisory opinion, Vanuatu’s
turn to courts is a memorable achievement for both international relations and law. Even if
various critiques have been provided as to the legitimacy of the ICJ and general validity and
compliance of advisory opinions, I believe that this new way of advocating for environmental
justice will bring more benefits to the topic of climate litigation rather than negatives.
Theoretically, Vanuatu has also behaved in line with our expected outcomes. It has used both
constructivism and liberal mindsets among their selection of strategies before and after their
choice of pursuing the advisory opinion. What is worth noting is that compared to previous
advocacy strategies, the choice of the advisory opinion at the ICJ heightened Vanuatu’s use of
diverse strategies. It used many more strategies cumulatively than it did previously. By
accentuating a constructivist mentality on top of their already pre-determined liberal behavior in
certain areas, Vanuatu managed to secure its advisory opinion and the platform it wanted to
reach as to advocate for environmental justice. In turn, we were able to validate our first
hypothesis rather soundly. By broadening these noted impacts, small states are in a position that
is quite beneficial in the area of the environment and advocacy more generally. Due to the fact
that small states are increasingly able to overcome structural and institutional weaknesses via
diverse menus of strategies showcases their intrinsic ability to fight for what they believe in
(Corbett, 2019, p654-655). As Tom Long suggests, it is a good time to be a small state in the
current international landscape (Long, 2017). My research simply reinforces this position. If a
state like Vanuatu is able to bring a case to the ICJ that revolves around environmental justice
and intergenerational rights which were previously heavily contradictory topics for the court,
then the sky is the limit for the advocacy potential of small states. We are far away from the
stipulations that small states are inefficient and powerless actors in the international arena. On
the contrary, when banded together, I would wager that small states could achieve results that the
literature in the early 2000s could not even account for. Especially in the area of climate related
concerns, I think that we are heading in a very positive direction when it comes to paving an
institutional field in which all states can strive and have a voice. The outcome of the Vanuatu
case which will be released shortly after this paper will have a very important say in this area. As
of the time of writing, I cannot provide a definitive conclusion as to the extent that the ICJ’s
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decision will have on the issue, but I can provide a last statement on the importance that the turn
to courts will have on the fight for climate change internationally. With this in mind, an
interesting parallel to the case of Vanuatu is also occurring in the International Criminal Court
(ICC). A motion wanting to recognize “ecocide”, which is the destruction of the natural
environment removing human habitat, is being put forward in-front of the ICC in hopes of
wanting to label ecocide as an international crime (Greene, 2019). Following both these cases
closely, as well as their final judgements (whether favourable or unfavourable), will undoubtedly
change the way we look at environmental advocacy in the future. Arguably, both the ICC and the
ICJ have movement defining cases and verdicts to give in the area of environmental rights and
sustainability. With positive outcomes and decisions, we could possibly see definitive measures
being taken when dealing with climate damages. Possible enforcement, or at least having laws in
place that could sway the motivations of previously uninterested states a tad more than before is
a great step forward. I am both excited and weary of what these cases may offer for the future of
small state advocacy and environmental justice, but more importantly, [ am interested in seeing
how all of this will be interpreted in future publications.
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