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ABSTRACT

Ex Aequo Et Bono /In Justice and Fairness/ En équité:
Gender, International Human Rights, & Canadian Public Policy in the Third Phase

Lynda Ann Lyness

The main objective of this research is to examine feminist critiques of international
human rights law particularly in light of the December 2001 report by the Standing
Senate Committee on Human Rights entitled “Promises to Keep: Implementing Canada’s
Human Rights Obligations.” This report acknowledges the discrepancy between
Canada’s international human rights commitments and the actual implementation of
measures to ensure observance of these obligations and sets the stage for the ‘third phase’
of human rights. At issue in this ‘third phase’ is how to actually implement international
human rights law in a comprehensive and systematic way that ensures a ‘human rights’
perspective in public policies, programs and legislation. At issue in international human
rights law is the use of “gender neutral’ language and values and assumptions that
reinforce gender inequalities. This in effect means that the gendered character of
economic, social and political relations from which public policy emerges, is for the most
part, not a consideration. [n addition, most public servants, policy experts and many
parliameutanans, still believe that public policy is ‘gender neutral’. This thesis challenges
the concept of *gender-neutrality’ and reminds parliamentarnans and policy-makers that
human rights that do not include women are not human and this should not be forgotten

or left unsaid in any future recommendations and actions aimed at effectively



implementing both Canada’s commitments to international human rights law and the

Federal Plan for Gender Equality.
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While Europe’s eye is fix’d on mighty things,

The fate of Empires and the fall of Kings;

While quacks of State must each produce his plan,
And even children lisp the Rights of Man;

Amid this mighty fuss just let me mention,

The Rights of Women merit some attention.
~Robbie Burns'

INTRODUCTION

More than two hundred years after the French Revolution, the words of Robert Burns still
resonate in both international and domestic debates on integrating women’s human rights
and mainstreaming a gender perspective in a// legislation, policies, and programs. Today,
questions regarding the rights of Woman and the rights of Man have been replaced, in the
former case by women’s human nghts and in the latter case by men’s human rights
framed as the ‘general,” ‘gender-neutral,” and/or ‘universal’ standard of human rights. At
issue on the conceptual level, therefore, is the use of so-called gender-neutral language,
values, and assumptions that perpetuate gender inequalities in both international and
Canadian public policies, programs, and legislation. This in effect indicates that the
gendered character of economic, social and political relations from which public policies,
programs, and legislation emerges, is for the most part, not a consideration. Beyond this
ideational issue are questions of how to actually implement international human rights
norms and values in a comprehensive and systematic way that ensures a gender inclusive

human rights perspective in a// public policies, programs and legislation.

! Scottish poet Robert Burns (1759-1796), on the eve of the French Revolution wrote a poem entitled “The
Rights of Women™ for an address by Louisa Fontanelle. While ostensibly a tribute to women of the time,
the first passage and its reference to the “Rights of Women™ harkens to the “Rights of Man™ by Thomas
Paine, see Robert Burns.
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This thesis challenges the concept of *gender-neutrality’ and reminds parliamentarians
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and policy-makers that “human rights that do not include women are not human™ and
public policies, programs and legislation that do not include both women and men are not
public. Moreover, this should not be forgotten or left unsaid in any future
recommendations and actions aimed at effectively implementing both Canada’s
commitments to international human rights law and the “Federal Plan for Gender

Equality,” which includes as its first objective a commitment to applying a “gender-based

analysis throughout federal departments and agencies.”

The first chapter will outline the contentious potitical history of human rights by posing
the questions, “what are the origins of human rights,” and “who possesses human rights™
from a comparative gender-based perspective. The purpose of this chapter is to begin the
process of identifying how and why international human rights in the twenty-first century
are highly gender-specific in character, yet for all intents and purposes utilize the notions
of “universality,” “gender-neutrality,” and “equality’ to obscure the presence of gender.
This will be accomplished by first, briefly outlining the origins and significance of human
rights; second, by highlighting crucial debates between those advocating the rights of
Woman and/ or the righis of Man; and finally, by examining the legacies of the political

victors and the political dissenters.

? Shulamith Koenig of the Peoples Decade for Human Rights Education prefers to quote Latin American
Women's approach to women's human rights, which for many women’s human rights advocates now
represents the next step after the acknowledgement that “Women's Rights are Human Rights™ (Embracing
Women).



The second chapter then examines how the rights of Man doctrine was gradually
established as the contemporary international standard of human rights, while the rights
of Woman evolved with first the confirmation of “equal rights of men and women”™ in the
Charter of the United Nations and in the non-discrimination and non-distinction
approaches models of ‘general’ human rights. The intent of the second chapter is to
examine the internationalization of the right of Woman and the rights of Man debates as
well as how and why the outcomes of this historic political dispute influenced the process
and conceptualization of “universal’ international human rights principles. This chapter
will therefore demonstrate how and why the concepts of ‘universality,” *gender-
neutrality,” and “equality’ actually refer to an international political consensus that fully
recognizes and accepts men’s human rights and partially acknowledges women’s human
rights through a critical commitment to the equal rights of women and men: a concept
that, as this chapter argues, has yet to be substantively realized. This will be
accomplished by first, outlining the outcomes of the rights of Woman and the rights of
Man in the context of international human rights; second by exploring the debates
regarding the language of the *Universal’ Declaration of “Human Rights’; and finally by
re-examining the problematic outcomes and ongoing issues relating to the language and

interpretation of international ‘human rights’ standards.

By outlining the critical debates surrounding the rights of Man and the rights of Woman
and examining the legislative outcomes of the efforts of men’s rights advocates and
women'’s rights defenders in the previous chapters, it is clear that the language and

culture of 20® century international human rights law is first, based on the successful



incorporation of male-gender exclusive rights of Man principles; and second, operates to
reinforce the idea that men are universally, that is, both domestically and internationally,
equal to one another and are collectively the subjects and beneficiaries of ‘general’ and/
or ‘gender-neutral’ human rights law. Women on the other hand, in theory, through hard-
won legal, social, and political victories, gained ‘equal’ status with men in the latest
incarnation of this philosophy; yet in practice, when considered, are viewed as a ‘special
interests’ or ‘special cases,’ as opposed to being recognized and accepted in a fully

gender inclusive (taking both women and men into account) general standard.

Accordingly, the third chapter will first, assess some of the changes and challenges since
the adoption of the ‘Universal’ Declaration of ‘Human Rights’ and examine the idea of
gender mainstreaming; second it will present an outline of gender dispanities in the
Canadian context through an exploration of gender development indexes and
measurements commissioned by the United Nations; and finally, it will draw attention to
the Louise Gosselin and Kimberley Rogers cases, which raise several questions about
international human rights and whether economic, social, and cultural nghts are
justiciable under the Canadian Charter of Rights and Freedoms (1982). The purpose of
this exercise is to identify, as noted above, the consequences of ‘gender-neutral’
approaches to human rights and Canadian public policy; and in the process examine the
role of international ‘human rights’ and the ways in which international commitments to

gender mzinstreaming influence the Canadian polity.



The last chapter will briefly address the Canadian Senate Standing Committee on Human
Rights Report entitled “Promises to Keep: Implementing Canada’s Human Rights

Obligations™ and will conclude with a summary of the main findings of this work.



There are more ideas on earth than intellectuals imagine. And these ideas are more active,
stronger, more resistant, more passionate than “politicians” think. We have to be there at
the birth of ideas, the bursting outward of their force: not in books expressing them, but
in events manifesting this force, in struggles carried on around ideas, for or against them.
Ideas do not rule the world. But it is because the world has ideas . . . that it is not
passively ruled by those who are its leaders or those who would like to teach it, once and
for all, what it must think. ~Michel Foucault’

L POLITICAL HISTORY I: ORIGINS TO THE EARLY 20* CENTURY

(THE POLITICS & GENDER OF HUMAN RIGHTS)
The primary objective of this chapter is to outline the contentious political history of
human rights by posing the questions, “what are the origins of human rights,” and “who
possesses human rights” from a comparative gender-based perspective. The purpose of
this exercise is to begin to identify the process of how and why international human
rights in the twenty-first century are highly gender-specific in character, yet for all intents
and purposes utilize the notions of ‘universality,” ‘gender-neutrality,” and ‘equality’ to
obscure the presence of gender. This will be accomplished by first, briefly outlining the
origins and significance of human rights; second, by highlighting crucial debates between
those advocating the rights of Woman and/ or the rights of Man;, and finally, by

examining the legacies of the political victors and the political dissenters.

i)  Contrasting the Philosophical and Political Origins of the Debate
Tracing ‘Human Rights’, Locating Men’s Human Rights
Theoretically, *human rights’ represent the basic rights and freedoms held to belong to

‘all”> human beings by virtue of their humanity. These values are rooted in the spiritual

? See Michel Foucault, “Les Reportage d’Idées,” in Corriere Della Sera (Milan, 12 Nov. 1978; repr. in
Didier Eribon, Michel Foucault, 1989);, and ~Michel Foucault,” The Columbia Dictio! of Quotations,
CD-ROM (New York: Columbia University Press, 1995).

* The term *human rights’ is relatively new, coming into use after World War II with the establishment of
the United Nations. According to Henry J. Steiner and Philip Alston, the term human rights replaced
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teachings of almost every culture, including the Hindu Vedas, the Bible, the Quran
(Koran), the Analects of Confucius and the Iroquois Constitution.® Conceptually derived
from the theory of natural law, that is, the theory that certain iaws are basic to human
nature and are therefore knowable through human judgment; ‘human nights,” some argue,
originated in Greco-Roman ideas about the ‘common good’ found in the works of
philosophers such as Plato’ (427/428 B.C.E - 348/347 B.C.E.), Aristotle (384 B.CE. -
322 B.C.E), and particularly in Marcus Tullius Cicero’s De Legibus (The Laws, 52
B.C.E.) (Hayden 3-42; Ishay xvi-xvii). Cicero (106 B.CE.-43B.C.E.)wasa
‘statesman,’ lawyer, and scholar, who believed that ‘individuals’ are bound together by
the idea that “right living is what makes men® better” (Hayden 34). His De Legibus
provided the foundation for what is understood today as “human nights,” which is a term
that replaced both “natural rights’ and the rights of Man, as noted previously (Steiner and

Alston 324; [shay xvi-xvii). Both terms became controversial over time, yet sustainable,

“natural rights’ and the rights of Man, since both became controversial for a variety of reasons (324). In this
regard, the subject of women’s human rights and the drafting of the Universal Declaration of Human Rights
(1948) are of particular interest to this work and will be elaborated in the next chapter. In any case, this
thesis will consider "natural rights,” the rights of Man and the rights of Woman as issues of ‘*human rights’;
however, the gender distinctions will be clearly specified throughout.

¥ All, in this essay, refers to women, men, girls. boys in an inclusive manner that takes account of
categories that socially differentiate, and for all intents and purposes, hierarchically arrange, human beings:
categories that include sex, gender, ‘race,’ colour, ethnicity, class / social condition / socio-economic status,
age, sexual orientation, and/ or other status that distinguishes one from the “normative pre-eminence of the
male.” For comprehensive discussions on the issue, see Danielle Juteau S95-S107; and Craig Calhoun 1-36.
¢ The Iroquois Constitution outlines the rights and duties of the members of the *Six Nations,” who are
made up of the Haudenosaunee (People building a Long House). The Iroquois Constitution, according to
some, was a great influence for the United States Constitution, see The University of Oklahoma Law
Cenler The Iroquois Constitution, 9 February 2002 <hutp://www.law.ou. edu/h:s(ﬁroquous htmi>.

7 Although Plato ‘remarkably’ defended the idea of “equal rights for women,” this idea manifested in the
context of a notion that “justice can be achieved only when individuals fulfill the tasks to which each is
suited, in harmony with the common good,” see Ishay xvi. The question becomes what is the role and who
defines this role. In this regard, according to Jane English, Plato allowed for the presence of “some
individual women [who] are wise, brave, and strong™ and therefore, eligible to be Guardians (13). Again,
the question of how these characteristics are defined and by whom becomes the question. These questions,
in the context of Ancient Greece are beyond the scope of this work, however.
® For clarity, when the term “men’ is used, it should be understood as sex and gender specific, as opposed to
its prescriptive application as ‘sex indefinite,” which for the most part, is understood as sex specific or
minimally, as ‘sex-biased’ (Schweikart 1-9). This point will be addressed in more detail in the next chapter.



as this thesis will argue, through notions such as ‘universality,” ‘gender-neutrality,” and
‘equality,” which essentially obscure the foundation of “human rights’ law today; that is,

men’s human rights’

Seeking Women’s Human Rights, Finding ‘Men’s Human Rights’

According to Arvonne Fraser, to begin to trace how the idea of women’s human rights
evolved, at least during the aforementioned times, is quite difficult (853-860). This is
due, in part, to how women s history, that is, a record of events, and the explanations and
analysis relating to those events; has been and for the most part continues to be
obscured,'® in comparison to the history of “manly spirits’ '!/ “great women’ and the

history of "great men’ over the centuries.'” Nevertheless, the most recent historical

% The term men’s human rights refer to the use of the male comparator when assessing, for example
whether or not a violation of ‘human rights’ has occurred. This point is also reinforced by the Supreme
Court of Canada’s ‘test of disadvantage,” which acknowledges the necessity of a comprehensive analysis
when evaluating women’s human rights. This essentially means asking the question, whether a case of
women'’s human rights violations merits “identical treatment with men,” or whether it requires the use of a
gender-based analysis, because the ‘male comparator’ is irrelevant. According to Kathleen Mahoney, the
Court’s ‘test of disadvantage’ is forward thinking in that it moves beyond the idea that “women should be
treated the same as men™ and towards the idea of taking gender into account (816-817).

'° In conducting the research for this thesis, it was difficult to understand how and why documents such as
The Declaration of the Rights of Woman and Citizen and the Vindication of the Rights of Woman for
example are not or are rarely listed with their parallel documents relating to men, that is, The French
Declaration of the Rights of Man and Citizen and the Thomas Paine’s Rights of Man. What is interesting
about this finding is that when one thinks about, for example, the legal jurisprudence rendered by the
Supreme Court of Canada, dissenting opinions are usually written and available with the majority decision.
At this point in time, this is not necessarily the case with ‘human rights’ documents. Examples of this
finding include some ‘human rights’ textbooks (for example, Steiner and Alston, list the French
Declaration of the Rights of Man and Citizen only; in Symonides, the Rights of Man and French
Declaration of the Rights of Man and Citizen are mentioned; and Ishay, lists both the Declaration of the
Rights of Woman and Citizen and its companion and the Vindication of the Rights of Woman is also listed
with the Thomas Paine’s Rights of Man, although Wollstonecraft's A Vindication of the Rights of Men is
not included) and this applies to academic websites that attempt to compile comprehensive lists of
historical “human nghts’ documents such as the Avalon Project at Yale Law School, 9 Jan. 2002

<http.//www yale edu/lawweb/avalon/[ 8th.htm>.

'! “Manly spirits’ refer to ‘exceptional women,” who display ‘male attributes’ such as ‘keen intelligence’
and ‘remarkable fortitude,” see Boccaccio, qtd. in Fraser 858.

2 Fraser contends that women'’s history has been ignored to kcep women in a subordinate position. Fraser
also agrees with historian Gerda Lemer, that when women do not know that women have “made
intellectual contributions to knowledge and creative thought,” women such as Chnistine de Pizan, Olympe
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research on the evolution of ideas about women’s human rights can be traced back to the
fifteenth century, with the publication of Christine de Pizan’s" Le livre de la cité in 1405
(Fraser 855). De Pizan’s book launched one of the first known querelle des femmes”
(debates about women), which included discussions about the rights of women to obtain
an education, to be employed and to participate in public life (Kelly 66-79; Fraser 855-
859). De Pizan’s book was written partially in response to Giovanni Boccaccio’s book
Concerning Famous Women and various other writers, who shared his opinions. In
Boccaccio’s book, he asserts that ‘exceptional women,” who displayed, what he described
as ‘male attributes’ such as ‘keen intelligence’ and ‘remarkable fortitude’ deserved to be
recorded in history. De Pizan, however, understood that while Boccaccio recognized
‘manly’ spirited women, she also realized that the daily struggles of the vast majority of
women were in effect being diminished and ignored by this exclusionary approach to
history. De Pizan, herself a widow, raising a family on her own, and earning an income
by writing, challenged Boccaccio by presenting her own list of important women and
concluded by calling on all women to rebel against the social, economic, and political

limitations placed on them by men (Fraser 85).

de Gouge, and Mary Wolistonecraft, ‘it makes it all the more overwhelming and difficult to imagine
oneself making such a contribution,” see Lerner, qtd. in Fraser 855.

** For a more detailed exploration of this particular historical period and the life and writings of Christine
de Pizan, see Joan Kelly (65-109).

'* According to Joan Kelly, the themes of the querelle addressed by de Pizan extended beyond issues of
women'’s place in history and included philosophical gender debates on women's “equality, superiority, and
{or] inferiority to men” as well as the challenge of misogyny (71).
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ii) The Rights of Woman"® and The Rights of Man:' A Story of Debate,
Dissent, Power and Privilege

The Rights of Woman and the Rights of Man First Encounters

This querelle des femmes continued unabatedly through the 16™ and 17" centuries with
discussions focusing on issues of education and women’s independence as more and
more women began to publish their ideas “using their own experiences and skills to
expose the folly of women’s position in society and to dramatize male condemnation of
any deviation from that norm” (Fraser 860-861). This trend continued through the late
18th century, and culminated with the revolutionary political debates in France and
England on both the rights of Man and the rights of Woman."” However, the rights of
Man dominated the discourse of the day, which focused on the political power struggie
for the right of ‘men’ to be equal to “‘men’ of privilege. In other words, the battle for the

liberation of “men’ was contingent upon changing the political power structure that

' The rights of Woman, throughout this thesis, refers to Olympe de Gouge's Declaration of the Rights of
Woman and Citizen (1790), Mary Wollstonecraft’s Vindication of the Rights of Woman (1792), and the
contentious political debates surrounding the human rights of women prior to the founding of the United
Nations and its Charter, which specifically refers to the “equal rights of men and women” in the Preambie.
Ishay 140-157, Fraser 853-866; and Hayden 101-108.

' The rights of Man, throughout this thesis, refers to the French Declaration of the Rights of Man and
Citizen (1789), the Rights of Man written by Thomas Paine (1791-1792), and the recognized, accepted, and
established rights of ‘men’ prior to the founding of the United Nations and its Charter, which, as noted
above, specifically refers to the “equal rights of men and women™ in its Preamble, sce Ishay 138-139;
Hayden 95-100; Buergenthal 3-30; Shestack 31-66.

'7 This chapter will focus mainly on the ‘rights’ debates in both France and England, since political
philosophers and radicals from both countries contributed to the body of thought, which today serves as the
foundation for much of what has become international human rights law. Specifically, the Universal
Declaration of Human Rights (1948), the first comprehensive international affirmation of the basic rights of
the “all’ human beings, is based on the United States Declaration of Independence (1776) and influenced by
the English philosophers, John Locke and Thomas Paine; the French Declaration of the Rights of Man and
Citizen (1789) written “in the spirit of” the United States Declaration of Independence with influences from
the French philosophers, Jean Jacques Rousseau and F. M. Arouet de Voltaire; and on the Magna Carta
(1215) the most well-known constitutional document in British history. The document was issued by King
John to appease the feudal barons, who demanded that the king respect feudal rights and baronial
privileges. In addition, the Magna Carta also implicitly outlined laws to protect the “rights of subjects and
communities” from infringements by the King, see “Universal Declaration of Human Rights,” The People’s
Chronology, CD-ROM (New York: Henry Holt and Company, 1995; and “Declaration of the Rights of
Man and Citizen,” The Concise Columbia Encyclopedia, CD-ROM (New York: Columbia UP, 1995).
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socially, politically, and economically differentiated and subordinated ‘men’ based on
their lower social status at birth (class). In the case, of the struggle for the liberation of
women; first, in the same vein as their male counterparts, emancipation was contingent
upon changing the political power structure that socially, politically, and economically
excluded and subordinated women based on their lower social status at birth; and second,
depended on transforming ideas that reinforced unequal access to power and resources
based on an ideology that labelled women “passive citizens,” who were both “socially
and economically dependent on the male sex™ (Ishay xxiii), which in tumn, prevented

them from, according to Christine de Pizan, being the “masters of their own fate.”'®

Nevertheless, the common thread that runs through both women’s and men’s demands
for human rights during this period is reflected by the ongoing political deliberations
between political theorists and revolutionary leaders of both genders.'® On one the hand,
Emmanuel Sieyés (1748-1836), a politician, and Thomas Paine (1737-1809), a writer and
revolutionary leader, argued for the “natural rights’ of all ‘men’ to be equal to one
another. On the other hand, while their female compatriots, Olympe de Gouge (1748-

1793), a playwright, pamphleteer, and revolutionary advocate of the rights of women and

'* See, Christine de Pizan, The Book of the City of Ladies. trans. Earl Jeffrey Richards, in Marina Warmner's
“Foreword,” New York: Persea Books, 1982, qtd. in Fraser 858.

' Gender, according to the Starus of Women Canada, refers to a “culturally defined sets of characteristics”
identifying stereotypical understandings of “the social behaviour of women and men and the relationship
between them” (Gender 3), whereas the American Heritage Dictionary of the English Language defines
gender as “sexual identity, especially in relation to society and cuiture.” Another definition that is useful is
given by the Canadian Women's Health Network, which describes gender as “the differential roles,
responsibilities and activities of females and males.” Sex, on the other hand is specifically denotes
“biological differences women and men,” see Status of Women Canada, Gender-Based Analysis; A Guide
for policy-making, Ottawa: Minister of Supplies and Services Canada, 1998.
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-

Mary Wollstonecraft (1759-1797), a writer and political revolutionary,” agreed with the
idea of the rights of ‘men’; they also argued that these ‘rights’ are inherent and should
apply equally and unconditionally to both women and men (Ishay xxiii-xxiv; Bauer 21-
26). The actions and reactions to these similar, yet different struggles had various
outcomes and consequences related to the gender of the political luminary. The critical
point at this juncture in time, therefore, is to demonstrate how the first struggle for and
formal achievement of *human rights,” in fact, was a struggle for ‘men’s’ rights, which is
quite apparent when contrasting Emmanuel Sieyés’, French Declaration of the Rights of
Man and Citizen, considered “a significant milestone in the Enlightenment’s crusade for
human rights™ (Ishay, xxiii) with Olympe de Gouge’s Declaration of the Rights of
Woman and the Female Citizen; and similarly when examining Mary Wollstonecraft’s
reasons for writing A Vindication of the Rights of Women, two years after she had
written A Vindication of the Rights of Man, which according to most, was overshadowed

by Thomas Paine’s Rights of Man.*'

First: Sieyés and de Gouge

In 1789, Emmanuel! Sieyées, drafted the French Declaration of the Rights of Man and
Citizen,? at a time of great political upheaval and even greater political potential known
as the French Revolution. The Declaration of the Rights of Man and Citizen affirmed the
“natural, inalienable, and sacred rights of man” and in its first point, stipulated that “men

are born and remain free and in equal rights; social distinctions should only be based

™ See, Unitarian Universalist Association, “Mary Wollstonecraft,” 10 Jan. 2002
2<lhttp://www.uua.org/uuhs/duub/articles/maxywollsnonecraﬁ.html>.

Ibid.
2 For the text of the Declaration of the Rights of Man and Citizen, see Ishay 138-39.
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upon general usefulness” (Ishay 138). Olympe de Gouge, in a similar manner to Christine
de Pizan’s response to Giovanni Boccaccio three centuries earlier, responded to the
highly gendered language and assumptions in the Declaration of the Rights of Man and
Citizen with an equally gendered document entitled Declaration of the Rights of Woman
and the Female Citizen,” in 1790. De Gouge “did not merely add woman before or after
each reference to man” or insert non-discriminatory clauses that would prescriptively
preclude discnmination based on ‘sex’ (Bauer 21). Instead, she recognized the limitations
of the discourse of the rights of Man with respect to the concemns and rights of Woman
and re-conceptualized the document to substantively take account of the lives of women;
that is, made women’s lives, experiences, and issues the focus of the rights of Woman.
Each article and reference represented a standard that was equivalent to the demands of
‘men,’ yet informed by the needs of women. In this way, the Declaration of the Rights of
Woman and the Female Citizen provided a means to balance the otherwise exclusionary,
gender specific character of the French Declaration of the Rights of Man and Citizen. For
example, de Gouges wrote that “women are born free and remain equal 1n rights to
man,”** whereas Sieyés claimed that only “men are born and remain free and equal.” The
idea, again, represents the political struggle waged by ‘men’ for the purpose of asserting
the notion that ‘men’ form a single group, as opposed to one that discriminates against
one another based on social status at birth. This equation in itself, describes the
boundaries of the struggle at the time, despite the fact that women themselves demanded

equality, drafted declarations, and voiced their concerns in the public forum. In other

 For the text of the Declaration of the Rights of Woman, see Ishay 140-147. Note: Ishay shortens the title
of both de Gouge and Wollstonecraft’s works on the rights of Woman.
4 See, Article L, the Declaration of the Rights of Woman, Ishay, 142.
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words, the rights of Man, was a quest for the right of men to be equal to other men only *
This being said, the Declaration of the Rights of Man and Citizen became the Preamble to
the French Constitution in 1791 without alteration, that is, without taking de Gouge’s
pleadings contained in the Declaration of the Rights of Woman and the Female Citizen
into account. Then, in addition to being excluded from any considerations in the drafting
of the French Constitution, two years later, de Gouges, who argued for the right of
women to openly resist oppression,”® was sentenced to death by guillotine for exercising

the very freedom that she sought for all women (Ishay 140-147; Bauer 21-26).”

Wolistonecraft, Paine, and Burke: On the ‘Rights of Men’ and Women?

Across the channel, in the same year that Olympe de Gouge wrote the Declaration of the
Rights of Woman and Female Citizen,”® Mary Wollstonecraft published A Vindication of
the Rights of Men, in response to Edmund Burke’s Reflections of the Revolution in
France (1790). Burke, a conservative philosopher and politician, denounced the idea of
liberty and ‘universal rights’29 voiced by the revolutionaries in France, arguing that “real
rights” should be subordinated to preserve “social order and stable government” (Hayden
88). In contrast, Wolistonecraft maintained that “equality of opportunity, in which talent-

not the wrongful pnivileges of gentility” is the prerequisite for a successful social order

 If we fast forward to the future with this idea and think about the how women are socially differentiated
from one and other by ‘race,” class, ethnicity, sexual orientation, and/or other status: and the voices of
protest against the privilege of ‘white-heterosexual-European/ descent’ women, the struggle for the right of
men to be equal to other men becomes clear. This, however, will not be further elaborated due to the limits
of this work.

% See, Article [V, the Declaration of the Rights of Woman, Ishay, 142.

%7 For this information on the Internet see, “Otympe de Gouges: Declaration of the Rights of Women and

the Female Citizen,” Modem History Sourcebook. 27 January 2001
<http.//www fordham.ed 'mod/1791 1.html>.

% For the text of the Rights of Woman, see Ishay 140-147.

¥ “Universal rights’ in this case, undoubtedly refers to an broadening of rights across class lines in France
as opposed to across gender lines or the contemporary notion of universal rights (which will be addressed
in the following chapter).
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and stable government.*® Wollstonecraft’s response to Burke’s work, however, was
overshadowed by her fnend Thomas Paine’s ‘celebrated’ ‘mastcrpiece,’3 ! the Rights of
Man, which he had written a few months after Wollstonecraft’s A Vindication of the
Rights of Men. Paine’s response focused on asserting the rights of Man as “natural
rights... that belong to man prior to civil society” and as the foundation of democratic
government, peace, and justice (Ishay xxii). Whereas Wollstonecraft’s work
concentrated on the conceptualization of rights, that is the meaning of rights and who
those nghts belong to; Paine, defined the applications of ‘natural rights’ and the benefits
of such rights to the effective operation of government.* In any case, both “Paine and
Wollstonecraft were accused by the press of seeking to poison and inflame the minds of
the lower class of his Majesty's subjects to violate their subordination.” At that time, it
is not clear whether or not Wollstonecraft or Paine for that matter,** believed that the
rights of Man included the rights of Woman, since the term man could have been

construed as being an inclusive term.

% See, Unitarian Universalist Association, “Mary Wollstonecraft,” 10 Jan. 2002

<http://www.uua org/uuhs/duub/articies/marywollstonecraft.htmi>.

*! These adjectives are located in Ishay’s recounting of the major philosophical works that influenced the
ideas that form the foundation of what it is today commonly referred to as ‘human rights’ (xxiii).

32 A similar argument would be made on behalf of women in 1808, by Charles Fournier of France, “who
some have called the inventor of feminism,” (feminism is defined simply as “women’s equality,” that is its
original meaning according tc Fraser). Fournier linked social progress to the “progress of women toward
liberty” and believed that problems with social order occur in direct proportion to the level of women’s
freedom from social, political and economic constraints, see De Caritat Condorcet, qtd. in Fraser 865.

3 See, Unitarian Universalist Association, “Mary Wollstonecraft,” 10 Jan. 2002

<http://www.uua. org/uuhs/duuby/articies/marywollstonecraft.html>.

3 In 1775, Thomas Paine is quoted in his Pesmsylvania Magazine, as saying “stop discrimination against
women,” see “Thomas Paine,” The People’s Chronology, CD-ROM (New York: Henry Holt and Company,
1995). This statement, according to some followed his pleas for the emancipation of slaves, for the end of
cruelty to animals, and for women'’s rights. See: “Great Theosophists: Thomas Paine,” THEQSOPHY 27
(1938) . 51-57. 10 jan. 2002 <http://www.wisdomworld.org/setting/thomaspainetwo_htmi>. However,
some argue that Paine displayed a very limited interest in the rights of women, if any at all, see Adam
Svendsen, Rev. of Germaine Greer on Thomas Paine’s Rights of Man, Speech by Germaine Greer
Thursday 15 November as part of the Literature Festival and in association with The Thomas Paine
Society. TSW 16 November 2001. 10 Jan. 2002 <http://tsw.org.uk/engine/story.scm/100244>.
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Wollstonecraft and the Rights of Man: A Matter of Language?

A year before de Gouge’s death by guillotine (1793), Wollstonecraft expressed the same
concerns as de Gouges in her publication entitled A Vindication of the Rights of
Woman.’’ This treatise infuriated male public opinion in England® just as de Gouge’s
Declaration of the Rights of Woman and the Female Citizen did in France, with its
suggestion that the rights of Man, which she had championed, be applied “equally and
unconditionally to women.”*” The idea that the rights of Man encompassed the rights of
Woman somehow did not enter the formulation of public opinion as prescribed by the
rules of English grammar, established in 1746 by J. Kirby. Kirby, an English
grammarian, formulated his 88 Grammatical Rules that included Rule 21, the declaration
that “the male gender was more comprehensive” and therefore more representative of
both “males and females” (Bauer 18). Considering that this “subjective and personal view
of language and society was readily adopted by Kirby’s colleagues,” it seems possible
that this formalizing of the male gender as the universal category,”® might have
influenced radical political thinkers, such as Mary Wollstonecraft, to entertain the idea

that the prescriptive use of ‘man’ as sex indefinite could be interpreted as such or

¥ «A Vindication of the Rights of Women™ was the “first full-scale book favouring women’s liberation and
was widely read.” Wollstonecraft, for her part, “was dismissed by the male conservative press as a
strumpet.” “Simply... A History of Feminism,” New Internationalist 227 (1992) 10 January 2002
<http://www.newint.org/issue227/simply htm>.

% “Mary Wollstonecraft: Infuriates Male Public Opinion,” Chronicle Encyclopedia of History, CD-ROM
(New York: DK Multimedia, 1997).

*7 See, Unitarian Universalist Association, “Mary Wollstonecraft,” 10 Jan. 2002
<http://www.uua.org/uuhs/duub/articles/marywolistonecraft. htmi>,

% Both Bauer and Schweikart argue that this is still the case over two hundred years later, despite the
difficulties of prescriptive pseudo-generic language. The term pseudo-generic refers to a phenomenon,
which occurs when the prescriptive application of a supposed sex indefinite noun or pronoun is understood
to be male, for example using the pronoun ‘he’ that is supposed to be ‘generic’ is understood as sex
specific. This interpretation, in tum contributes a gender bias. ‘He’ therefore, is described as pseudo-
generic. Examples of pseudo-generics include ‘mankind’ and ‘brotherhood,” while supposedly inclusive, in
actual fact do not accurately include everyone because they for the most part are interpreted as excluding
women, see Schweikart 1-9; Bauer 18-30.



minimally provided the possibility of such an interpretation. Recall her first treatise on
the subject of nights, referred to the rights of Man, then two years later, her second

treatise on rights shifted to focus specifically on the rights of woman.

On Popular Ideas and Discontents: De Gouges, Wollstonecraft, and de Pizan

Like de Gouges before her, Wollstonecraft challenged the exclusionary, gender specific,
interpretation of the rights of Man. Wollstonecraft, in A Vindication of the Rights of
Woman, vigorously argued that just as ‘men’ have the right to be equal to other *men’, so
too, should women be equal to men. Wollstonecraft, envisioned a society in which
women could be educated and employed alongside men as “co-equals in all pursuits,”
which also included “equal citizenship’ and “a direct share in deliberations of
government;” in other words a place in which the rights of Man and the rights of Woman
are “one and the same thing.”*’ Wollstonecraft applied the same rationale used in the
‘natural nghts’ discourse to justify her position, which asserted, “one human being could
not be deemed superior to another for any reason.”™ This idea also in part responded to
Jean Jacques Rousseau who, in Emile (1762) recommended that girls be given a different
education than boys, an education that trains girls to be submissive to men.”*' In certain
regards, this debate of ideas resembles the deliberations of Christine de Pizan and
Giovanni Boccaccio, in the fifteenth century. Both de Pizan and Wollstonecraft

questioned the espoused views of those who sought to impute value into a

% See, Unitarian Universalist Association, “Mary Wollstonecraft,” 10 Jan. 2002
<http://www.uua org/uuhs/duub/articles/marywollstonecraft. html>; and The National Archives: Leaming
Curve, “Mary Wollstonecraft,” 10 Jan. 2002
‘<ohttp://www.spmacus.schoohlet.co.uk/Wwollstonecraﬁ.hw.

Ibid.
*! For this discussion see Jean Jacques Rousseau and “Mary Wollstonecraft,” Chronicle Encyclopedia of
History, CD-ROM (New York: DK Multimedia, 1997).
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conceptualization of ‘women’ that conflicted with their own ideas, aspirations, and
experiences, as women. Whether this meant that certain women were recognized as
‘exceptional’ based on their resemblance to men, as in the case of the de Pizan and
Boccaccio debate; or that women were inferior to men and therefore less deserving of a
full education and employment opportunities, as in the case of the Wollstonecraft and
Rousseau argument; each attempt at devaluation and restriction of women resulted in
vigorous querelle de femmes, which continues to be obscured by tacit acceptance of the
assumption that *human rights’ are compromised of the rights of Man and the rights of
Woman and therefore can be unproblematically applied in a “universal,” ‘gender-neutral,’

and ‘equal’ manner.

iii) Parting Ways: Established Standards and Works in Progress
According to Noreen Burrows, a lecturer in European law at the University of Glasgow,
“The history of the struggle for human rights from the eighteenth century on has been the
history of men struggling to assert their dignity and common humanity against an
overbearing state apparatus” (qtd. in Mahoney 819). Burrows analysis of the history of
the struggle for human rights beginning in the eighteenth century perceptively identifies
the struggle of “‘men’ seeking to underscore and formalize (in law) the “dignity and
common humanity” of ‘men’ regardless of class. The statement, while accurately
pinpointing most renowned and influential participants, nevertheless, omits the initial and
enduring effects of the recognition and acceptance of the rights of Man doctrine, which
effectively established the standard, that is men’s rights, for what would become the
‘general’ standard of ‘human rights’ for the twentieth century. Recall, the point of

contention in the rights of Man discourse derives from the hierarchical social order
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imposed by a class system that divided ‘men’.*? With the establishment of a
constitutional monarchy*’ in Britain in 1689 and the creation of the Republic between
1789 and 1792 in France, class divisions among ‘men’ began to dissipate as social and
economic opportunities began to expand. In France for example, one of the explanations
given for the Revolution was the excessively oppressive social and economic structure of
the ancien regime, which was characterized by an unjust and inefficient taxation system
that supplemented the privileged nobility and clergy. ™ With the changes in the system of
governance, the possibility of changing oppressive rules and regulations was at first,
extended to male property owners, who benefited from the privileges of political
representation and the equality espoused under the doctrine of the French Declaration of
the Rights of Man and Citizen, for example. Later, the vote would be extended on a case
by case basis as the social, political, and economic hierarchy; however re-organized after
the initial expansion (that is, the broadening of the classes of ‘men,” who were
empowered), continued to confront challenges from groups whose exclusion stretched the
beyond the boundaries of “class’ (defined as, the struggle of ‘men’ to be equal to ‘men’ of

privilege or the struggle of “men’ to be or have access to being privileged); for example,

“? The status of men being equal to women was not a question. Although, this for some, might be an
obvious point, it nevertheless, for the purposes of this thesis, can be described, as the necessity of stating
the obvious, which in this case, is the dominance of ‘men’ in the struggle for their right to be equal to one
another.

* The monarchies in France and England in the 16" and 17® centuries increasingly became absolutist, by
claiming a “divine right to rule,” which in effect meant that they were not responsible to they governed, but
only to God. The Glorious Revolution (1688) in England and the French Revolution considerably
weakened the power of European monarchies [or ended power in the case of France] to the status of
“symbols of national unity,” while effective power gradually became vested in constitutional assemblies,
see “French Revolution,” The Concise Columbia Encyclopedia, CD-ROM (New York: Columbia UP,
1995).

“ For further details on this reference, see “French Revolution,” The Concise Columbia Encyclopedia, CD-
ROM (New York: Columbia UP, 1995.
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women and racialized minorities.*’ In any case, these radical changes represent the
outcomes of the pursuit of ‘men’ to enjoy the privileges of what once belonged only to a

select few ¥

The history of women’s human rights, on the other hand, has been a struggle to assert
“their dignity and common humanity against an overbearing state apparatus” (qtd. in
Mahoney 819) as well as those men, who were engaged in their own battles for equality
among one another. In other words, the commonalities between the two struggles
included seeking the right to be equal, while differences emerged in questions relating to,
who was equal to whom and for what purposes. In this regard, for women in the 18"
century, the campaign for human rights began in conjunction with their male compatriots
and ended with the understanding that their battle had multiple fronts. Although, the
initial front was a shared front, that is, with the State and its system of privilege; it shifted
when political thinkers, such as Olympe de Gouge and Mary Wollstonecraft, appeaicd for
the equal and ‘natural rights’ of women. De Gouge and Wollstonecraft began by
questioning the status of women in the rights of Man discourse; for de Gouge, it was
obvious that women were excluded and their concerns were ignored, while for
Wollstonecraft, it became apparent to her at some point after she had written A
Vindication of the Rights of Men and resulted in her writing A Vindication of the Rights
of Women. Second, while perhaps indirectly, each challenged the notion of grammarians,

whether English or from the Académie frangaise, that the category *man’ for example,

“ The history of the right to vote, like the history of ‘human rights’ is a story of exclusion and evolution
based on the persistence of those, who endure the consequences of exclusion, that is, poverty, inequality,
and injustice.

“ Previously, privilege and status derived from the bioodlines of nobility or for those who managed to
become members of the clergy.
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encompassed the category ‘woman’ (and could and would be interpreted in such a
manner), and third, both problematized the privilege of men to be designated as the sole

bearers of such rights *’

From this, the issues that separated de Gouge and Wolistonecraft from their male
counterparts and male public opinion, was the idea of recognizing women as the “co-
equals of men in all pursuits,™® including the rights of citizenship, and equal
consideration and value of the opinions of both women and men; as the only true
expression of the general will of the people. For example, in the case of France, this
expression of the “will of the people” became its Constitution, which excluded the
Declaration of the Rights of Woman and Citizen and included the French Declaration of
the Rights of Man and Citizen in its preamble. Nevertheless, de Gouge’s Declaration of
the Rights of Woman and the Female Citizen along with Mary Wollstonecraft’s A
Vindication of the Rights of Woman stand as historical testaments to (contemporary
reminders of) and timely insights into what is deemed as a work in progress, that is, the
ongoing quest for the full recognition and acceptance of the rights of Woman. On the
other hand, the legacy of the rights of Man discourse, implicitly for some, and explicitly

for others, established men’s rights*” as the standard in historic constitutional documents

*" Regarding this last point, the encompassing character of the category ‘man’ seems more of a
‘convenience,” particularly in contemporary society; as opposed to being a clear, concise, and accurate way
of expressing the presence of all genders. This subject will be further elaborated in the next chapter.

“® This idea of “co-equals in every pursuit” is attributed to Mary Wollstonecraft, see Unitarian Universalist
Association, “Mary Wollstonecraft,” 10 Jan. 2002

<http://www.uua. org/uuhs/duub/articles/marywollstonecraft. html>.

“ After more than fifty years of international human rights law and almost six centuries of debate, the
questions “whose human rights” and “are women human” are posed by numerous contemporary human
rights scholars. These questions indicate a profound questioning of the concept of ‘human rights’ in its
present form, which is based on, for the most part, the ‘non-discrimination’ model and the assumption that
‘gender-neutrality,” “universality,’ and ‘equality’ can be accomplished within this model. This subject will



3]
(3]

(Ishay xx), such as the French Declaration of the Rights of Man and Citizen and the
United States Declaration of Independence as well as internationally ‘recognized’ and
‘accepted’ ‘human nights’ instruments, such as the Universal Declaration of Human
Rights (UDHR),50 the International Covenant on Economic, Social and Cultural Rights

(ICESCR), and the International Covenant on Civil and Political Rights (ICCPR).*!

Setting the Stage: The Effects of a ‘Men’s Rights’ Only Standard

While the debates on the rights of Man culminated with the establishment of men’s rights
in a number of constitutional documents and later, international *human rights’
instruments, as noted above; the debates on the rights of Woman persisted, as women,
such as Lucretia Mott and Elizabeth Cady Stanton invoked the social theories of Mary
Wollstonecraft in their demands for the equality with men (Fraser 872). Stanton also

wrote The Declaration of Sentiments,’” for the historic 1848 Seneca Falls meeting,”’

be considered in the next chapter, see Bauer 18-30; Bequaert Holmes 250-264; Bunch Re-vision 486-498;
Bunch Transforming 11-48, Charlesworth Men s Rights 103-113; MacKinnon 171-172; Peterson and Parisi
132-160; and Rendel 42-44.

* The historical and philosophical foundations of the Universal Declaration of Human Rights, as noted
previously can be traced to ‘recognized’ rights of Man milestones such as the French Declaration of the
Rights of Man and Citizen and the American Declaration of Independence among others. The emphasis on
‘recognized’ and ‘rights of man’ are part of the analysis of this paper. In Thomas Buergenthal’s text, he
refers to the Universal Declaration of Human Rights and its influences in non-gender specific terms and
declares them to be “great milestones,” which they are; but the question is for whom and in what ways can
they be considered less than such “great milestones™ (3-30).

*! Together, the UDHR, the ICESCR, and the ICCPR form the basis of the International Bill of Human
Rights, which sanctions United Nations activities “to promote, protect and monitor human rights and
fundamental freedoms,” see United Nations /nternational Instruments 85-100; United Nations Fact Sheet
No. 16; Brownlie; and Levin.

%2 Stanton based the Declaration for the Seneca Falls Convention, on the United States Declaration of
Independence (1776). While the US Declaration of Independence served as inspiration for the Universal
Declaration of Human Rights (1948), Stanton’s Declaration, which forthrightly demanded that the rights of
women be recognized and respected by society, was signed by 68 women and 32 men, see The Close Up
Foundation, “The Declaration of Sentiments, Seneca Falls, New York ( 1848),” 9 February 2002
<http://www closeup.org/sentimnt htm>.

5 Seneca Falls is & village of located on the Seneca River in the state of New York. This was the site where
Elizabeth Cady Stanton and Lucretia Mott held the first-ever American convention (1848) on the rights of
Woman, launching what would become the women's rights movement. See: The World Ailmanac and Book
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which echoed the observations and demands expressed by Olympe de Gouge, over a half-
century earlier (Ishay xxiii). These demands included recognition of women as citizens,
putting an end to women’s legal subordination in marriage (in laws, such as the
Allgemeines Landrecht of 1794 and the Napoleonic legal code of 1804) and culminated
in the 20" century with specific debates oriented towards securing particular rights for
women, such as the right to own property, the right to make contracts, the right to retain
control of their earnings, the right to vote, and the right to run for political office (Fraser
865-885; Dyck 233-246; Prentice et al. 84-110). By the time the United Nations** Charter
affirmed the belief in the “dignity and worth of human persons™ and “the equal rights of

»5>

men and women,™ a pattern of conceding the rights of Woman on a right-by-right, or
case-by-case basis had evolved. Thus, instead a revolutionary overhauling of a system of
privilege, as in the case of the struggle for the rights of Man, the rights of Woman for
many, became an evolutionary quest to reform an established system of men’s rights

sustained by the idea of “one man being equal to another’ and a steadfast dedication to

incrementalism.* In other words, a pattern of gradually conceding the rights of Woman,

of Facts CD-ROM (New York: Funk and Wagnalls Corporation, 1995). Similarly, in the late 19% century
in Canada, with the advent of the Industrial Revolution, social and economic adversity and the development
of a working class prompted the organization of a women's movement aimed at the promotion of women's
rights, equality for women in the workplace and demands for the right to influence the world outside the
home. At the time, several associations of women worked to improve the conditions of women’s lives
including the Young Women's Christian Association, the Women's Christian Temperance Union, the Girls'
Friendly Society, and the National Council of Women (1893), see: Prentice et al 190-204.

% The United Nations (U.N.) was founded immediately after World War II in 1945. The UN. replaced the
League of Nations, which similarly was established after World War [. The mandate of the League was to
“promote international peace and security”; however, it was essentially powerless to stop World War II.
With the founding of the United Nations, the goal of the international community was to create an effective
organization that would promote and maintain intemnational peace and security through cooperative
measures aimed at “solving international economic, social, cultural, and humanitarian problems,” see The
Concise Columbia Encyclopedia, CD-ROM (New York: Columbia UP, 1995).

% For this reference, see the Preamble of the United Nations Charter, which is available in its entirety on
the Internet. 10 Jan. 2002 <http://www.un org/Overview/Charter/contents_htmi>.

% Incrementalism in terms of policy-making refers to the belief in or the policy of advancing toward a goal
by gradual, often slow stages. In 1959, Charles E. Lindblom, Associate Professor of Economics at Yale
University, wrote “The Science of Muddling Through.” In the article, Lindblom describes the
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that is women’s human rights, in public law and policy emerged out of necessity or legal
obligation due to litigation: for example in Canada, women, over 21 years of age, who
were Canadian citizens (with the exception of Aboriginal women, who won this right in
1960), gained the right to vote federally in 1917/ 1918 due in part to the First World War
and the absence of men in the armed services (Dyck 233-237). This right to vote included
the right to become a Member of Parliament (except for New Brunswick where this nght
was “delayed until 1934°) and in 1921, Agnes McPhail became the first woman elected to
the House of Commons (Dyck 234). Nevertheless, Canadian women would soon discover
that under the law, women were not considered “persons’ and therefore had not and could
not be appointed to the Senate. This issue was resolved in a court battle championed by
Emily Murphy, Nellie McClung, Henrietta Muir Edwards, Louise McKinney and Irene
Parlby — who challenged the judgment of the Supreme Court of Canada; and prevailed in
1929 when the Judicial Committee of the Privy Council declared women to be “qualified
persons” (Prentice et al. 323-324; Dyck 236). Cairine Wilson then became the first
woman appointed to the Canadian Senate in 1930; and today, the five women, who
fought for the right of Canadian women to be considered ‘persons,” are known as the

Famous Frve.

Thus, while the idea of *human rights’ at first glance may appear to be a relatively simple

concept, the political history of human rights consists of the stories of actual people

incrementalist approach as an method that relies on past experience and “small policy steps to predict the
consequences of similar steps extended into the future;” thus expecting partial attainment of the goals with
the expectation of repeating this process as conditions and aspirations change (79).



advocating for and/ or arguing against the rights of women and the rights of men.>’
“Human rights,” as such, are also about human beings protesting against domination and
their visions of emancipation from arbitrary, hierarchical social distinctions, which in
effect limit access to economic, social, and political power and resources. In sum, ‘human
rights,” till this point in time, have been about the stories of those who struggled to gain
nghts, recognition, and acceptance with the objective of overcoming underprivileged
social, political, and economic conditions for themselves and future generations. Thus,
while the contemporary idea of international ‘human rights’ at first glance may appear to
be a relatively simple ‘universal’ and ‘gender-neutral’ concept based on political
consensus and uncontested domestic ‘humnan rights’ instruments, this chapter
demonstrates the controversial politics of ‘human rights’ by exposing the clearly
gendered historical foundations and outcomes of the debate. The next chapter will
therefore examine the internationalization of these ideas, issues, and assumptions
surrounding ‘human rights’ and will set the stage for questions regarding the domestic
application of international ‘human rights’ law and the ‘mainstreaming’ of gender in both

the international and Canadian domestic contexts.

%7 For the purposes of this thesis, the historical origins of ‘human rights’ will be limited to a gender-based
discussion, although the struggle for ‘human rights’ extends beyond this organizing principle to matters of
‘race,’ ‘sexual orientation,’ and ability for example.



The introduction of a gender perspective to international law requires asking all the
fundamental question all over again: looking carefully at language, making connections,
not making assun!g)tions, and taking great care to see clearly what is said or written.
-Marilyn Waring’

IL POLITICAL HISTORY I: FROM THE MID-TO-LATE 20* CENTURY

(THE POLITICS & GENDER OF HUMAN RIGHTS LANGUAGE & PROMISES)
As noted in the previous chapter, the rights of Man were gradually established in a
succession of influential legal documents including the contemporary international
standard of human rights, the ‘Universal’ Declaration of ‘Human Rights’; while the
doctrine that underpinned justifications for the gender exclusive character of the rights of
Man, that is, the belief that “the proper relationship between men and women™ consists of
the former taking “precedence over the latter™’ seemingly gave way to an affirmation by
the United Nations (1945)%° of the “equal rights of men and women™; and a confirmation
of the “human rights’ of “all’ “without distinction” as to race, sex, language, or
religion. ™ This shift occurred as a result of a pattern of conceding ‘rights’ on a case-by-
case basis through the efforts of, by that time, numerous well-organized local, national,

and international women’s organizations (Fraser 875-881 ). Thus, while the contemporary

5 Marilyn Waring describes a world in which on the one hand, women are for all intents and purposes
excluded from international human rights guarantees; and on the other hand, a world in which men, not
only benefit from international human rights guarantees, but are recognized for their contributions to the
societies in which they live; and rewarded through parliamentary processes that are set up to ‘neutrally’
take their needs, wants, and desires into account. In this world, according to Waring, ‘truths masquerade as
lies’ and “lies masquerade as truths.’

* This quote specifically refers to a critique of the English language and 18® and 19% Century grammarians,
who ‘reasoned’ that the male gender is the most ‘comprehensive’ gender and that ‘men.’ according to
‘natural laws’ should take precedence over women (Cameron 83-90). This ‘reasoning’ also informs the
doctrine of the rights of Man, otherwise the pleadings of Olympe de Gouge and Mary Wollstonecraft would
have been incorporated into the historical legal documents that each had attempted to be a part of or
influence.

* 59 States signed the Charter of the United Nations on the 26® of June 1945 and it entered into force on
the 24™ of October 1945, see “Charter of the United Nations. Introductory Note.™ 20 February 2002
<http://www.un.org/Overview/Charter/intro html>.

*! The Charter of the United Nations is conveniently located on the Internet; for this reference, see
Preamble and Chapter I, Article 1.3. 20 February 2002

<http://www.un.org/Overview/Charter/contents. html>.
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idea of international ‘human rights’ at first glance, may appear to be based on the
principles of “universality,’ “gender-neutrality,” and ‘equality,” which emanates from the
hard-won recognition of the concept of “the equal rights of men and women™; the ideas,
issues, and assumptions that underpinned over five centuries of gender discord, tension,
and conflict remained; although somewhat altered by the persistence and successes of
women’s human rights advocates and the ensuing changes in social, economic, and

political attitudes regarding women.

This chapter will therefore examine the internationalization of the right of Woman and
the rights of Man debates; as well as how and why the outcomes of this historic political
dispute influenced the process and conceptualization of “universal’ international human
rights principles. A key element that has emerged in the context of this research is the
question of language and gender-based political and linguistic ideologies that confuse,
conceal, and maintain gender-based discrimination. The purpose of this chapter, therefore
is to demonstrate how and why the concepts of “universality,” “gender-neutrality,” and
‘equality’ actually refer to an international political consensus that fully recognizes and
accepts men’s human rights and partially acknowledges women’s human rights through a
critical commitment to the equal rights of women and men, a concept that has yet to be
substantively realized. This will be accomplished by first, outlining the outcomes of the
rights of Woman and the rights of Man debates; second by exploring the discussions
regarding the language of the ‘Universal’ Declaration of ‘Human Rights’; and finally by
re-examining the problematic outcomes and ongoing issues relating to the language and

interpretation of international *human rights’ standards.



A Note on the Gender-Based Interests of ‘Human Rights’

It must be stated from the outset however, that the concept of *human rights’ from this
point of view, is clearly contested, based on the idea, as described in the previous chapter,
that the rights of Man clearly did not include the rights of Woman from the outset, since
this was not the objective of this movement. In addition, the declarations of 18" century
grammarians, who asserted that the category woman could be subsumed in a ‘universal’
and “‘comprehensive’ male category, were not a consideration for the authors of the rights
of Man (women were not grammatically included in this conceptualization of ‘man’),
particularly when considering the work of Olympe de Gouge and Mary Wollstonecraft
(as discussed in the previous chapter). The *human’ in the language of international
human rights law, therefore, is gender-specific; it is a reflection of the legacy of the first
political victors in the struggle for human rights, the male gender. The rights of this group
are recognized, accepted and constitute the standards by which ‘human rights’ are
measured, understood, protected and promoted. This, in effect, over time has served the
interests of ‘men,” thus permitting ‘men’ to circumvent the fate of being labelled an
interest group (Cameron 89), since the interests of the male gender itself; men’s human
rights are again, established, accepted, and legitimated both grammatically through the
use of prescriptive "generic’ language and in the definition and interpretation
fundamental characteristics of domestic and international ‘human rights’ law. On the
other hand, this is not the case for the female gender and women’s human rights, which to
the contrary, is viewed through a “special case’ or “special interest’ lens; since women
cannot “pass themselves off” as generic human beings (Black and Coward 100-1 18) or as

‘universal’ subjects (Irigaray 119-123).



i)  ‘Drafting’ Dignity for All Human Beings: Why Gender Matters
The Charter of the United Nations
This being said, after two ‘world wars,’** in which millions of soldiers and civilians
perished, the elaboration of ‘human rights’ in the global context, according to some,
initiated another revolution in the history of the rights of Man and the rights of Woman by
“making compliance with human rights a legitimate concern of international law and
international relations” (Eide 121). In other words, the rights of Man, while established in
the constitutional documents of many Western countries were, in fact, limited by the
boundaries of the particular state; and therefore, after horrific cross-border violations of
these rights, the next level of recognition and acceptance of the rights of Man became
associated with the need for both national and international peace and security; and a
commitment by the entire human family to the “dignity of each human being,” as
acknowledged by the United Nations Charter. This promise in turn, on the one hand, lay
the foundation for an international legal framework for men’s human rights, which today
continues to be the sole recognized ‘general’ standard of international ‘human rights’
law; and on the other hand, sowed the seeds of an international gender consciousness

movement®® for women’s human rights (Morsink 116-129).

2 ‘World Wars’ is in quotation marks representing the paper’s acknowledgement of this assertion as
contested. When the term world is utilized, the implication is that each and every country is involved,
which was clearly not the case, despite the fact that the many major and middle world powers (at that time)
participated in these wars, see “World War [ and World War [1,” The Concise Columbia Encyclopedia,
CD-ROM (New York: Columbia UP, 1995).

% For a detailed analysis of the global women’s human rights movement, see Bunch Re-vision 486-498;
Fraser 884-906; Kaufinan and Lindquist 114; and Koenig Embracing.
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Lobbying to Confirm the Equal Rights of Women and Men

The Preamble of the United Nations Charter reaffirms a “faith in fundamental human
rights, in the dignity and worth of the human persons, in the equal rights of men and
women... [in order] to establish conditions under which justice and respect for the
obligations arising from treaties and other sources of international law can be
maintained.” This confirmation emerged as a result of the lobbying efforts of a network
of well-established international women’s organizations,* including the International
Council of Women; and several women delegates and advisors including Cora T.
Casselman (Canada), Jessie Street (Australia), Amalia Caballero de Castillo Ledon
(Mexico), and Isabel P. de Vidal (Uruguay). Eventuaily, Minerva Bernardino (Dominican
Republic), Bertha Lutz (Brazil), Wu Yi-Fang (China), Virginia Gildersleeve (United
States) and 154 male delegates would become signatories to the United Nations Charter
as representatives of their respective governments (Pietila). The women involved in the
process which led to the establishment of the Charter of the United Nations demanded
that the Preamble of the UN Charter not only reaffirm the faith in fundamental human
rights and the dignity and worth of the human person, but also include a long sought after
affirmation of the equal rights of men and women; recall the efforts of Christine de Pizan,
Olympe de Gouge and Mary Wollstonecraft. This affirmation would become the first step

in what Minerva Bernardino the delegate from the Dominican Republic would later deem

“ By 1945, the women's suffrage movement for example, “had been successful in thirty-one countries”
around the world and several organizations, including the International Council of Women (1888), “had
gained extensive experience in lobbying government officials” internationally, nationally with their

national councils, and focally with their local councils, see Fraser 857. In Canada, the National Council of
Women of Canada and several local councils including the Montreal Council of Women are affiliates of the
International Council of Women. As noted previously, a pattern of attaining rights on a case-by-case,
country-by-country basis had emerged with regard to the rights of Woman, that is, women's human rights.
According to Fraser, these accomplishments were possible, since “a critical mass of women had been
educated, were employed outside of the home, and had obtained enough legal and social freedom to
participate in public life, even at the international level” (857).
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a conscious “revolution” on the part of women who fought for the inclusion of this idea

(Pietila).

As a result, of this stipulation, member states acquired the power to propose resolutions
to protect and promote women’s human rights (Pietila; Morsink 116-117). For example,
at the inaugural session of the General Assembly, Denmark successfully sought the
adoption of a resolution that asked member states to adopt “measures necessary to fulfill
the purposes and aims of the Charter by granting women the same political rights as
men” (Morsink 117). In addition, during this first session of the United Nations, Eleanor
Roosevelt, the Chair of the United Nations Commission on Human Rights presented what
would become the “first formal articulation of women’s voices™ at the United Nations in
the form of a document entitied “An Open Letter to the Women of the World.™ This
letter was initiated by Ms. M. Lefaucheaux of France and was co-written by a group of
seventeen female delegates and advisors, who called upon women around the world to
participate in “international politics and cooperation.”®® The Charter of the United
Nations, therefore, as noted by John P. Humphrey, “gave [women] slim, formal
recognition, but the human rights provisions gave women constitutional-legal leverage to
renew their quest for improvement of their status, achieve full citizenship with men, and
enter the world’s political stage” (qtd. in Galey 44). On the whole, the Charter’s

affirmation of the equal rights of women and men, first, formally established the link

¢ This letter is conveniently located on the Internet see, Mrs. Eleanor Roosevelt et al., “An Open Letter to
the Women of the World,” 12 Feb. 1946. 12 June 2002

<http://www _unsystem.org/ngls/documents/publications.en/develop. dossier/dd. 06/a1 lannex 1 .htm>.

% In terms of the reception of the letter by the General Assembly, it was not formally discussed or adopted;
however, the President at that time stated that the issue of women's participation in the intemnational forum
would be “taken into serious consideration,” see United Nations Advancement of Women 93-98.
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between women’s and men’s rights and *human rights’; second, legitimized the need for
recognition of the rights of women as well as the rights of ‘men’; third, created an
international legal basis for the implementation of women’s and men’s human nights; and
finally, provided a high profile international forum for the pursuit of women and men’s

human nights (Fraser 886; Pietila).

The Preamble of the ‘Universal’ Declaration

Despite this milestone, the challenge in the new arena of international politics had just
begun. This was particularly evident between 1946 and 1948 during the drafting process
of the “Universal’ Declaration of ‘Human Rights,” which according to Minerva
Bernardino, could have been the “Universal Declaration of the Rights of Men,” if it had
not been for the hard work of women’s human rights activists, who where instrumental in
making sure that the great efforts that went into the phrase, the “equal nghts of men and
women” in the United Nations Charter, would be integrated and become meaningful in
the process of drafting and re-drafting a universal declaration of human rights.*’ This task
was the first order of business for the CSW and delegates such as Minerva Bernardino,
who successfully argued that the phrase “equal rights of men and women™ be reaffirmed
in the Preamble of what would become the *Universal’ Declaration of ‘Human Rights’;
instead of phrases such as “the equal rights of “everyone,” which Bernardino argued, “in
certain countries. .. did not necessarily mean ‘every’ individual, regardless of sex”

(Pietila). Hence, the idea that ‘everyone’ or ‘persons’ for that matter, did not necessarily

%7 At the time of the interview with INSTRAW, Ms. Bernardino was 85 years old and stated that she
believed that the women, who participated in the process of drafting the Declaration, understood that their
fight to be included launched a revolution that has yet to end, see the United Nations, “INSTRAW: News,”
1992, qtd. in Pietila.
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include women, but necessarily included ‘men’ is reminiscent of 18® century during the
rights of Woman and rights of Man debates. Recall, as noted in the previous chapter, the
status of women being equal to the status of men was at issue, while the status of men, in
terms of being equal to or “superior’ to women was not. Although a somewhat obvious
point for some, this again, for the purposes of this thesis bears repeating, since stating the
obvious, which in this case, is that the codification of the rights of Man was not a
question, although the rights of Woman or by this time, the inclusion of women in the
language and content of what would become the so-called ‘Bible’ or contemporary
‘philosophical manifesto’ of *human rights’ was and as this thesis will demonstrate, still

1s.

The Politics of ‘Universality’ in the Declaration: History Matters

Thus, as member states from around the world proceeded with the drafting process,
which would eventually lead to the adoption the “Universal’ Declaration of Human
Rights (Morsink 117); concern regarding the use of the rights of Man doctrine and
specific references to “men’ only, as the basis for a universal commitment to human
rights emerged, just as it did over one hundred and fifty years prior, in the debates on the
rights of Man and the rights of Woman. Recall, the historical and philosophical
foundations of the ‘Universal’ Declaration of ‘Human Rights’ can be traced to
‘recognized and accepted’ rights of Man (men’s rights) ‘milestones’ including the French
Declaration of the Rights of Man and Citizen (Buergenthal 3-30). Bodil Begtrup
(Denmark), the first Chair of the Commission on the Status of Women, remarked in a

debate in the General Assembly of the United Nations, “that the Declaration of the Rights
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of Man and of Citizen... which had so solemnly laid down... fundamental freedoms, made
no mention of the rights of women and did not even imply them. The world [Begtrup
said] had evolved since then” (Morsink 118). The question at that time was, to what

degree had the world evolved regarding the rights of Woman (women’s human rights).

With this question, one of the first responses came from John P. Humphrey, the
Canadian, who wrote the first draft of the United Nations Universal Declaration of
Human Rights (Johnson 24-25; Canada DFAIT 7). This draft was a four hundred-page
document that meticulously reflected the influences of its rights of Man predecessors. As
noted previously, to begin with, the Humphrey draft omitted a re-affirmation of the
“equal rights of men and women” from the Charter of the United Nations, which became
only the first of many points of contention related to gender, since the document
contained several male gender specific terms including references to the “rights of man”
and “brotherhood” as well as pronouns such as “he,” “his,” and “himself.” Noticeably
absent, therefore, were similar references to the female gender. At that point in time, with
the awareness that the drafting process could become a paragraph-by-paragraph
confrontation to “prevent sexist references” (male gender recognition only), Begtrup had
suggested that a phrase or note stating “when a word indicating the masculine sex is
used. .. the provision is to be considered as applying without discrimination to women”;
be added to the Declaration’s Preamble (Pietila). This idea was not voted upon or
discussed any further (Morsink 117-118). From this lack of interest in clarifying or
openly prescribing the generic use of masculine references, it is clear that ‘men’ refers to

the male gender and that any other references to the male gender are in actual fact
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specific references that should not be confused with ‘grammatical facts’ or ‘grammatical
accidents’ that derive from 18" and 19* century grammarians such as Goold Brown, who
believed that the male gender was the most ‘comprehensive’ gender (Schweikart 1-9).
Recall that over 150 years prior to the drafting of the ‘Universal’ Declaration of ‘Human
Rights,” both Emmanuel Siéyes’ French Declaration of the Rights of Man and Citizen
and the Thomas Paine’s Rights of Man when confronted with Olympe de Gouge’s
Declaration of the Rights of Woman and Female Citizen and Mary Wollstonecraft’s A
Vindication of the Rights of Women demonstrated clearly that the rights of Man referred
literally to men’s rights and plainly did not include the rights of Woman, which could
have been the case if the rules of early grammarians had been applied methodically and
resolutely regardless of the social, political, or economic context. Hence, the idea that the
historically and politically exclusive male gender category could possibly include the
female gender; time and again, reveals how invalid such an assumption or proposition is

in actuality.

The Politics of Gender in the ‘Universal’ Declaration: Language Matters in Article I
Hence, the Commission on the Status of Women (CSW)®® and female the delegates on
the drafting committee were concerned that women would not be included in
interpretations of this expanded and updated version of the rights of Man (Fraser 888;

Morsink 118); and given the history of the struggles for the rights of Woman within the

* According to Arvonne Fraser, the Commission on the Status of Women was established in 1946 at the
suggestion of Minerva Bernardino, the delegate to the United Nations from the Dominican Republic (887).
Fraser asserts that reports that credit Eleanor Roosevelt with initiating the CSW are historically inaccurate,
since Roosevelt believed that the Commission on Human Rights could effectively address women's issues.
[n any case, the purpose of the CWS is “to elevate the equal rights and human rights status of women,
urrespective of nationality, race, language, or religion, in order to achieve equality with men in all fields of
human enterprise and to eliminate all discrimination against women in statutory law, legal maxims or rules,
or in interpretations of customary law,” see Galey, qtd. in Fraser 888.
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context of the struggles for the rights of Man, this was indeed a legitimate concern. Thus,
for the CSW and the delegates interested in ensuring the inclusivity of the ‘Universal’
Declaration of ‘Human Rights,’ the idea shifted from a note or phrase suggesting that
references to the masculine sex apply to women as well; to the realization that each and
every reference to the male gender represented a parallel struggle to specifically, in
whatever way possible, include women (Pietila). This is clear from the First Session of
discussion regarding the initial draft of the Declaration. Vladimir M. Koretsky, the
delegate from the USSR identified Article I as problematic since it started with the
phrase “all men,” which according to the Soviet delegation again reflected the
“backwardness” of Western countries and further implied a re-assertion of “an
historical... mastery of men over women” (Morsink 117-118). Koretsky stated that he
“hoped that the phrase would be modified to make it clear that all human beings were
included” (Morsink 118). This position however was not shared by all delegates
including Eleanor Roosevelt, who stated, “it had become customary to say ‘mankind’ and
mean both men and women without differentiation” (Morsink 118). The difficulty with
this position, as noted above, is that it cannot be sustained when for instance, Bodil
Begtrup asked for an explicit phrase that stated more or less exactly what Roosevelt
assumed to be true. Nevertheless, Begtrup’s demand and Roosevelt’s assumption
represented an idea that the majority of the drafters (member States and their respective
delegations) chose not to clearly express, but nevertheless accepted that some members
might assume that ‘men’ and ‘mankind’ could be interpreted to include women and

womankind. In this regard, it was not necessary to state that ‘men’ referred only to the



male gender, since this proposition is abundantly clear, while the inclusion of women in

this idea is at best, ambiguous.

‘All Human Beings’: The Compromise Phrase?

[n addition to the issue of whether or not ‘men’ and ‘mankind’ included women and
womankind; Begtrup and the female delegates were conscious of the fact that the
recognition of ‘sex equality’ at that point in time was relatively recent. As a result,
Begtrup argued that the notion of ‘sex equality’ should be explicitly emphasized in
“certain articles” and later suggested that the term “human beings” be used instead of
“men” (Fraser 888). In this regard, Hilkka Pietila in Engendering the Global Agenda: The
Story of Women and the United Nations (2002) states that it was during the drafting of the
Declaration that “women” recognized that the English word “man” (and arguably, the
French word “homme™) only means ‘men.” The reasoning for this conclusion, according
to Pietila, derives from the argument/fact that the word “man” represents a gender, and
does not refer to a species; and “therefore excludes women.” More than this, the rejection
of Begtrup’s suggestion to clarify the masculine terminology as inclusive of women
coupled with the rights of Man origins and influences of the Declaration certainly could
have left no doubt in the minds of the participants, who could not assume that women
were included in these references. With this knowledge and given the strength of the
rights of Man doctrine (men’s rights) at that point in time, the solution to the issue of
Article 1, which in several draft versions began with the statement “all men are born free
and equal in dignity and nights...” was the addition of a footnote. The footnote would

function as a clear indication that the word “men” refers to all human beings, including
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women (Fraser 888; Morsink 119). The idea of this footnote again tested the supposed
customary interpretation of ‘mankind’ and ‘men’ as referring to both men and women
without differentiation, which as noted previously was contradicted whenever put to the
test. Nevertheless, this footnote, in the end was not necessary, since it was agreed that
Article | would state: “all human beings are bom free and equal in dignity” (Fraser 888).
According to Johannes Morsink however, the Commission on Human Rights, in the
Third Session had agreed to the phrase “all people, men and women,” although the
Secretariat’s draft used the phrase “all human beings,” as suggested by Ronald Lebeau,
the Belgian delegate (119). This ‘error’ nonetheless was never discussed again and
Article 1 of the ‘Universal’ Declaration of ‘Human Rights’ contains the “compromise”

phrase “all human beings” (Morsink 119).

Seeking Gender ‘Equality’: Finding Unresolved Gender Conflicts

Thus, while the Charter of the United Nations on one level established the de Gouge /
Wollstonecraft demands for the recognition of the equal ri ghts of women and men, the
issue of gender and human rights remained highly contentious. Nevertheless, just as the
French Declaration of the Rights of Man and Citizen, which no less inspired the
‘Universal’ Declaration of ‘Human Rights,” excluded women, the members of the CSW
recognized, just as de Gouge and Wollstonecraft before them, that the rights of Man, for
all intents and purposes, solely recognized and accepted the idea of men’s rights. The
circumstances however, differed from de Gouge’s and Wollstonecraft’s in that the
Charter of the United Nations had recognized, the ‘equal’ rights of women and men,
whereas, in the case of de Gouge and Wollstonecraft, this was an objective, not a recently

proclaimed international acknowledgement.
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Comparing Actions, Comparing Results: De Gouge and Wollstonecrafi, Begtrup,
Bernardino, Metha and the Women’s Human Rights Drafiers

Be that as it may, de Gouge, Wollstonecraft, and those working on the draft of the UDHR
were confronted by common yet unspoken dilemmas. First, the dilemma of attempting to
participate or participating in process initiated by a specific group with identifiable
objectives; second, the matter of questioning language and logic, which limits the
potential field of beneficiaries to one specific gender, the male gender; and finally, the
probiem of introducing considerations that seemingly interfered with or complicated the
primary objective. In other words, the French Declaration of the Rights of Man and
Citizen set the standard for the rights of Man and the ‘Universal’ Declaration of ‘Human
Rights’ is firmly rooted in its discourse. This discourse began in the 18® century and as
discussed in the first chapter, firmly establishes ‘men’s’ rights. There is no question as to
whether or not women’s rights were included in the rights of Man. De Gouge was put to
death®® and Wollstonecraft was publicly ridiculed for attempting to expand the rights of
Man to include the rights of Woman. Nevertheless, while the ‘Universal” Declaration of
‘Human Rights’ is powerfully connected to its esteemed predecessor, the Commission on
the Status of Women (represented by Bodil Begtrup) and a group of women’s human
rights activists including Minerva Bernardino and Hansa Metha directly participated in
the drafting process, unlike de Gouge and Wollstonecraft. However, when these delegates
objected to the male gender-exclusive language of the working document and were only

partially successful, a strong and unmistakable message was conveyed; which was, that

* In addition, the “guaranteed™ right to citizenship for active participation in the battle for liberation [read,
men’s liberation] during the French Revolution did not apply to women; in fact, citizenship in France from
1789 to 1944 was limited to “men’ oaly, see Jone Johnson Lewis, “Olympe de Gouges and the Rights of
Woman,” About.com: Women’s History, 2001. 12 Feb. 2002
<http://womenshistory.about.com/library/weekly/22071099 htm>.




the “Universal’ Declaration of ‘Human Rights’ was primarily about setting an
international “‘commen standard of achievement for all peoples and all nations”
(Robinson 253) and that “common standard of achievement” was the recognition and

acceptance of the rights of Man, (men’s rights) first and foremost.

Finally, given that both the French Declaration of the Rights of Man and Citizen and the
“Universal” Declaration of ‘Human Rights’ sought to achieve respect for the idea of the
rights of Man; in the first, case on a national level and in the second case, at the
international level; the demands of women’s rights activists were either completely
ignored, as in the first case or only partially considered, as in the latter case. In other
words, the results of attempts to resolve male gender-exclusive objectives (men’s rights)
and male gender-specific language (exclusive references to the male subject), while
differing somewhat, nevertheless were similar in that the rights of Woman and later,
women’s human rights, were not a part of the primary objective of the proposal; that was,
to achieve respect for the idea of the rights of Man, men’s rights; and therefore, were
little more than an aggravation that needed to be disposed of and disregarded in the first
case, and in the latter case, an intricacy that the drafters and eventual signatories of the
‘Universal’” Declaration of ‘Human Rights’ were not prepared to engage in beyond the
use of “everyone” and an insubstantial commitment ‘equality’ in the notion of “non-

discrimination” in Article 2 (Johnson 61).

Nevertheless, after a century and a half of organizing, protesting, demanding, and
achieving the rights of Woman on a case-by-case and nght-by-right basis and with the

positive establishment of the rights of Man in a number of Western constitutional
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documents; the Universal Declaration of Human Rights, in contrast to the French
Declaration of the Rights of Man and Citizen, yielded somewhat to the demands of the
United Nations Commission on the Status of Women and Mrs. Mehta of India, who
identified references such as “all men” and “brothers™ as being “out of date™ (in 1947)
and readily interpreted as excluding women (Fraser 888). As a result, the ‘ungendered’
term “everyone’ as noted previously, was used in the final text, which served to provide
an appearance of universality. However, terms such as “mankind,” “man,”
“brotherhood,” and the pronouns “his,” “him,” “himself,” and “he” remained and appear
often enough to unequivocally affirm, the rights of Man, while the rights of Woman, on
the other hand are prescribed, or negatively ‘unpacked’ (Morsink 115) in the non-
discrimination’® and “without distinction’”" approaches.”” As noted in the previous
chapter, the quest for the rights of Man was a political power struggle for the rights of
men to be equal to other men, while the pursuit of the rights of Woman became a
continual querelle de femmes, as the drafting of the ‘Universal’ Declaration of ‘Human

Rights’ ciearly reveals.

™ The concept of nondiscrimination refers to a “practice or policy of refraining from” treatment or
consideration based bias instead of merit, see “nondiscrimination,” The American Heritage Dictionary of
the English Language: Third Edition, CD-ROM (New York: Houghton Mifflin Company, 1992).

™ The concept of without distinction describes a process of treating human beings identically, or
interchangeably regardless of social condition, sex, ‘race,’ class, etc, see “without distinction,” The
Original Roget’s Thesaurus of English Words and Phrases, CD-ROM (London: Longman Group UK,
1994).

7 Article 2 of the UDHR discusses the categories from which discrimination based on a persons “race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth [and/] or
other status™ can, does, and will occur, see Comité de América Latina y el Caribe para la Defensa de los
Derechos de la Mujer (CLADEM), “Background on the Declaration of Human Rights from a Gender

Perspective,” The People’s Decade of Human Rights Education, 1998. 10 Feb. 2002
<http://www.pdhre.org/involved/cladinfo html>.
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Thus, given the circumstances at that point in time, the question shifted to the idea that
discnmination could be measured; and, assuming that it could be measured, the question
becomes what was the standard or rather who, was the standard? To answer these
questions, can be either a difficult task or one that is quite simple. The simple answer
therefore is that the standard is an acknowledged measure of comparison and the only
acknowledged standard of comparison is the rights of Man, as outlined in the French
Declaration of the Rights of Man and Citizen, the American Declaration of
Independence, and the Magna Carta, for example. Therefore, quite simply, the
‘Universal’ Declaration of ‘Human Rights’, despite its affirmation of the equal rights of
women and men, and the debates and concessions that derived from the efforts of those
seeking to ensure that this affirmation became meaningful in the context of international
human nghts law, is literally, as M. Glen Johnson wrote on the occasion of the fiftieth
anniversary of the Declaration, “A Magna Carta for Mankind;” this as opposed to
Womankind or Humankind for that matter. The difficult answer on the other hand,
requires a belief in the legitimacy of linguistic ideologies that are founded upon the
superiority of ‘men’ and the inferiority of women on the one hand, and if this seems
distasteful and out of date, the belief in demonstrably false assumptions about the
inclusiveness of the rights of Man (as noted above when contrasting the Roosevelt

assumption and Begtrup proposition).

ii) Establishing Dignity for Al Human Beings: Why Ideas Matter
The Internationalization of the Rights of Man
Neve