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2
and the concurrent recognition of identity groups in Canada.
Perhaps nationalism and liberal democratic ideals are
antithetical. We are left with a variety of contradictory
and competing forces within our community and this is
partially as a result of classical liberalism. It is
critical at this point to recognize that so far, few
Canadians are prepared to make room within this nation for
those people or groups articulating a different wvoice. It is
also relevant to point out that new Canadians must also
reflect upon these same considerations, albeit from a
different perspective. This will be examined at a later
stage in this work.

We are leaning, more and more, towards an exclusionary
approach in our individual and group behaviour and the
consequence is a focus on unique identities and not on a
collective Canadian identity. The globalization of our
community has thrown our population into a social, economic
and political quagmire. This is one of the moving forces
behind people seeking "shelter" in their smaller
communities. Fast-paced changes, which are basically out of
people's control, lead to walls being erected and fiercely
defended. We are ultimately confronted with the limitations
of our political and social system. Eventually, we will be
forced to determine whether we can build on a foundation of
commonality.

The task of our governments would appear to be a
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I am constantly being challenged to define Canadian
heritage and identity. Implicit in this question, is the
suggestion that Canada has no identity. Canadian identity
means different things to different people. It may reflect
our rugged and vast landscape, our bitter and long winters,
our internationally peaceful role, our desire to be an
accommodating nation, our national sport, hockey. and/ur our
social welfare system.

What stands out specifically, are our historic Canadian
institutions, which are critical to our well-being, but
largely ignored by our politicians. What is more, we are
living in a particularly "neo-conservative" era in which the
direction of every party, from Liberal to Reform, appears to
be devoted to tearing down these institutions, in a number
of cases, by privatizing them. Our institutions have played
a fundamental role in shaping the identity and character of
Canada, for example, the Canadian Broadcasting Corporation,
the National Film Board, and our parliamentary system.

William Thorsell, Editor-in-Chief of The Globe and Mail

makes the following observation:

Our quality as a nation is tied to the quality of our
indigenous media, and that quality is tied to public
broadcasting. In Canada, private broadcasters will
never provide the forums or support the diverse
intellects that so enrich the lives of Canadians who
listen to the CBC. Only the CBC itself can keep it that
way.’

’William Thorsell, "CBC's commitment to the life of the mind

helps make us Canadian." The Globe and Mail, 16 March 1996, p.

D6.
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Chapter 1 - Autopsy of a Crisis:
A historical overview of nationalisr and identity

A "moral crisis of democracy"

Regional, ethnic and cultural problems which have
arisen in Canada can be set against a backdrop of a more
fundamental problem which Charles Maier, Krupp Foundation
Professor of European Studies at Harvard University, calls a
moral crisis of democracy. In his essay, Maier attempts to
determine the source of what appears to be a universal
citizens' malaise and he cites illustrative examples of this
discontent with unfulfilled national pledges such as Meech
Lake, Maastricht, the Worth American Free Trade Agreement
and the European Economic Community, none of which have, to
date, realized their initial visions.

Maier makes some telling observations on the apparent
erosion of societies:

Citizens become uneasy at the noticeable presence of

the foreign-born, worry about the burdens on welfare

aad the pool of jobs, and view imported mores,
languages and religious manifestations as a threat to
national identity. Casual resort to deadly force seems
to have become more acceptable...everyday life seems to
confirm a general erosion of civility...?

Maier claims that this discontent is unlike any

malaise we have seen before. This malaise cannot be

interpreted as purely economic since traditional economic

‘Charles S Maier, "The moral crisis of democracy," Foreign
Affairs, Vol. 73, No.4, 1994, p. 49.
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Gellner, like so many other political thinkers,
postulated that nationalism rose out of the chaos of
dislocation caused by modern industrial society. In
addition, new, highly centralized and standardized
institutions of indoctrination were developed, some of them
agencies of the state, others of the mass market in general.
He suggested that industrialization destroyed traditional,
often intimate rural communities and drove millions of
people from their homes and into factories and urban slums.
They were left with no community and no sense of identity.

Industrialization also imposed a new set of rules on
citizens. For example, rigid working hours, pro ~tion
rates, quality controls and transportation schedules, all of
which were daunting to traditional cultures. Simultaneously,
the state implemented programs ¢f standardization and
hierarchical education for everyone within its reach. The
focus of education became training people for the job market
instead of educating them to be "civilized human beings"
through classical schooling, which included the study of
philosophy, art, language and history.'® Mass communication
emerged with the goal of illuminating this new style of
modern life and it also undertook to create an illusion of a
vast, new citizenry.

Gellner theorizes that there were three intertwined

agents of change. First, the uneven spread of industrialism

“Ibid., 37.
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and the institutions set up and maintained by the
majority. Whereas protests were traditionally launched
against dynastic or imperial tyrannies, the targets today
are established democratic states who are accused of
perverting democratic ideals. This, Smith suggests, does not
fit into the Left-Right spectrum of mass society theory to
which Ernest Gellner adheres.

Smith claims that the goals of today's ethnic
nationalists or identity groups, are autonomy, group
cohesion and group identity. Furthermore, these groups have
three organizational advantages which have been developed as
a result of liberal democracy. Central governments are
economically more prosperous than they used to be and this,
minority groups would point out, has been made possible by
sacrificing the smaller, and poorer regions.'’

Secondly, there is an anti- over-centralization
movement. "The modern state has become too rationalised,
(and) too bureaucratic, to meet man's social and political

needs."'®

This is apparent not only in Canada, but in the
United States and many countries in Europe as well.
Finally, there exists a cultural "counter-attack" on

perceived assimilation, which has been turned against

governments who have set out to achieve this goal. National

*Ibid.
"Ibid., 154.

*Ibid., 155.
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Similarly to Gellner and Smith, Taylor holds the view
that identity was historically defined by the church and the
institutions which comprised Canada. In fact, citizens
relied guilelessly upon the state to define their identity.
In Canada, for example, we have had a traditional allegiance
to British roots. This is manifested in cur institutions,
such as a parliamentary government, which were modelled
after the British tradition. Until 1982, we also recognized
the British monarchy as having a position in the Canadian
landscape. In other words, British tradition has strongly
influenced what we might call our "anglo saxon" identity.
Undeniably, this holds no allure for many contemporary
immigrants. In fact, respect or a commitmeni: to adhere to
these Canadian adoptive traditions is regqularly labe=lled as
"colonial," and has become politically incorrect in the eyes
of those who do not support them. "The surest way to make a
Canadian flinch nervously is to refer wistfully to the
British colonial heritage of Canada. In the age of
multiculturalism, it has somehow become offensive to mention
such things."?

Tavlor suggests that there are different "strands of
allegiances" which are held by Canadians of non-British
origin. This is as a result of "Canada's exceptional status

as a haven where a certain freedom, dignity, and economic

*Kirk Makin, "How Canadians' roots became ethnic walls,"
The Globe and Mail, 27 June 1994, p. A4.
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complex in the contemporary context.

Taylor also laments over what he suggests has
influenced Canadian politics over the last century: "the
great historical misunderstanding." French and English
Canadians have been unable to put themselves in the shoes of
the other in terms of their divergent experiences and yet
the expectation is that each side will understand the other.
This not only continues to be a capricious expectation, but
one that has become even more complicated as a result of our
expanded cultural community. "Each side (or, every side)
would require the other to be something it is not in order
to fif the formula within which it can itself be
comfortable."’®

Guy Laforest, Political Science Professor at Université
Laval, concurs with Taylor regarding the difficulty of
finding resolutions within such a diverse environment.

The crisis shaking our country is not made any simpler

by the multiform face of the aspiration to equality -

an aspiration of individuals as citizens of one and the
same political system; of language groups; and of
groups representing people of diverse cultural
backgrounds, societies, nations, and peoples. In short,
everybody aspires to equality and nobody wants to be

pushed aside or subjected to any form of
discrimination.™

In Multiculturalism: Examining the Politics of
Recognition, Taylor draws our attention to a powerful

paradox. It exists between the politics of universalism and

*Ibid., 102.

3Guy Laforest in Introduction to Ibid., x.
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nemeses closer together.
...what is picked out as of worth here (in terms of
universal dignity)is universal human potential, a
capacity that all humans share. This potential, rather
than anything a person may have made of it, is what
ensures that each person deserves respect...In the case
of the politics of difference, we might also say that a
universal potential is at its basis, namely, the
potential for forming and defining one's own identity,
as an individual, and also as a culture. This
potentiality must be respected equally in everyone.®
Taylor's communitarian approach is hopeful but complex.
While it may hold appeal for intellectuals or educated
elites, how would we go about implementing policies which
reflect the politics of dignity, or the politics of
difference? It would not be an easy task, nonetheless, it
provides us with an encouraging means of looking at

diversity in Canada.

The decline of Canadian nationalism

A new interpretation of contemporary nationalism may be
required since many of the previous definitions appear
inadequate in terms of capturing the incentive of group
behaviours in a number of countries.

As previously mentioned, nationalism comes in many
forms including territorial nationalism, ethnic nationalism
and pan or superstate natiocnalism. Canada, in fact, can be
categorized to some extent, under all of these three models

of nationalism. Territorial nationalism applies to a lesser

*Traylor, Multiculturalism, Ibid., 41-42.













37
group awareness and demands over the last decade.

The increasing prominence of ethnic loyalties is a

development for which neither statesmen nor social

scientists were adequately prepared...the study of
ethnic conflict has often been a grudging concession to
something distasteful, largely because, especially in
the West, ethnic affiliations have been in
disrepute..."

Discussions of ethnonationalism and identity politics
appear to focus on a central theme in the Canadian cecntext:
Canada's current constitutional, political and social arena
does not lend itself to dealing with ethnonationalism in an
equitable manner. University of Alberta anthropologist
Michael Asch, discusses what may be considered the crux of
the liberal-democratic perspective. While he is considering
the issue in terms of Native claims for self-government, it
applies equally to identity groups.

Canadians are at a pivotal moment in our constitutional

history...now is the time when we must begin to act on

resolving the crisis of community that besets us...the
crisis of community is itself a crisis in our
constitutional approach to resolving one major dilemma
of the modern nation-state: the relationship between
the collective political rights of minority
collectivities with political rights based on the
principle of majority rule."

Asch denounces the North American principle of

universalism, in other words, recognition solely of the

individual and not ethnonationalist groups, and insists that

‘‘Daniel Patrick Moynihan, Pandaemonium: Ethnicity in
International Politics (New York: Oxford University Press, 1993),
p.157.

?“Michael Asch, "Aboriginality Self-Government and Canadian
Constitutional Identity: Building Reconciliation," Ethnicity and
Aboriginality (Toronto: University of Toronto Press, 1993), p.29.
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moral crisis of democracy tend to be protracted and
contagious. They will only be reversed by a commitment
beyond borders and across frontiers.*!

‘“Maier, "Moral crisis," Ibid., 64.
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Third World immigrants, to the passage of employment equity
laws and programs."*®

Over the passage of time, the Canadian government
decided that this policy was insufficient in dealing with
diversity and that Canada required a policy that was more
ambitious in terms of meeting the needs of an increasingly
pluralistic society.

In July 1988 Canada became the first country in the
world to pass a multiculturalism law: the Multiculturalism
Act. "The Multiculturalism Act sought to assist with
cultural and language »reservation, to reduce
discrimination, to enhance intercultural awareness and
understanding, and to promote culturally sensitive
institutional change at federal levels.""

Furthermore, a clearer framework for implementatio.s of
the Policy was developed, as well as a system of
Parliamentary accountability, in terms of the successes and
failures of the Act. Unfortunately, it is exceedingly
difficult to gauge the success or failure of the
Multiculturalism Act.

Canada's multiculturalism policy purports to represent
everything that is thought to be quintessentially

"Canadian". It is the culmination of a dream, perhaps, even

an illusion, as a number of authors have suggested, in which

‘*Ibid., 68.

‘Ibid., 75.
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values. Do Canadians want a set of policies that will be
all-encompassing for its citizens or will we reject a
Canadian community and settle into separate and potentially
hostile groups vying for the strongest positions politically
and socially? The latter choice does not seem to be an ideal
prograssion for a democratic society. Michael Ignatieff,
author of Blood and Belonging, suggests that Canadians must
choose how to proceed.
We can continue in our pursuit of civic nationalism
where everyone can feel that they belong, or we will
support ethnic nationalism where we will only accept
leadershaip from our own. The narcissism of small
differences can be inflated to monstrous proportions
and the result is an exponential growth in the
relationship between nationalism and violence. This

violence is in the name of the motherland arnd it is
tearing the new world apart.®

|

i

| This chapter will discuss the concept of multi-

‘ culturalism in Canada and examine why it has become a
dominant part of our current political discourse. I will
review the official policy of multiculturalism in Canada;
its gocls, its implementation and the disparity between the
Policy itself and the reality of multiculturalism. I will
also synopsize the arguments of three Canadian authors in
the hope of clarifying the morass of multiculturalism in
Canada.

Finally, where would we be without the Policy of

Multiculturalism? Unlike the Canadian Charter of Rights and

*'Michael Ignatieff, CBC 940am "Morningside," 18 August,
1994.
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accountability was implemented in the form of the creation
of a Minister of Multiculturalism and Citizenship (1990).
The initiatives of this Act and Multiculturalism Canada were
threefold:
1) Canadian Society .couraging understanding and
appreciation by all Canadians of the cultural diversity that
comprises our society.
Promoting changes in Canadian institutions (law enforcement,
health, legal, educational, government, among others) so
that they respond to the needs of all Canadians.
2) Cultural Heritage Strengthening cultural retention to
ensure that Canada's cultural life is rich and vibrant with
the contribution of all Canadians and that Canada's
distinctive identity (my emphasis) and its cultural
institutions reflect fairly the heritage of all Canadians.
3) Integration Assisting immigrants and members of racial
and ethnocultural communities to establish themselves as
full participants (my emphasis) in Canadian life.™”

Terms like "distinctive identity"” and "full
participants" are illustrative of the ambiguities that
surround multiculturalism in Canada. What is our distinctive
identity? Does it involve the institutions that form the
basis of our society, such as the Houses of Parliament, the
Senate, Canada Post, the National Film Board, the Canadian
Broadcasting Corporation and others? Perhaps it includes
symbols such as our flag, our bilingual national anthem, our
vast countryside and the knowledge that we are a peaceful,

diplomatic and "caring" society. In other words, the

alternative begs the fundamental question, "what constitutes

SMulticulturalism Canada, Report of the Secretary of State-
-undated, from Fleras & Elliott, Ibid., 76.
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exponentially over the last decade, and are often considered
to be dichotomous concepts. Perhaps this peculiar grouping
has in some way fuelled the emergence of identity politics
in Canada. Within this federal department "attention is
focused on a) what it means to be a Canadian citizen, b) the
rights, duties, and obligations of citizenship in a
multicultural society, and c) the necessity to highlight
ethnocultural differences and human rights as essential
ingredients of Canadian citizenship."*’

Undoubtedly, the approach to multiculturalism has
steadily evolved from a modest attempt to reach out in some
way to minorities to a broader inclusion of all Canadians in
the process. The policy encourages Canadians to make a
commitment to embrace a multicultural philosophy.

Two other initiatives are noteworthy in terms of the
government's attempt to expand the parameters of
multiculturalism and citizenship. On October 19, 1990 the
Canadian Heritage Languages Institution was developed with
the goal of "facilitating throughout Canada the acquisition,
retention, and use of heritage language."®® This also led
to a great deal of debate in terms of what defines a
"heritage language." In 1993, for example, the "Dutch
Language Program" was awarded a grant by Multiculturalism

Canada for $15,000. This money was for a "seminar involving

*’Fleras & Elliott, Multiculturalism in Canada, Ibid., 79.

*1bid.
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position on multiculturalism. Bissoondath argues forcibly
that multicultural policy in Canada "encourages people to
hide behind ethnic walls."®® Similarly to Sonja Sinclair's
position, Bissoondath suggests that multiculturalism should
not be used to pay for the promotion of different cultures,
languages and festivals. This is a common criticism held by
many Canadians. "...If a community feels its children ought
to learn their language, that is fine and wonderful — get
together and learn in a church basement, but it is not the
role of government policy."*’
The perceived 'right' to multiculturalism can approach
the status of religion. It confuses new and old
Canadians alike about what constitutes appropriate
behaviour...Multiculturalism has blurred the rules in
English Canada. The British colonial centre was swept
away by multiculturalism — but it couldn't replace it.
The centre has disappeared. It has established an area
where there are no rules.®’
Bissoondath's observation that there are "no rules" is an
interesting one. In fact, it may represent the crux of the
problem when discuszing multiculturalism. The policy has no
clear direction, and, boundaries to cultural practices are
so vague that they are illusory. We are left to tip-toe
through the minefield of distinct traditions, religions and

customs, while keeping in mind tbhat to question any of them

may well imply a politically incorrect attitude.

Ibid.

**Kirk Makin, "How Canadians' roots became ethnic walls,"
, A4.

*’1bid.

*Ibid.
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Kymlicka maintains that none of these fears are
justified, but that they occur as a result of the
misunderstanding surrounding the term multiculturalism.
Kymlicka proposes that the new approach to multiculturalism
in the 1970s was not, in fact, a complete shift away from
assimilation or integration. It simply became a matter of
}ow these new immigrants would integrate. While there is
formal policy acknowledging and promoting the cultural
heritage of ethnic groups, Kymlicka points out that these
groups must still adopt the official language of the nation
to which they have settled. Their native language is
primarily spoken in the private sphere since business,
education and government activity is all carried out in
Canada's two official languages. In third- generation
immigrant families, learning their grandparents' mother-
tongue is like learning a foreign language. "Learning the
old language may be rewarding as a hobby or business skill,
but for the children of immigrants, it is the anglophone
culture which defines their options, not the culture from

16

which their parents uprooted themselves."'~ Language is a
fundamental element of maintaining one's cultural integrity
and without it, insecurity and protectionism emerge.

On a broader level, and of particular significance to

the discussion of multiculturalism, Kymlicka discusses

Charles Taylor's theory of "deep diversity" within a

*Ibid., 79.
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"Post-imperialism" and multiculturalism

The question is not whether one should be for or
against cultural diversity. Rather, it is the prior
question of what is the critical attitude or spirit in
which justice can be rendered to the demands for
cultural recognition.®

I will examine James Tully's work in this chapter but
primarily as a method of criticizing the work of Taylor and
Kymlicka. It will be brief because Tully is also writing
from a much broader perspective than the day-to-day concerns
of multiculturalism. His work will also be examined in the
following chapter.

What immediately stands out when looking at authors who
have written on identity politics and nationalism is that
they reqularly examine multiculturalism, but rarely use the
term itself. This may provide insight to the continued
ambiguity of the term. Will Kymlicka prefers to refer to a
"polyethnic nation” and James Tully, political philosopher,
prefers to use the term "interculturalism." Tully's thesis
focuses around the notion of a post~imperial philosophy. His
claim is that while authors such as Kymlicka, Taylor and
Anderson all have wvalid points to make in terms of liberal
or communitarian political philosophy, they are not complete
because they all have as their starting point assumptions

handed down from a history based on European imperialism.

Therefore, Tully has approached the topic of cultural

*'James Tully, Strange multiplicity: Constitutionalism in an
age of diversity (New York: Cambridge University Press, 1995), p.

1.
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exist in complex historical processes of interaction

with other cultures. The modern age is intercultural

rather than multicultural. The interaction and
entanglement of cultures has been further heightened by
the massive migrations of this century. Cultural
diversity is not a phenomenon of exotic and
incommensurable others in distant lands and at
different stages of historical development, as the old
concept of culture (my emphasis) made it appear. No. It
is here and now in every society. Citizens are members
of more than one dynamic culture and the experience of

'crossing' cultures is normal activity.®

This conclusion of Tully's brings us to the heart of
what we must come to understand in contemporary pluralist
societies. It also gives Tully, Taylor and Kymlicka some
commonality in terms ¢f their different theories because
barring, perhaps, Tully's reference to "the old concept of
culture," we can assume that Taylor and Kymlicka would agree
with his remarks.

Another area of agreement between the three authois
concerns what Taylor calls "deep diversity", which Kymlicka
discusses in his work, albeit from a different perspective.

It requires more than the mutual toleration and respect

that might have been sufficient...It requires that the

citizens affirm diversity itself as a constitutive good

of the association. This is not a change in conventions
but in civic attitude.®’

Conclusion
Perhaps the most meaningful conclusion that we can draw

from these three scholars is that until we are genuine about

*Ibid., 11.

*1bid., 177.
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a minority against engulfment by the larger society, the
fact remains that, historically, the rredominance of
collective rights over individual rights has a sorry record.
For example, communism, which places the collective over the
individual, has primarily been replaced by more democratic
processes. Closer to home, the language laws in Quebec have
been contentious because, while they serve the majority,
they leave a large minority feeling disenfranchised.

Has the Charter, like Canadian multicultural policy,
thus far, proven to be a divisive force in Canada, or, has
it provided us with a legal framework within which to pursue

equality for citizens?

Pierre Trudeau: democrat or autocrat?

In 1968, the Liberal Party won power and Pierre
Trudeau, a hard-line federalist, became prime minister of
Canada. He was responsible for the first policy of
multiculturalism in Canada, as well as for the repatriation
of the constitution, in the form of the Constitution Act
(1982). These two pieces of legislation may well have set in
motion much of the current debate on identity, identity
politics and "rights talk" in Canada.

The period preceding 1982 was laden with a number of
failed attempts to repatriate the Constitution; most
provinces opposed repatriation on the grounds that it would

undermine provincial rights. Initially, Ontario and New
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As Cairns points out, the Charter rarely, if at all,
advances the set of rights and freedoms to Canadian citizens
but, instead, guarantees them to "'Everyone,' 'Any person,'’
'Anyone, ' 'Every individual,' and 'Any member of the
public,' as well as 'Every Citizen,' and 'Citizens of
Canada'."'” "Citizen" is thus equated with "anyone" and
"everyone." In other words, the Charter does not explicitly
proclaim that we should be proud, or evern aware, of the
institution of Canadian citizenship in contrast to our
American counterparts. We are left to conclude tiat the
effects of the Charter on citizenship are inconsequential,
if not, deleterious.

Finally, Cairns points out that "the Charter's rights
and freedoms are ubiquitous reminders that the base of the
constitutional order is composed not of subjects but of
rights-bearing citizens on whose behalf the business of
government is undertaken."'®® The Charter emphasizes that
the government cannot undertake constitutional changes
without pnpular support. Unfortunately, Cairns argues, Meech
Lake and the Ccnstitution Act have illustrated that the
government will venture to make constitutional changes with
as little public input as possible. This point is reinforced
by Allan Hutchinson and James Tully, who both concur with

Cairns in this respect.

"*’1bid.

' 1bid., 76.









91
environment where "status building” is the primary concern
of court parties, or, interest groups. What is more, these
court parties are undemocratic because they have not
participated, as our recognized political parties have, in
the electoral process. The key then, becomes financial; if
an interest group has the resources to show that its cause
is worthy of review, it can then push its arguments into the
judicial arena. These groups become recognized
constitutional categories in an attempt to elevate their
status. "Constitutional status gives a group official public
status of the highest order, and groups who enjoy it have an
advantage in pressing their claims against government over
groups who do not."'® A natural corollary to this scenario
is that interest groups will then attempt to outshine their
competitors. Knopff and Morton liken it to membership in an
elite club.
...Some constitutional politics take the form of
existing members of the constitutional club attempting
to protect the value of their resource by resisting the
admission of new members, especially competing members.
Those who are already members of the club will also
fight among themselves for relative advantage, claiming
that there is a hierarchy of constitutionally
recognized interests, with their own at or near the
top. 109
We can safely conclude that this will not have a unifying

effect in Canada, but, rather, a deeply divisive one,

particularly since there are financial restraints to

'*1bid., 82.

91bid.
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vaginally, for three yvears. Apparently Judge Verreault felt
that this was relevant because the rapist was a Muslim. She
took it upon herself to interpret the precepts of Islam and
concluded that it is paramount for Muslims to preserve only
vaginal virginity, and therefore, the circumstances "could
have been worse." Evidently, Verreault did not wonder if the
9-year~-old child thought it could possibly be worse.

Her second justification for a 23-month sentence was
her suggestion that the 9-year-old girl was partially
responsible for the three years of rape. This was based on
testimony during the trial that the young girl felt some
animosity towards her mother. Judge Verreault inferred from
the testimony that the animosity was so severe, that the
girl thought it worthwhile to endure three years of anal
rape, in order to punish her mother.

Finally, Verreault claimed that the girl would suffer
no permanent damage as a result of the abuse. These three
justifications are compounded by the fact that even when the
stepfather was found guilty, he showed no remorse for his
crimes. One would expect more than a 23-month sentence for
this criminal. In a secular society, the fact that the judge
based the conviction on the religion of the defendant and
the victim, demonstrates the "special interests"” and begs
the question, what would the judgment have been if the
parties had been, say, Catholic?

The Judge's decision was eventually overturned by the
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section 33 of the Charter: the Notwithstanding clause. It
need only be brief because the inference is uncomplicated.
The section reads as follows:

1) Parliament or the legislature of a province may

expressly declare in an Act cf Parliament or of the

legislature, as the case may be, that the Act or a

provision thereof shall operate notwithstanding a

provision included in section 2 or sections 7 to 15 of

this Charter.'”
One might assume, naively, that sections 2 or, 7 to 15,
listed in the Notwithstanding clause would be obscure,
inconsequential parts of the Charter, since they can be
easily ignored. This is certainly not the case. Section 2
covers a set of fundamental freedoms, such as freedom of
conscience and religion; freedom of thought, belief, opinion
and expression, including freedom of the press and other
media of communication; freedom of peaceful assembly; and,
freedom of association. Section 7 includes "the right to
life, liberty and security of the person and the right not
to be deprived thereof..." The Charter, hailed as the agent
of entrenching fundamental rights and freedoms, undermines
these rights and freedoms completely because it offers the
notwithstanding clause to those who feel justified in
overriding them. Surely this is the most serious of
imperfections in developing a Charter of Rights and

Freedoms. Essentially, the Charter, as a result of the

Notwithstanding Clause, sacrifices fundamental rights and

'“Armstrong, Peaceful Kingdom, Ibid., 72.
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Canadians in order to regain confidence in our institutions.

Although Cairns claims that the Canadian Charter of Rights

and Freedoms is a "constitutional newcomer," I would argue

that to date, it has failed to provide Canadians with

sufficient direction and it has failed to promote
enhanced sense of Canadian identity. Furthermore,
Charter may well become a more significant source
division in the future because it places emphasis
particular, distinct, group rights which have the

to supercede individual rights in Canada.

an
the
of
on

potential

Allan Hutchinson combines his skepticism of the Charter

with the hope that Canadians will rise to the current

challenge:

Trapped in a precarious purgatory between the
unfulfilled hope of formalist salvation and the
compulsive fear of nihilistic damnation, the legal-
vaudevillians are left to act out an ideological drama
on an institutional stage that does neither themselves
nor Canada's citizens any justice...Waiting for Coraf
is a serene act that is neither courageous nor wise.
Indeed, it is the last thing that needs to be done. The
realization of a fully functioning democracy will take
all the courage, wisdom, and serenity that can be
mustered.'?®

'**a1lan Hutchinson, Waiting for Coraf, Ibid., 230.
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plight tie directly to this broader forum of a possible

redefinition of the Canadian political culture.

The politics of difference and similarity

It has been argued that The Canadian Charter of Rights
and Freedoms and the Multiculturalism Act (1988) have led to
a new Canadian political culture, albeit vague, and that
they have created a trail of conflicting principles, leawving
Canada without a communal foundation from which to build or
move forward.

Patrick Macklem, a member of the Faculty of Law at the
University of Toronto, asserts that this tendency of
supporting conflictiry principles holds true in terms of the
Canadian government and its view of Native peoples. The
government espouses, simultaneously, a policy of similarity
and a policy of difference which inevitably leads to a legal
and philosophical dilemma.

The law has constructed Native people as different when

to acknowledge their similarities would threaten basic

organizing categories of the Anglo-Canadian legal
imagination, but it simultaneously has viewed Native
people as similar to non-Native people when to
acknowledge difference would threaten basic legal
categories of the Anglo-Canadian legal imagination.

This interplay of similarity and difference constitutes

the rhetoric of justification that has legitimized the

imposition of non-Native legal norms onto the Native

society by the judiciary. The imposition of Anglo-
Canadian legal norms onto Native reality has been
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Surprisingly, James Frideres seems to devalue the role
of the Canadian federal government xrxegarding blood quantum.

Changes to the definition of who is an Indian have been
made over time, and one of the first changes was to
drop the blood quantum factor...while this is not part
of a Canadian definition of who is Indian, this has
been one of the major attributes used in the United
States to distinguish Indians from non-Indians.. .after
contact was sustained for some time, cultural and
linguistic attributes became the master traits
associated with 'Indianness' and 'Whiteness'. Thus, if
a person evidenced a certain way of 1ife, he/she was
designated Indian or White...'?®

Frideres appears to be down-playing the role of a blood
quotient system on the part of the federal government.
However, what we have witnessed over the last few years is a
surge of editorials and articles focused almost exclusively
on what has been referred to as the "racist," even "fascist"
practices of the Mohawks in Kahnawake. Ironically, one
rarely reads that the initial champion of blood quantum was
the Canadian government. Gerald Alfred articulates the
federal government's role and the Mohawk adoption of blood
gquantum in the following way:
{The Mohawks of Kahnawake) had (also) assimilated the
racialist philosophy of membership entrenched in the
Indian Act. Kahnawake's new position blended elements
cf the Indian Act's reliance upon European notions of
'race' (alien to traditional thinking) and the
indigenous contemporary goal of maintaining cultural
distinctiveness. Essentially, it reflected the Mohawk's

appropriation of the specific means used in White
society to accomplish indigenous ends.'”

®james §. Frideres, Native Peoples in Canada - Contemporary
Conflicts, 4th edition. (Scarborough, Ontario: Prentice Hall
Canada Inc., 1993, p. 26.

YGerald Alfred, Heeding the Voices, Ibid., 164.
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Former Quebec Native Affairs Minister Christos Sirros
captured the irony of the Kahnawake blood quantum policy
when he suggested that "the Indian Act, and not the Indians,
is the problem. It's the result of the system we have given
ourselves...So all that is happening here is that the rules
of the game are being applied. It is we who have set the

rules. "'’

Quantum leap: Collective versus individual rights

Canada must decide if it is prepared to support the
means necessary, as dictated by the Mohawks of Kahnawak to
realize the goal of self-government. This ultimately
includes blood quantum rules as a criteria for determining
membership. One could argue that providing the measure is
supported by a majority of the community in question, there
is then no sound justification for interrupting the march
towards self-government. Many would suggest that blood
quantum has an odious connotation and that it is shocking to
Canadian liberal sensibilities, but is this sufficient cause
to continue to impose membership criteria on Native
communities?

We will briefly examine the progression of events in
Kahnawake which resulted in the use of a blood quantum

criterion.

'*Rheal Segquin, "'Genetic quality' behind evictions", The
Globe and Mail, March 17, 1994. P. Al.
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contribute to the erosion of that culture. Natives who
violate the code must abandon their Indian membership.
Consequently, they may suffer problems adapting to the
general Canadian population.

Several studies suggest that Natives who move away from
their respective reserves and into the "general Canadian
population" in urban areas, often do not fare well. Menno
Boldt at the University of Lethbridge, discusses the effect
of Indians working off reserve and portrays the damage that
may occur:

...Indians who permanently leave their reserve

community to take up careers in the mainstream economy

in effect have to forfeit kinship relationships and the
rights, benefits, and obligaticns of membership in
their bands. Being deprived of social relationships,
rights, benefits, and obligations leads to a loss of
identification with their community and culture, and,
ultimately, leads to assimilation.'®

Paradoxically, a policy meant to strengthen Native
identity may lead to the reverse. For example, some people
who may only be 40 per cent Mohawk (as a result of their
blood), may be more comfortable in their "Indian skin" and
be "better Indians" in terms of espousing a Native
philosophy. Conversely, some people who exceed the 50 per
cent blood requirement may not feel much attachment to
Native cultures and traditions. Alfred acknowledges the

difficulty in determining who falls into the category of a

"real" Mohawk:

“*Menno Boldt, Surviving as Indians - The Challenge of Self-
Government, (Toronto: University of Toronto Press, 1993), p. 243.
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ability to treat each other as equals and, therefore,

the ability to work together cooperatively to ease our

transition into modern (multicultural) society.’®®

While the federal government can be condemned for their
part in fostering a climate of ambiguity and controversy
vig-a-vis Native identity, the perceived dangers of blood
quantum are extensive. Is it possible that a blood quantum
policy will eventually lead to a more militant group within
any given Native community, who will demand more and more
rules to determine membership? Surely this would seem to be
anathema to most people, including most Native peoples. If
the idea is to protect and promote a community, could this
policy not work against that very goal by causing further
divisiveness within a community?

Furthermore, if there is a deadlock in terms of blood
guantum, who should have the deciding vote in matters of
membership? Some Kahnawake community members have felt that
the judgment of their blood measurements has been
unfair.'” The variety of dilemmas inherent in the use of
blood quantum rules can be taken a step further. How does
one proceed, for example, if there appears to be a deadlock

on the issue, that is, a majority support it, but a vocal

'*>TPom Ley, Indian and Northern Affairs Canada, Impacts of
the 1985 Amendments to the Indian Act (Bill C-31): Aboriginal
Inquiry, (Ottawa: Ministry of Supply and Services, 1990), p. 25.

'*‘CBC 940am, Radio Noon, May 1, 1995. Gerald Alfred was the
guest and spent two hours discussing blood quantum and responding
to calls from Kahnawake community members, some of whom were
upset with the new membership code.
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be adopted for the protection of institutions, property
and labour of these populations.

(2) Care shall be taken to ensure that such special
measures of protection-
a) are not used as a means of creating or
prolonging a state of segregation; and will be
continued only so long as there is a need for
special protection...
(3) Enjoyment of the general rights of citizenship,
without discrimination, shall not be prejudiced in any
way by such special measures of protection.'®
We may ascertain that blood quantum is probably not
acceptable as a "special measure" for the protection of a
society since it promotes a form of segregation, implies
some level of discrimination and generally counters the
fundamental nature of the United Nations Charter. Let us
suppose, however, that it does fall into this category. How
would section 2(a) be determined in this case and for how
long would there be a blood quantum criterion? Is it
discontinued when the Mohawks of Kahnawake formally achieve
self-government? Will self-government ensure that Mohawk
women and men will not marry non-Native men and women, or
shall we wait for a sufficient explosion in the Mohawk
population over the next three, four or five generations
until there is no longer a threat to the culture and
traditional values? Conceivably, this policy could remain in
place for an unlimited time, which has the effect of

eliminating it from the possible category of "special

measures."

t1bid., 124.
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Chapter 5 - Conclusion

Canada is no longer the peaceful kingdom. In less than
half a century, without a military conquest, a civil
war, or a natural catastrophe, the northern half of the
North American continent has devoured itself in a
conflict over values...After thirty years of
interminable wrangling, Canada is a nation in name
only...Many people will rationalize the tragedy as
inevitable; will say that there was nothing they could
have done, anyway. This group is to be simultaneously
envied their unearned peace of mind and held in
contempt for their arrogance.'®®
The dilemmas presented in this work do not lend
themselves to easy solution. How does one respond to the
difficulty, not of emerging new coherences, but, of "...The
world breaking into its bits and pieces, bursting like big
and little stars from exploding galaxies each one straining
to hold its own small separate pieces from spinning off in
their turn?"'®®* We are leaning, more and more, towards
exclusionary tendencies in our approach to social and
political issues. This has resulted in a focus on unique
group identities at the expense of a collective Canadian
community. There is no longer any consensus about what it
means to be Canadian. Canadian public policy, incluvding
Multiculturalism and the Charter of Rights and Freedoms has

reinforced this lack of consensus; has promoted

divisiveness; and has contributed to the erosion of our

'**Joe Armstrong, Farewell the Peaceful Kingdom, 1bid., 1.

'*Moynihan, Pandaemonium: Ethnicity in International
Politics, (New York: Oxford University Press, 1993}, p. 65.
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champions competing group claims. It has been proven that
the Charter, with some help from our judges, can be readily
subverted to accommodate the apparent needs of
ethnonationalist groups in Canada. A natural corollary is
that our justice system and the Canadian principles of
social justice can be manipulated to swrve specific groups.
This exploitation of the Charter does not lend itself to
securing an acceptable vision of Canadian identity or,
justice, for that matter.

What stands out time and again when reviewing Canadian
public policy is that we lack an ability to be decisive,
consistent and precise:

All western industrial nations must deal, to some
degree, with ambivalence about the role of the state
and the nature of political community. But few
experience that ambivalence to the degree encountered
in Canada, where tensions between English and French
"founding races," and between a British institutional
legacy and an American environment, are exacerbated by
a continental range of regional (and ethnic) diversity.
Canadians have learned to live with ambivalence by
institutionalizing it in ambiguously and equivocally
defined state structures. The inability to agree upon a
federal-provincial division of powers, in particular,
has meant that this balance must be continually
renegotiated in different policy arenas. And these
negotiations have also entailed a continual
rebalancing... of the appropriate level of unity within
the political community, and of the priority of
individual and collective values...'”

The insightful observation that Canadian policy is shrouded

in ambiguity presents another paradox: our tendency towards

"""ruohy, Carolyn Policy and Politics in Canada:
Institutionalized Ambivalence. (Philadelphia: Temple University
Press, 1992), pp. 365-366.
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to interpret them in a variety of ways. Furthermore, it has
become evident that Canadian policy can be used to
illustrate many different and, often, opposing,
perspectives. Mandel discusses the wording in the Charter
and makes the same observation. There are "...phrases (in
the Charter that are) so ambiguous they could plausibly be
sold in English Canada and in Quebec as accomplishing
precisely opposite ends."'”

Surely this was not the original intent of legislation
such as the Multiculturalism Act and the Charter of Rights
and Freedoms. Ambivalence may have worked in Canada's past,
but it will not be sufficient for our future.

Native identity in Canada continues to be a matter of
great concern not only for the various Native groups, but
for Canadians as well. Demands for self-government have met
with limited success to date and no significant resolutions
are in sight. The Mohawks of Kahnawake have adopted a blood
quantum criteria for membership, which illustrates the
perceived fragility of their identity.

Native peoples are a significant and crucial part of
Canadian society, and yet, we have not developed a
meaningful relationship with them. We must strive to live
alongside them, rather than continuing the federal
government's tradition of isolating Native communities from

the larger society. It is my belief that isolation from

'"Mandel, Legalization of Politics, Ibid., 2.
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