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ABSTRACT

THE RELATION OF MEDIAEVAL AND RENAISSANCE LEGAL—POﬂITICAL_

TRADITIONS TO JEAN BODIN'S-CONCEPT OF PUBLIC LAW

Margriet Zwarts v

The aim of this thesis.is to get Bodin's political
theory within the context of eafiier Iega]land political thought,
as well és of the po]iticq]-rea]ities of his day. A survey of
mediaeval legal theory, a Srief‘out1ine of Frgnch institutions,
and an analysis of French Renaissance constitutional theary are
given to suggest th Bodin shaped his absolutist doctrine. In

this way, Bodin's indebtedness to mediaeval legal theory, in addition

to the innovations Bodin made in-political philusophy, are analyzed.
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~In his preface to the first French gg1t10n of Les Six Livres

de la Républigue, Jean Bodin (ca. 1529 1596) Tamg?ted that so little
work had been done in the study of politics and the systematic analysis

of governments. Arisfotle and Plato had dealt all too briefly and

elliptically with this subject, whereas modern theorists such as .-

-Machiavelli ”had profhned the sacred mysteries of political ph1"1050phy‘11 . \

by their defiance of the precepts of justicé and by the1r 1gnorance ot

laws - and public rights: The exemplary p011t1ca1 ph11050pher, arqued

Bodin, should above a]l Begin with a c]ear understandﬁpg of. JUSt1CE and,

‘ consequent]y, of those public Taws that guarantee eaéﬁ citizen his due. ;

Only advocgtes or jurisconsults, then, can fully grasp the troe pr1nc1-

A ]

ples of political philosophy. For they alone have anatomized the legal K
structure 'of- the state and. have had prattica] experience in establishing

governments:, settling disputes of both rUlers and citizens, and adjusting
" - - _ 4 : .
natural or divine Taw to the needs of men Tiving within a commonwealth.

i

Iﬁ rejecting.ihe political theories of his cont%mporaries,'Bodin

A * - .
) B i
i

1Jean Bodin, The Six Bookes of a Commonwea]e facs1m11e reprint
of the Knolles’ trans1at10n of 1606 with apparatis and introduction by

Kenneth D. McRae {Cambridge (Mass.): Harvard University Press, 1962),
p. A69. Hereafter referred to as Commonweale. ‘ . -

1



functiens of the Crown, and the ina]ﬁenable public and private rights

- was that human law'— be it pr1vate or pub]1c — reflected the idea of

firmly allied himself with an 01der'tradit1bn of\_o1itica1 thought: * a
‘tradition that fused 1ega} stud1e5 to the study of® overnments, Through-
out the H1dd1e Ages, -the exege51s of” Roman ]aw had stfmu]ated the formu-

lation and expression of po11t1ca1 theony The Justinian code had

r
outl1ned a network of rights and dut1e5<— of legal re]at1 ships between

subject and ruler —-and attempts to lay bare this network he 5

¥

1ed late mediaeval jurists to a conscious notion of the state and of.

badually

pub11c or constitutional Taw.
In parttcular, c1V111an5 and canonists arr1ved at the idea tha

a11 po]1t1es maintained certain rights and functwons in order to exist

and to protect the common welfare. At the same t1me, they developed

concepts of the office of kingship, the inalienability of the basic
of the individual. 2 The* assumpt1on tbat underlay all their 1nqu1r1es

JUStTCE der1ved its force from eternal Taw, and, as such, formed the
essence of the body politic. - For med1aeva1 jurists, then, the polity
ivas. a legal association patterned on the 1dea of divine or natural
Justice. “An understandiqg of public law ~ that which regulates the

structure of this legal association hy specifying the 1ega1_r%ghts and

—

2Peter N. Riesenberg, Ina]Tenab111ty of Sovere1gnty in Medieval -
" Political Thought (New York: €olumbia Un1vers1ty Press 1956; rpt. ed.
New York:AMS, 1970}, p. 3. .

\
-2



AU | y N

duties of ruler and subject —-shouId_inevftab]y lead to a better under-

o~

\standing of the nature ef the eo]ity as weI]"SENthe means whereby justice
is-realised within the polity. .
\ S
BOdTﬂ based his arguments. for the use of legal studies in poli-

tical ph1losophy on similar grournds: we can only understand the nature
of_government {or, to use Bodin's Aristeteﬁean classification, its
'forma1,matef1a1, effieient, and final caeses), if we understand those
public laws that establish the network of Tegal re]alionaﬁips witLin

the state. And, of coUrse; we must also assume that this legal net-

wark cerresponds tp a pattern ex%sting in the mind of God, that public

Tlaw conforms to

The ana]ys1s of pub11c Tau dur1ng the M/dd%e Ages had, however

emained tied to the exege51s of the Corpus Jur1s the only legal

system that mediaeval jurists Fonsiﬁered to be comprehensive, workable,

and unfversa]]y val{&. The illusion that the Justinian code remained

retévant in the contemporary world"coqu be sustained as Tong as the

German Empire seemed to be the h%storica].heir to Justinian's Empire.

But tqekrﬁse of independent nat%ona] states in the late Middle Agee,

| each with ite unieue system\ei;customary law, provoked the re-examin-

% ation of previous legal thought and the eventual rejection of the‘gggggg
. Juris as _the only source of law. Duriné the Renaissance,'pub1icists.and

legists in the service of the national states c]aimeﬂ that the Roman Taw

had originated from institutions and customs which no longer obtained in



~a,

contemporary society and that, as a result, all'attémpts to mou]d'thel

Corpus Juris to fit contemporary institutions woqﬁﬂ prove anachronistic.

.Lega1 scholarship in.Itg]y and subsequently in Fragce then took
refuge in rescuing the Roman law from the so-called barbarisms.of its
mediaeval interpreters. F%ftegntﬁ and sixteenth éentury 1egaT humaniéts -
those 1awyer§ trained-in the new tearning and methodology of the Renais-
sanég as-well as %n traditional juridical theory — soon realised that a
cdmprehensive-kﬁow]edge of Roman socieéy was needed to understand the
provenance and complexity of any particular law; philological studies
provided these scholars with the key to the past. However fruitful this
pﬁi]o]ogica] research may have‘been.for historical scholarship, many
1egﬂsts protested that such antiquarian pqrsuits stifled the art of
jUrisprudence. Because their historical research had led to a concept
of cultural diversity and because they recognized no universal law code T
that mibht serve as f&erbasis for a'universa1 theéry of public Taw and
government, the legal humanists took Tittle interest in the application
of Tegal learning to poTifica] philosophy{3 According to Bodin,- the .

major concern of such eminent scholars as Guillaume Bude and Jacques

4

.

3Dona1d'Ke]1ey, Foundations of Modern Historical Scholarship:
Lanquage, Law, and History in the French Renaissance (New York: Columbia
University Press, 19707, pp. 30-35.




Cujas was simply to “begip disputes in schoolboy fashion over words and
trivia]lmatter§."4 A\ 2
Throughoﬁt all his major writings, Bodin worked toward one goal:

the resurrection of the art of ju%iéprudénce from the dust of the class-

1
~

room. Yet, his claim to be a_neo—Bériofist notwithé?andjng, Bodjn never
advocated a sinple return to the theories and methods of earlier iega]
studies. Even tﬁaugh He expropriated many medjaeval concepts, propbsed
a progranme of legal studies that might lay the groundwork Qf a cohpTete
political theory, and assumed, as had mediaéva] jurists, that an analysis
of political structures rests upon an analysis of public Taw,-Bodin also
wanted to exploit %he new 1eayning of the legal humanists. Traditional’
exegesis of the Corpus Juris would serve as on1y one source, howéver
gssentiaf, for his po]iticai theory. He would also investigate non-
legal sources on thg structure of Roman institutions as well as dissect
the law codes and in;titutions of all mhjor commonweal ths past "and

present.

To pull together the results of his research, Bodin further
proposed a new methodology: by means of a comparative framework, he
would synthesise his'information on public law and institutions. Bodin,

then, recommended that two major innovations be made in the study of law:

v

i

4Commonwea]e,-p. A71.



ay
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"the scope of 1egai research should be broadened to «incliude the study of

all major commonwealths and & new comparative framework should be intro-.

duced. In so doing, Bodin hoped both to justify the enduring relevance

of Tegal studies to political philosophy and to combat those who wou1dl !

_bury the-art of jurisprudence bﬁder a mass of grammatical and philologi-

. cal tomes. Finally, Bodin promised to build a new foundation for a® -

universa]-po]itita1 philosophy — a philosophy based on the synthesis of

all previous legal thought.



%",:a.f
I

%

[I

!

11 no doubt_seem highly over-simplified and

AN

contrived to compare théujate sixteenth century with the twelfth and

'Although it wi

~thirteenth-centuries, there is some justification in incfuding a

digression on mediaeval legal-political thought. First, much of the
VOéaBu1aty, as well as many of the 1gaa1 maxims, that Boedin took for
granted was first ¢oined in the MiddTe.Ages. Second, his changes in

methodology notwithstanding, Bodin accepted many of the attitudes of

his mediaeval predecessors. This should not be sufﬁrising: after alil,

law is a notoriously conservative discipline and many(af the standard
texts used in Bodin's time were written %n the twelfth and thirteenth
centuries. Mqre importantly, a brjef glance at earlier jurisprudence
will throw into bold relief the innogations that Bqdin intraduced and
the manner 1n‘whiéh Bodin manipulated traditional éheories to form

radically new ;onclusions. ,Finally, this survey of mediaeval 1ega1;
political thought will help us to analyse the tensions in Bodin's .
thought; we shall be able gb see how.Bodin often held simultaneocusly,

and at times contradictorily, opinions roated in the past and opinions

based on contemporary events.

,Their theories mouided by Christian theology as well as by the

legacy of the Roman law, most mediaeval and Renaissance legists would

have agreed that law formed the under]yiﬁg sfratum‘of the commonwealth.

7
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Lew.was not merely a social cement, it was also the soul of the‘body 7
politic. The Vu]gate Bibie, itseif steeped in the Roman 1ega1 trad%tion
portrayed society as a corporat1on ‘of the fa1thfu] regulated and anImated
by the ]aw.l I'ndeed, the cosmos itself was built upon an immutable,

. objective, coherent order — the eternal law of God — and the polity could .
not help but mirror, however dimly, this order In the Middle Ages, the

f1na1z most complex formulation of this notion of law appears - 1n the

summa Theologiae, in which Thomas Aquinas divided taw into four categor-
aies: eternal, div1ne, natdaral, and human law. Since all Jaw emanates
from the mind of Geod, there is no radical break between each category or
type of Taw all law embod1es the 3ust1ce and equ1ty of God's prov1dence
,Thus: 1f eternal law estab11shes the etehnﬁT paradigm of 1aw, natural
law involves those natural 1hc11nat1ons with wh1ch God has endowed man
to enab]e him to achieve his proper ends S1m11ar1y, divine law {or the
laws of the Scriptures) supplements our knowledge of justice, while
human Taw (or the part1cu1ar stat;tes of a ruler arrived at by reason)

regulates our daily life within a state. A]l law is, by its very nature,

rational and has as fts purpose the fu]fi11menf of humafi potentia1.2

1Na]ter Uimarn, Law and Politics in the Middle A ges (Ithaca,
"‘New-York: Cornell Un1vers1ty Press, 1975), p. 42.

2Thomas Aqu1nas Summa Theolegiae in Se]ected Political Writings,
edi ted u1th an introduction by A. P. D'Entreves (Oxford Basil Blackwell,
1965}, 113-15, 121.




As such, all law originafes with ‘God an@ must "be both equitabie andr
just.. | .7

| T B :

ﬁediaeva] tegists é]sovagreed on the correctness of Auguiﬁine‘s
revision of the Ciceronian definition of just{ce: Whereas ﬁicéro had
optimistically defined igg;as jhe"rehdéring to each his.dug (suum cuique
tnibugndi),3 Augustine had denied the possibility of-realising guch an
ideal of justice within the polity. For Augustine, true justﬁce is

Al

always God's justice — an unknowable and perfect good.\\fn the city of

~

man, justice can only parody divine justice: at best, the ruler can order -

earthly affairs with relative efficiency so that social’harmony be main-
taiped. _Ear£h]y justice may try to render to each his due, but only

partially succeeds in achievfng this goal. It remains an ﬁpproximation
of divine justice;'it'is a gift'from the divine goodness that helps man

curb, more or less, his sinfulness Qithin the confines of the poh‘tyZ4

Juridical definitions of the nature of equity-ténded to be more

ticero's definition of justice became the standard definition in
Roman law. Cf. Ulpian's definition, "Iustitia est constans et perpetua
voluntas- ius suum cuique tribuendi" (Digest, 1, 1, 1). ,

Qﬂugustine, The City of God, trans. by G. G. Walsh, D. B. Zema,

et al., and edited by Vernon J. Bourke {New York: Doubleday, 1958),

pp. 75, 88, 569-70.
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ambiguous and uncertain. For Aristotie and, consequent]y, for Aqu1nas,

'equ1ty is the means by wh1ch 1ega] Just1ce or statutory laws can be

-~

adjusted to a part1cu]ar case: that is, jurists can correct or change

1aws in certa1n exigencies unforeseen by the original 1awg1ver Equ1ty,

then) is.a principle that stands apart from enacted law: a law need not.

be equiEabIe before it is considered valid or binding. Romae lawyers,
however, defined equity as the criterion whereby the'correctness of a
law could be assessed. For them, an iniquitous law would have been a‘
contradiction of terms. Mediaeval lawyers in turn merged the Aristo-
telean and Roman definitions of aequitas: equity encompassed both the
criterion ef lTegality and the act of shaping genera1 Teqal precepts-to
specific circumstances. Legal exceptions might be made 1f the judge
had carefully considered the legislator's intentions and tﬁe precepts
of equity involved in the ratio legis.’

In any case, mediaeval legists agreed that tﬁe correctness of
human law could be judged wi}h reference to God's law. And, according
to later jurisfs, the Tink between eternal and human or statutory law
could be cleér]y discerned in natural law. God had ordained certain
laws for h%s creation and mankiﬁd, in setting up communities, merely

‘acted accarding to the dictates of this natural law. The theory that

SH.F. Jolowicz; Roman Foundations of Modern Law (Oxford:
Clarendon Press, 1957), pp. 54-58.

h=

&
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natural Taw serves as'God's instrument to organise mankind into states

was not an innovation of Aquinas. Even the Christian fathers found it

difficult to escape the influence of Stoic philosephy and, in particular,

of the Ciceronian theory that the state originated from a natural desire
to preserve thg common good. St. Ambrose or Augustine would ultimately
Epndemn the';tate és fhe'ffuit of sin or as a remedy 1mpo§ed by God to;
correct human willfulness. They nonetheless hinted that human society
was a niﬁﬁral good: man was by nature gregarious and natural reason thus

inevitably Ted our ancestors to seek companionship.6

Roman law, unfortunétely, provided hopelessly contradictory
statements on natural law. While some jurists spoke only of natural
law as the instincts common to all animais,7 0thers‘1nvoked'n€tura1 Taw
as an immutable principle of equity. For example, Ulpian implied that
private law clearly stemmed from those.natura1 laws that man, by means
of his natural reason, had fashioned to fegu]ate human affajrs. Medi-
aeval jurists wavered between regarding natura1‘1aw'as ﬁﬁstinct and as

. . .
natural reason,8 and this antimony in the Corpus Juris remained unresclved

-,

®Gaines Post, Studies in Medieval Legal Thought (Princeton:
Princeton University Press, 1964), pp. 499-500. g

7Q£. Ulpian: "Ius naturale est, quod natura ofinia animalia - <///
docuit: nam ius istud non humani generis propium, sed omnium animalium,

quae in terra, quae in mari nascunter, avium quoque commune est® (Digest,
‘1, 1; 1). :

8post, pp. 508-12.
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unfi] the Summa Theo]ogiae.' Although he acknowledged that the natural
included both the bestial and the ;ationa1, Aquinas linked these two’

© characteristics into a compo§ite picture of hﬁman qatugég man has both
.a lower nature — that which he shares with all beasts — and a.higher
néture\L that which {mpé1s him rationally to seek self-preservation and
fuI%i]Iment within‘én organised polity. By means of this Hiéher
nature, man can also discover how best to set up and maintain this
polity. Natural 1$w, then, not only prompts and even sanctions the
foundations -of the state;it also éives a model for positive human-law.
For example, natural law demands the punishment of evildoers, whiie

human law enforces this stricture by specifying certain peﬁa]ties.g

The Roman law had further suggested that natural law was the

basis of a law common to all nations, a ius commune ar gentium. The

Institutes, for example, divided all law into either the ius civile
or the ius gentium: concerning the 1af£gr, the compilers of the

Institutes wrote that "natural reason has established amo;g men a law
uniformly conserveéd by all peoples and called the law of the nations,

as though all nations were ruled by these 1aws.“10 According to Roman

Inquinas, pp. 115, 123-27.

10“quod vero naturalis ratio inter omnes homines constituit, id
apud' omnes populos peraqué custoditur vocaturque ius gentium, quasi quo
iure omres gentes utuntur" {Institutes, 1, 1, 1).
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legists, th1s 1au, albe1t enacted by spec1fic commun1t1es, s immutable
because 1t s who]]y consonant with natural precepts Mediaeval legists,

however, tended to blur the d1s¢1nct1ons benveen thQ au natura]e and tﬁe

1u§ gent1um thus, Accursius {1182- 1258) attr1buted the birth of p011t1es

indiscriminately to either 1aw, while Azo (d. ca. 1230) traced the joint -

[

’ 1nf1uence of the iure gent1um et natura]e in pr1vate and public 1aw 11

In the Tater Middle Ages, Lucas of Penna (1320 — ca. 1390) often used -

the two terms 1nterchangeq§l¥ﬂ he argued, for examp]e that the 1us

gentium, as well as the ius naturale, rests on universal, natural

principles and was created simh]taneous]y with mankind.,l2

More 1ﬁportanf than this b]urfinb of distinctions were the
manifold problems that mediaeval legists encountered in finding and
formulating the sources of the ius gentium. ﬁoman lawyers had generally
used the term ius gentium to describe those laws common to the Empire:
that is, those laws in the civil code that corresponded with the customs
and statutes of non-citizens. Not sufprising]y, then,‘mediaeva1 lawyers

‘tented to see the Roman law and, in particular, its canonical counter-

part as the bulwark of the ius gentium. Dreams of unus populus Christianus,

- Mpost, pp. s542-3, 546, .

12Ha]ter UlTmann, The Medieval Idea of Law as Represented by
Lucas of Penna (London: Methuen 1946; rpt. ed., New York Barnes and
NobTe, “19697), pp. 46-7.




unified under the laws of the Roman Church and the Roman Empire,

13

supparted the prestige of the romano-canonica]j1aws ‘As ]ate as the

: /?
fourteenth- century, when both the Papacy and the Holy Roman Emp1re had

e

a]ready 1ost much of ‘their former powers Bartolus of Sassoferrato

{1314- 1357) could call the Roman law the jus commune or gent1um that
14 -

over- r1des at least de jure, all local customs or statutes.

Immutable gterhai law, mediated by natural law, was th'e essence
. of the body poTitfc. Unless positive human law conform with the stand-
ard of justice und equity set by eternal law, the state ui11 founder.
Late mediaeval Tlegists conuluded, thereforé, that all rulers have a
moral ob]igétiun to ensure the equity and justice of statutory 1aw:'the
king must, as Aquinas unequivocally stated, "be fired with zeal for
-Justice, seeing himself appointed to administer justice throughout h1s '

15

realm in the name of God." The 0ccas1ona1 publicist such as Marsilius

of Padua (d. ca. 1342), separating positive law from Christian ethics,
.lca -

13M. H. Keen, The ‘Laws of War in the Later Middle Ages (Toronto
Un1vers1ty of Toronto Press, 1965), pp. 10-13.

”

Cec11 S. woo1f Bartolus of Sassoferrato His Position in the
H1stony of Medieval P011t1ca1 Thought {Cambridge: Cambridge University
Press, 19137, pp. 44-5.

p.-67.

15Aquinas, De-Regimine Principum in Selected Po1itica1.wri11ngs,"

-
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could argue that anunct10n1ng government is an end in itself and, in

so arqu1ng, 1gnore the mora1 _goals toward,which a ru1er shou]d asp1;e
" Marsilijus cou]d regard Ihe 1aw-mere1y as the means by wh1ch a suff1c1ent“
1ife is atta%ned, not‘%s é sﬁbsispent moral imperative'.16 But Mars111u5
dfd not fépreéent the mainstream of mediaeval 1egal\thought: Until the
late sixteenth cenfhry, lawyers — and Bodin among them —-c@ntinued to

believe that the law was anterior to-the state and, as such, embraced

and shaped all facets of social life.

“The notion'tha£ the kiqg was thediscoverer and protector of
the law, and not the maker of Taws — a notion rooted in post—c1as§ica1,
feudal usage — also,lingered on until the late sixteenth century. Yet,
at the same time, thére was a graduél'shjft in jega] theories, stimulated
b; romano-canonical law and the tﬁeory of corporate bodiés, from the
emphasﬁs on the king's relation to the 1a@ to an emphasis on the king‘s
relation to his polity. Earlier Lheorie; of kingship had stressed the
kina's responsibility either as a feudal suzéfain or as a priestly,
sacred o¥ficer. As a feudal ruler, the king had to oﬁey customary usage
and the mutually-binding contracts he had made with his vassals; as a
priest of God, the king had to a];dn’his policy with the laws of the _;{

Church. A king who strayed from the path of legality could be held

) 16A1an Gewirth, Marsilius of Padua: The Defender of Peace
(New York: Columbia University Press, 1951), pp. 132-3.
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accountable before either his vassals or the Pope. The task of carlier
legists, then, hqd been tolspebffy;tbé exact 1fm{ts'of}d§ga1 action ‘thaf’
a king might take and to disentangle the limits of roya! jurisdiction
from those of the Papacy as well as from those of Tocal 1ord§.l7 Later
theories of kingship, however, wéTked with the assumbtion that the ruler
was the headlof a corporaég body 6r the body politic. The needs and
desires of this body politic determined the Timits of the king'é powers;
kingship ceased to be regarded as a personal relation between overlord

and vassals or as a sacral office. Ernst Kantorowicz has perhaps best

described this subtle change in emphasis:

Jhe corporational problem of fthe Tater Middle Ages -began to
eclipse the preponderance of the Tegal problem and the "tyranny

of the Law" of the preceding period. This does not imply that .,
the king's relation to the Law had become an irrelevant question,
but that it was absorbed by, and included in, the far broader
problem of the relation to a polity which itself could claim to

be the Law and which, by its inherent dygamics, quickly developed
its own ethical and semi-religious code — apart from the Church.18

In short, the task of Tegists now was to determingkthe king's legal

positien within the polity, to decipher the public laws of the polity that

17Fr1tz Kern, Kingship and Law in the Middle Ages, transltated and .
edited by S. B. Chrimes (Oxford: Oxferd University Press, 1918}, pp. 130,
269-78,

lSékngt Kantorowicz, The King's Two Bodies: A Study in Mediaeval
Political Thought {Princeton: Princeton University Press, 1957), p. 232.
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bound the king and that maintained the public welfare, and fo specify
those private and inviolable rights of the citizenry.
To describe this polity, civilians .borrowed from the canonists

the term corpus mysticﬁm. Originally épp]igd to'the Eucharist, this

term had radicaTTy changed meaning by the time of the papal bull-Unam
Sanctam (1302) in which Boniface VII explicitly defined the whole

" community of the faithful, the Rgman Church, as the corpus mysticum

fﬁ;}sii, whose'visib]e head was the Pope, the Vicar of Christ. In the

previous century, Aquinas had referred to the Church as a corpus

mysticum ecclesiae, a "mystical corporation" that was analogous with

the clerical corpus ecclesiae juridicum. The Pope, in this schema,

functioned as the primus princeps movens et regulans totam politiam

Christianam, the foremost leader who sets inte motion and regulates

19 By the thirteenth century, Vincent of

the entire Christian polity.
Beauvaisa(d. 1274 or 1264) had transfeéred this termino1ogy to the

secular world: he called the state a corpus reipublicae mysticum. In

so doing, Vincent, as well as those legists who followed his lead, made
two innpvations in mediaeval political thought: the compositidn‘of the
state could be described as organological and thus based on interdepend-

ent units; legists could now treat the state as a legal corporation, as

L]

19Kantorowicz, pp. 194, 201, 203.
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a persona or corpus ficta.
The elaboration of the organological structure offthe éommon—
wealth continued td be a favourite theme in political and 1éga1 writing
until the end of the sixteenth century. Lucas of Penna, to cite only
one example, likened the prince to the head of the body politic, the L

senate to the heart, the administration to the eyes, ears, and "tongues.

The military, of course, represented the arms of the'corpus reipublicae

20Kantorowicz, p. 209. The Roman Taw proved singularly unhelpful
in defining the status or nature of legal persons: only two titles in-the -
Digest referred to legal persons and neither of these titles treated the
fictive personality of corporations. Furthermore, Roman jurists used no
consistent legal term for corporate bodies: they vacillated among universi-
tas, collegium, and societas. Only one passage in the Justinian code
(Oigest, 3,74, 1, 1) inciudes the term corpus to indicate corporate
personality: this passage defines corporate existence as a concession From
the prince and a corporation as that Tegal entity which owns common prop-
erty and which has a legal representative. But, on the whole, -Roman
Tawyers had little sense of the "fictive personality of corporate bodies:
the closest they came to personification of corporations was in Digest,
3,4, 7, 1: "Si quid universitati deBetur, singulis non debetur: nec quod
debet universitas singuli debent,” "what is oqwed to, the corporation is
not owed to the individual; nor do individuals owe what the corporation
owes." Mediaeval canonists first approached the problem of describing
corporate existence in explaining the Tegal nature of a cathedral chapter;
final formulation came in the commentary of the Liber Extra of the canon
law, in which Innocent IV defined a corporation as a persona ficta or
juristic person, capable of owning property, of suing, and of being sued.
see Jolowicz, pp. 128-9, 131; Ullmann, Law and Politics, p. 179; Brian
Tierney, Foundations®of the Conciliar Theory (Canbridge: Cambridde Univ-
ersity Press, 1955], pp. 99 ff; F. Maitland's "Introduction" to, Otto von
Gierke, Political Theories of the Middle Ages {Gambridge: Cambridge
University Press, 1900]. .

Cr
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mysticum, while the peasantry .served as the feet.21 ..
Connected with this corporate theory of the state was the
popular Metaphpf of the king's mérriage to his reglm, a métaphor first
used by Cynus of Pistoia (1270-1336) and built upon the analogy with

Christ's marriage\to'the Church. Lucas of Penna's tag — the prince is

the waritus- re1pub]1cae —-cont1nued to 1nf]uence French jurists, in "

particular, until the reign of Hen®i IV and coloured their theories

22 1n.1547,

on the reciprocal duties of the king and his subjects.
therefore; during the coronation of Henry iI, a ring was placed on the
new king;s finger to symbolizé his marriage tb-his realm; in 1594, this
ceremony was expanded to emphas1se the "inseparable bond created by the
ceronation rites between the king and h1s subJects "'pour marque de ceste

reciproque conjonction." The French jurist René Choppin.c1arif1ed the

significance of the ring-giving ceremony: “The king is the mys tical

r

21“Pm’nceps obtinet instar capitis, cordis locum senatus habet,
aXjuo bonorum et malorum procedunt initia. Oculorum, aurium et linguae
officia sibi vendicant judices provinciarum et'praesides. Officiles et
milites, qui semper assistunt principis lateribus, branchiis assimilantur.
. /. . Pedibus vero_ solo jugitur in haerentibus agricolae coaptantur."
Quoted in Ullmann, The Medieval Idea of Law, p. 165.

%Y antorowicz, pp. 213-18.



' S
w23 TY -
-~ spouse of the respublica. ‘ . .

The new corporate theory of the polity also provoked an increas-

ing consciousness of .the reason of state, of the ratio publicae, as ®

well as aﬁ understénding of those pub1ﬁc'1aws that best preserved the
pqliticq] structure of a commonwealth. Tne cornerstone of .the new ?y
" political theory was, as usual, the Roman 1aw,'particu1ar1yaU]pian's

famous definition, "Public Taw pertains to the status rei Romanae;

private law to the utility of the individual; public law involves

. re]igibn pr1ests, and magistrates. ”24

In other words, Reman fegists
argued that the‘kmmn Empire ‘enjoyed a Certain status and it was the
duty of all public persons to protect this status or pub]1c welfare:
public law, which specifies the rights and duties of public persons,
guarantees that nohe transgress his legal bonds and that the status
of the commonwealth be maintained, if not augmented. As early as 1228,
one g]os;ator defined pUb]ic.1aw as that which sustained.the state,
ut pereat; later Tegists added that, above a]1;'the pub]?é ]ﬁakbnqﬁects

“the public or common utility and safety — a gobd higher than éay;private

. . L N
’ . L . a'{"
o “':?.*

T

23Kantorowicz, pp. 222-4.

24"pub]icu@_ih5-est quod ad statum rei Romanae spectat, privatum
quod ad singulorum utilitatem. . .-. publicum ius in sacris, in sacerdo-
tibus, in magistratibus consistit.” Digest, 1, 1, 1,2; Institutes, 1, 1.
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good. Furthermére, a public necessity justifies the abrogation of
otherwise binding‘1aw; here again, legal studies provided the praps of
- mediaeval theory in the maxim, "necessitas Tégem non habet."-25 Using
Aquinas's political thought as the tefminus ad quem, we should note his
claim that %he Just prince could expect the Qreatest blessedness in

heaven since he had stifled his personal inclinations to satisfy the
' 26

o
. needs of the body pol]itic or the utilitas publicum, whatever the cost.
After all, the polity or the common weal has its own peculiar needs, to

which all individual needs must be subo#dinated.

The theory of the utilitas publicum merged with the first
tentative notions of nationaTi%m. It is the mark of. a good citizen,

arguéd the commentator Odofredus (d. 1%2;), to fight and die for the

fatherland, pro patri mori; moreover, a citizen's.duty to defend his

patria is more importanf than-a vassal's duty to defend his feudal] 101:d.27

In his continuation of Aquinas's De Regimine Principum, Ptolomaeus of

Zpost, pp. 254-6, 258.

26Aqu1‘nas, pp. 49-53.

27Pust, p. 444,
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l.ucca could assert that:

Amor patr1ae in radice charitatis fundatur — Luve for the father-
" Tand is founded in the root of a charity which puts, not the
private things before those common, but the common things before
the private. . . . Deservedly the virtue. of charity precedes all
other virtues because the merit of any virtue depends upon that

of charity. Therefore the amor Qatr1a deserves a rank of honor
above all other virtues.28 = "

For the first tifie since «the time of the Jystinian code, then, men spoke

of their allegiance to a patria communis — a unified realm cofposed of

both Tay and clerical elements — and not of homage to a 1iegé'10rd.29

Furthermore, legists stated‘that the kingdom, like any. corporate
body, cannot die. ‘Jus£ as the Roman people maintained their maiestas,
despite the sec-called lgilrggié whereby the people purportedly handed.
their imgeridonver to Augustus Caesar, so all European peoples maintaiﬁ
their maiestas in perpetuity. The realm is, after all, an abstract,

incorporeal thing that signifies the people co]]ectiveTy but that does

-not correspond with the individuals who make up the realm: as such, it

28Kantorowicz,.ph 242.

29Kantorowicz, p. 298.
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has needs beyond those of the individual citizens. The'fbrmh1ation of
this céncépt that Baldus {1327-1400) offered is worth quoting for the

Tight it sheds on this new juristic interpretation of t.e state:

A realm consists not only of the material territory, but also
of the peoples of the realm because these peoples collectively
are the realm. . . . And the totality or commonweal of the realm
does not die, because a commonweal continues to exist even after
the kings have been driven away. For the commonwealth cannot
j d1e . . and for-that reason it is said (D. 2, 3, 4} that the
commonwea] has no heir" because in itself it 11ves for ever as
says ,Aristotle: "The world does not die, but the dispositions

of the world die and chanae and are altered and do noi perserv-
ere in the same quality."30 - .

The commonwealth, then, is a fictive person, a corporation embracing all
pecple within certain territorial limits, which must be governed so as

to ensure the attainment and continuation of the public utility.

Like all corporations — at least, according to mediaeval legal
theories — the commonwealth has the same legal status as a minor or

ward, As such, it must be entrusted to a guardian or tutor: the prince.

3O,Kantorowicz, p.‘299.
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And, Tike any guardian, the prince is subjecf‘to certain Tegal restric-
tions, 1e;£ he Jjeopardise the common interest.31 For e#amp]e, he might

not alienate the public domain, as this would deplete the revenues of

future sovereigns. The metaphor of the king's marriage to his realm

supported this theory of inalienability; for, just as.a husband may

not squander his wife's dowry, so the king might not squander public

funds.32

Because. the peoﬁ]e constituted an essential element in the body
p61itic, citizens could claim some Tegal right to remonstrate against
actions of a severe or prodigal king.. To formulate and justify this right

legists turned once more to the Roman Taw, in particular to the leqal

maxim from private law, quod omnes tangit, ad omnibus comprobetur, what
concerns all should be approved by all. In Roman law, this maxim had
supported the rights of cofbuardians or tutores, co-inheritors, and

. 33 . .
co-owners of easements or servitudes. Decretists, decretalists, and

~civilians appropriated the maxim to settle, f{rst, disputes involving

. Vs

31UHmann, Law and’Politics, p. 58.

32Kantorow1czd p. 217.

33Post, pp. 169-70.
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cathedral chapters, and then all cases 1nvo}ming joint or common rights
in a thing. According to contemporary legal theory, all those who share
rights in éither a corporea],or‘incorporea1 thing should have the legal
opportunity to defend their éights and to consent to a court's ruling on
the Tegality of these rights oniy after a full hearing has been given.34
.In England, by the thirteenth céntury, we find this maxim cited directly
or indirectly in royal letters convoking the community of the realm.
English Tegists explained that, since taxation wou]d touch all those
Tiving within the kingdom, communities had the legal right to tractare,

to negotiate with the -king concerning the terms of any new taxation.35

The rights of separate communities to endérse royal action
became particuTa%]y important in matters of extraordinary taxation.
Civilién; émp]oyed by the monarchy naturally ,arqued in favour of reg-
ular, as opposed to extracwrdinary, taxation and, in su déihg, hoped to
By—péss the need to solicit coimunal consent when subsidies had to be
raised. Oldradﬁs de Ponte (d. 1535), for example, justified taxation

\ Y
by indicating thé permanent financial needs of a commorwealth: admin-

istrative costs were a necessitas jnhabitu and should therefore be met

by a reqular, permanent tax.36 Those forced to bear the burden of

3qPost, p. 175. - i

35Post, p. 232.

36Kantorowicz, pp. 286-7.
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royal taxation were obviously less willing to accept such a permanent
need, claiming that levies, whatever their justification, impinged. upon
private rights. In practice, however, kings had 1ittle trouble in
imposing their deman@s, even though théy rarely received as much as

they had hoped for or had needed. " Both French and English kings con-
| voked national assemblies before authorising extraordinaty taxation,
but, in fact, thesé assemblies often served simply to advertise the
king's will. Natiﬁna1 assemblies expedited tax collection, since none
could escape paymenf‘by c1a1m1ng 1gnorance of the sovereign will; thé} :

did not, however, convene to judge the pr1nc1p1e or the need that

justified the king's-demand for’ money.37

Mediaeval concepts of the powers of the sovereign prince often
seem to be contradictory, if not paradoxical: comhon]y, a legist éou]d
both exalt the un11m1ted d0m1n1on of the king and praise the eff1cacy
" of certain constitutional 11m1tat1ons C1v111ans were fond of endow— .

ing kings with the plenam potestatem et 11béram, a Roman legal right

_that concerned the powers given to a procurator and that canonists
applied to the sweeping powers they claimed for the Pope. Civilians

also toyed with such Roman maxihs as princeps legibus solutus est, the

prince is unbound by the law, and quod principi placuit, legis habuit

37Joseph Strayer and Charles Taylor, Studies in Larly Fﬂﬁéch

Taxation (Cambridge, Mass.: Harvard University Press, 1939; rpt. ed.
Conn.: Greenwood, 1971), pp. 91-2, 168-70.
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vigorem, what pleases the prince has the force of law. Yet civilians

always hastened to add that the prince was restricted by his obTligation

. * .
to obey the iure naturale et gentium. Furthermore, according to many

legists, the princé was 1ittle more than a proctor or curator, a 'g

temporary official holding a specific and limited mandate: that is,

the king held the imperium in trust_.39

In his consilium on the'quéstion
"Contractus factus per Regem an obliget regem?" Baldus referred to the-

Emperor as the procurator maximus; he then divided kingéhip into two

aspects, the first of which is pefspna], while the second is an 1mmateri;
al office or significato that enpowers the king to govern.40 In short,
the k{ng was baoth a physical person and an abstraction aof the imperium:
he was, aS.Ernst Kantorowicz has suggested, a'“cd¥pdfation sole" — a
corpqrate body created through succession and through time — and thus

1

was subject to all the laws that secured the privileges of any corpora-

tion.41

Just as the peoplé had been transformed, for juristic purposes,

into the abstraction of the commonwealth, so was the king or Emperor

Brierney, pp. 75.
3gRiesenberg, p. 95.

\ C40,, . :

& * Riesenberg, pp. 96-7; Kantorowicz, p. 337.
41 .

Kantorowicz, pp. 312-13.
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trans formed into the abstraction of the Crown or corona. It is by
virtue of rthe Crown that an anointed‘king'possesses his dignitas and
maiestas, as well as all of the éharacteristics that Char1e$rde

Graissaille, for example, ascribed to.fhe French king in the Regalium

Franciae libri duo (1548): the king is the vicar of Christ in his
kingdom, a second sun on earth, similar to é corporeal God; he is
delegated by God and can perform mirac];s.42 As Professor Ullmann

has written, the Crown was fthe %ymbo]ic expression of the legal bond
uniting king and conmmn%ty. . . . The corporeal thing, tHe d{adeﬁ (crown),
was used to deéignate the incorporea] legal union.ﬁ43 The Crown, ltike the
commonweal th, was invisible, impersonal, and sempiternal. Once kingship

' was regarded in this faghiﬁn, civilians could easily specify the rights
aﬁd obligations of the monarchy: they claimed that the king or the temp-
orary incumbent of the office of kingship might only act in such a w;y
that the status of the Croqn be p;eserved and that he not endanger the
jnheritance of his successors. Above all, jurists agreed that certain
things both corporeal and incorporeal might not be alienated: whatever

regalian rights a king gnjoyed were integral to thg office of kingship;

it was the Crown, not the king, that owned these regalian rights and,

42Ju]1‘an Franklin, Jean Bodin and the R{se of Absolutist Theory
(Cambridge: Cambridge University Press, 1973), pp. 6-7.

43Na1ter Ullmann, Principles of Government and Politics in the
Middle Ages (London: Methuen, 1961}, p. 179.

.

_—~
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consequeny]y,-no king might bestow these rights on another ihdividua].44
Thus, Pierre de-Cuignieres (d. 1345), the king's spokesman at the Counﬁi]
of Vincennes (1329), denied that the.king had any'right to alienate
portions of the royal domain, éither‘by ﬁeans of donations to the clergy
0% by means of prescription and custom. After all, continued Pierre, the
king had sworn in his coronation oath to preserve the status of the Cro‘wn.45
Although treatises written on régalian rights, culled from the Qgrggg
Juris, sometimés Tisted hundreds of items, several rights appear in most
lists and were considered to have special significance. Lucas of Penna,
for example, specified five fundamental regalian rights: the power to |
legislate, to interpret the eﬁuity of the law, to declare war or'beace,

to raise subsidies, and to sell land in which he had at least a half
in;erest.46 Most lawyers would also have considered the royal domain to

be inalienable, since it was supposed to be the king's Wajor source of
revenue. So firmly entrehched in mediaeval 1éga1 thought was this theory
of inalienability that Bartolus had to resort to the sﬁbt]est of dis-
tinctions to justify the autonomy of certain Italian city-states: de fég;g

these cities enjpyed self-rule, wrote Bartolus, yet they were still under

“the de iure dominion of the Roman Emperor.47

44(antorowicz, p. 347.

45R1’esenberg, p. 110.

46Riesenberg, p. 7.

47¢ s, Woolf, pp. 122-3.
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The ana]ysfs of inalienable righté'also led civilians to an
analysis of magisterial authority. In parti&u]ar; they examined the
monarch's rié%t to delegate portions of his imperjum to subordinates
without loss of -authority or alienation of regalian rights. Romén
legists had primarily used the term imperium to describe the aggregate.
of highest powers — both of jurisdiction and of military command —

wielded by consuls, praetors, and dictators. They then distinguished

between the merum imperium and the mixtum imperium: the former, accord-

ing.to Ulpian's influential.definition, was the "imperium habere gladii

48

potestatem ad animadﬁer%entum facinorosos," the power of the sword

in punishing criminals, or criminal jurisdiction; the latter Ulptan
-defined as the "imperium cui etiam iurisdictio inest, quod in danda

. P ¢
bonorum possessione consistit,"

jurisdiction over minor civil cases,
such as property disputes, or a lower jurisdiction granted to many
magistrates.50 The question that these definitiens had- raised was

) }

whether the emperor alone possessed the power of the sword and all

jurisdiction or whether he could transfer this power to his magistrates.

In other words, was the merum et mixtum imperium an inalienable right

of the supreme authority?

®pigest, 2, 1, 3.

Ypigest, 2, 1, 3.

50Myron Piper Gilmore, Arqument from Roman Law in Political
Thought: 1200—1600‘(Cambridge! Mass.: Harvard University Press; rpt. ed.,
New York: Russell & Russell, 1967), pp. 20-25.°
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Acco;diﬁg to legend, the Emperﬁr Henh§ QII haé consulted Azo and
Lothair to settle this question. Lothair, who c]afméd that the merum
imperium rested with th% prince alone, won the first round of thig
debate that was to last for five cénturies. But most later jurists,
-with the notable exceptions of Andrea Alciato and Charles Dumoulin,
gupported Azo's conten%ion that, although the Emperon holds the’

imperium per excellentiam, major magistrates hold the merum imperium by

right of.their office and that, as a result, they may decree Taws within
their own cities or provinceS.S; The most thorough and consistent
discussion of imperium was that of Bartolus, whu, typically, moulded
Roman legal terms to suit coﬁtemporary redlities. Bartolus defined
jurisdiction in the same manner as the.glgggg_of Accursius: it.is the
"potestas de¥iure publico introducta éum necessitate ius dicendi et
aequitas statuendae,” the power concerningtpubléc law leading, when
necessaf;, to-brdaining'the law and determining equity. Jurisdiction
can be further broken down into two sub-categories: éhe imperium of

highek.(nubi1e) officials and the iurisdictio simplex of lower (servile)

officials. The iwperium, in turn, is divided into the merum imperium —
» .
the jurisdiction of a judge over matters of public interest — and the

. . . P . . . 52
mixtum imperijum — the jurisdiction over civil or private disputes.

The ruler of an independent city-state as)well as a provincié] governor

lgitmore, pp. 15-20.

Zaitmore, pp. 38-41.
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can be said to hold the merum imperium, even though he does so de facto,

not de jure.53 Further subdivisions of merum and mixtum imperjum allawed
Bartolus to construct.a "hierarchy of superiorities, wherein each superior '

w54

had what might be called a propefty right in his power. An this

hierarchy, then, the imperium is dispersed through the varying ranks of

magistrates and officials.

Finally, in this brief survey of mediaeval 1egé1 and political

thought, we must turn to the famous maxim, rex imperator est in regno

sug, the king is emperor in his own reaim. Early mediaeval legists had
been primarily concerned with defending imperial rights against papal
encroachments. Since they assumed ghat the German Emperor was the
rightful heir to the Roman Emb{re, t iy naturally transferred the terms
of the Justinian code, which for them di the force of a Tiving law, to

the Holy Roman Empire: the German Emperor, like Augustus Caesar, was the

dominﬁs mundi mentioned in the so-called lex Rhodia (Digest 14, 2, 9)

of the civil code.55 Lawyers in the service of the emerging national
states could use the yocabq]ary of the Justinian code to describe their

monarchs with less justification; in any case, they had to deny the

3¢, S. Hoolf, pp. 134-5.

eiTmore), pp. 41-2.
5

2U1Tmann, Law and Politics, p. 57.
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blatantly imperial tone of the Roman law in order to justify their own

claims to self-rule. Hencs, the maxim rex imperator est served to

assert ﬁationa] claims. The provenance of the maxim is obscure, but
. . 4
by far-the most influential formulation occurred in the Per venerabilem.

(1202) of Innocent III, Here, Innocent clearly recognised the autonomy
of the French monarchy, although he did so to vindicate Papal aspirations:
"Since the kihg does. not recognise a suberior in temporality, he‘may

submit to our jurisdiction without damage to the right of another in it,“56

Originally coined to support French claims fo be an autononious
nation, by the fifteenth century the maxim had taken on a‘néw connotation;
since the king is like thé emperor, ]eg%sts argued, he may enjoy the same
rights and privileges as the emperor. Thus, in 1418, legists maintained
that the king may approve.the e]ecfion of a new Pope, bécquse rex .impe-
rator est; in 1427, they. defended the king'g right to strike coins and to

create magistracies on the same grounds.57 On 5 Deceaber 1476, the king's

advocate berated Louis-de.Ta Trémoitle, who had contested the king's right -

to join the viscounty of Thouans to the royal domain:

56R1esenberg, p. 84; André Bossuat, "The Maxim 'The King is
Emperor in his Kingdom': Its Use in the Fifteenth Century before the
Parlement of Frange," in The Recovery of France in the Fifteenth Century,
ed. P. S. Lewis (London: MacMilian, 1971}, p. 186.

57Bossuat, pp. 187-9.

-t
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The king is true. emperor in his kingdom and is possessed of the

prerogatives of a true emperor and a true Augustus, being always

desirous of enlarging his lordship. . . and, in keeping with the

title of Most Christian which he holds, and which was attributed

to the emperors, even to Octavian, who had ruled the commonwealth

peacefully for fourteen years at the time of the nativity of

Jesus Christ. . . in the 1ike manner the king is Tord throughout .

the entire kingdom and ajl inhabitants thereof are his subjects ﬁi
. he may therefore join lordship to his dom&in at his good

pleasure in the interest of the commonwealth.58

The king,-thergfore, is 1ike the Emperor in that he holds the 1méerium .
to preserﬁe the public we]fare. The combarison having been made between
kiné_andnemperor, legists could éasiiy apply the Justinian code to Fraﬁce'
and arrogate for the king all those regalian r¥ghts hitherto attributed

only to the German Emperor.

5BQUUted in Bossuat, p. 192,
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Although legal. theorists of the Middle Ages portrayed‘the
French monarch asuif'hé pussessed.the power of an Octévian or-a
Just1n1an, 1n practice the king continued to struggle against a host
of feudq] constraints and out dated, but firmly entrenched, local
institutions. Practice, in this case, lagged far behind theory. For
it'was not until the seventeenth cegfury that the French monarchy
enjoyed the powers attributed to it by mediaeval legists. By Bodin's
time, the French monarchy had instituted at least the ‘framework of a
centra112ed bureaucracy that could loyally serve the k1ng in f1ght1nq
aga1nstsloca1 se]f-ru]e But the long series of religious and civil
“wars (1560-94). d1srup ed the steady growth of monarchical authority;
the king proved to be too weak to stop the fragméntation of adminjs—
~trative and juridical power, Furthermore,‘the Religious Wars QEGVOked
a flood of constitutional polemics — written first by the Huguenots ana
then by the‘Cathq]ic League — that -tried to undermine absolutist claims.
[t was in this §1imate of thought ghat Bodin wrote his two major works:

the Methodus ad facilem historiarum cognitionem gf i566 and Les Six

Livres de Ta REpublique of 1576.. Ostensibly written to illuminate the
eternal, universal principles of government, both books were also
topical replies to current constitutional theory and pleas to put aside

religious and local differences for the sake of strengthening national

" 35
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unity under the Crown.

Although the causes of and events leading up to the French civil
wars are compleg'and-bften confusing, a few distinctive soéiﬁ—economic
trends can be traced which will help us to undérstand better both
const1tut10na1 thebr; and Bod1n S advocacy of a strong centralised
government 1 First, we should note the economic pressures in sixteenth

century France that resulfed from.the Europe-wide inflation and the so-

called price‘revolution. Because revenues from the land had been fixed

T .

“for chades while expenses had increased drastically, many of the petty

ndbi11ty were forced to give up their sncestral properties. In their |

" place rose a new nobility, the -recently enncbled bourgeoisie, which

frequently replaced older forms of land tenure w%th a system of
metayage. After all, short-term leases were far more prdfitab]e in_this
age of inflation than tong leases at fixed rents. As a result of new

forms of land tenure, the peasants — either driven off their holding by -

r

"new lords attempting to join sma]]Iplots into larger, more economically

N\

viable holdings orihopeiess]y encumbered by debts which the income from

the land could not support — sought a tivelihood in the towns.2 This

1Cf J.H.M. Salmon, Society in Crisis: France, in the Sixteenth
Century. ( ondon Ernest Benn, 1975), pp. 15-16.

- . 2

Sa]mon, p. 45
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movément of peasants to the cities pﬂd‘bourgeoiéﬁe'to the 1and‘was, of
co‘urse, not as yet a genérﬁ@ﬁde‘fspread movement: it was, however,
suffitieﬁt]y significaqt to céusg major social unrest. And, although
the price revo]utjon iniﬁ%a]]y’stiﬁu1éted trade and-ménufacture, civil
sfrife after-1560 crippled the économic'1ife of many French towns and
-.citie§. "Finally, the 1ncreasingiy large tax burden imposed’®by the’
_Chronicélly‘iﬁdigent monarchy furthér aggravated the economic plight of
bo th beaSants‘and town-dwe11ers.3 o |
_l §econd]yl the institutiona] changes made under Francis I and
Henrilll ref]gcted thersocial mob{lity of sixteenth century France.

The nouveaux riches, the bourgeois .notables who had profited from

inflation and the price revolution, found new avenues of‘advancement
~in the enlarged bureaucraﬁy of the sixteenth century kings. The -
spread of the practice of venalify facilitated the acquisition of

offices and, by 1600, the noblesse dgcrobe courte could consider itself

as powerful as fhe old noblesse d'epée had Qgehuddring the Hundred Years

“Har.” Among the traditional nobility; a system of clientage replaced
fehda] patronage: in particular, "The Galtican church was transformed

into a reservoir of patronage shared among the crown, the great nobles,

3Ju1ian Franklin, "Introduction" in Constitutionalism and
Resistance in the Sixteenth Century (New York: Pegasus, 1969), p. 16.
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and the Popﬁ.“q‘ﬁéwards for féithfulhservice could no longer be given
in land, but‘Eou]d be giﬁﬁﬁ in-offices. Thus, ¢he Guises could gatﬁer:
a loyal corp of supportérs in.%heir struggle against the monarch that
wasras large as the corb of feudé] vassals ggthered by fourteenth
_century apﬁaﬁaéists. ‘
Fiﬁh]]y, religious cantroye}sy and dissent coloured all facets
.of politicatl, sociaf, and ecdnomic dissatisfaction: at times based-oﬁ
sigcere re}jgious Eeql, atvtimeg based on sheer opportunism, conversion
to, the reformed faith baund men from all strata of society into a solid
- upposition. to royal po]iEy. bn]y during the last decade of the sixteenth
century were local and reiigious differences united under the French mon-

archy; after thirty years of civil strife, the cause of religious purity

was sacrificed in order to protect the welfare of the Crown-and the state.

Since the end of the Hundred Years War, the monarchy had continual-
ly consolidated its authority through the centralisation of. governmental
administration. Yet, by 1600, this process of centra]isatiop was by no
means compieted. Despite repeated efforts to rationalise the bureaucracy —

to eliminate redundant offices and overlapping jurisdictions — the '

PN
PR

qFranan, Constitutionalism and Resistance, p. 15.
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monarch frequent]y‘returned to the earlier practicé of re]ying‘on 1qca]
administrative units and of creating superfﬁuous offices. And, although
France had emerged from the Hundred Years War considerably strengthened
and enlarged by the acquisition of Guyenne, Br}ttany, Normandy, Languedoc,
Provence, and Dauphiné, even the most superficial examination of French
institutions of the si;teenth century'wi1] reveal a chaotic welter of
administrative units. Ancient fiefs, appanages, provinces, towns, and
guilds defied the monarchy to take'away their autonomy and vied for

N

increased special privileges.

First, some ancient fiefs created by mediaeval monarchs, although

gradually assimilated with the royal domain through escheat and felicitous

mafriagp‘cunfracts, long evaded royal contro].5 Similarly, appanages
given to princes of the blood were allowed to retain their autonomy. Both

legists and the monarchy recognised that these donations, which included

-all revenues from and jurisdiction over the territory of the appanage {the

king reserved only the right of final,appeal and the appointment of
clerical benefices), were hazardous to the preservation of the Crown.
Nonetheless, Louis XI created én appanage for his brother; Frangois I,

for his sons; and Catherine de Medici, for the sons of Henri'II.6

5Roger Doucet, Les InStitutions de la France (Paris: J. Picard,
1948), p. 12.

6Doucet, pp. 36-52; Salmon, p.22; Gaston Zeller, Les Institutions
de 1a France  (Paris: Presses Universitaires, 1948), pp. 86-89.
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Furthermore, those provinces newly added to the realm were allowed to
retain many of their ancient privileges and liberties. Guyenne, for
example, maintained a relative independence from the Crown through its
paﬁ]ement and admiralty, even though'ﬁts 1hstitutions and legal pro-
cedures, were rapidly a]iéned with those of the rest of France.7
Similarly, the Estates of N?rmandy kept their right to consent to royal
taxétion and to negotiate the terms of any subsid} that the king wished
to raise in Normandy. Although this righf was often no more than formally
observed, it continued to symbolise the traditional independence of the
province.8 The seven provincial parlements (in Toulouse, Grenoble,
Bordeaux, Dijon, Rouen, Aix, and Rennes), nominaliy organs of the central
government, also sought to protect provincfa] liberties against monarchi-
cal encroachment. Finally, towns and quilds dften possessed special
charters granting certain liberties, rights, and exemptions -a11‘of

which had to be honoured by the monarchy.9

7Georges Hubrecht, "Jurisdictions and Competences in Guyenne
after its Recovery by France" in The Recovery of France, ed. P. S. Lewis,
pp. 82-101.

-

8Martin Woolf, The Fiscal System of Renaissance France (New
Haven: Yale University Press, 1972), p. 47.

Ly

9Doucet, p. 35. o
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The king's jurisdiction extended, at least de jure, over this
heterogeneoﬁs group of adminis?rative units. And, in fact, late fifteen-
th century monarchs had superimposed a centralised administrative system,
a network of royal officials, ovér all of their realm. How efficiently
this bureaucracy functioned has been a matter of debate amoﬁg historians
for decades: some-wou1d claim that Frangois I ruled as absolutely as did
eighteenth century kingg, whereas‘others argue that the Valois kings
could at best only buiid the facade of absolute rule. . It would be
safer, perhaps, to argue that the shift from feudal and local adminis-
tration to a centralised bureaucracy was a lengthy, laborious process
thaf was by no means ended in-the sixteenth century -ifaaindeed, we

can claim that it was ended in the eighteenth centhry.

In any case, however, we can credit the Valeise with having
created a centralised fiscal system. They may not have been absolute
monarchs in the sense that Louis XIV claimed to be, but they nonetheless
qai?ed a "taxﬂabso]utism.“ For, however eon%using and cunbersome the
system of bailiwicks, generalités, and elections may seem, the collection
of royal taxes occurred with sufficient efficiency to ensure a regular,
permanent”@oufce of funds. After Charles VII; the French monarchy had
de facto won the right to tax subjects without their consent and the

fiscal machinery increased in both size and efficiency during the

sixteenth century until it covered the entire rea]m.10 The French

10Sa]mon, p. 59; Martin Woolf, pp. 51-2.
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kings never claimed the fight to tax their subjects arbitrarily, but,
in practice, local communities merely exexcised the right to determine
the manger of payment, never the amount to be paid.
i

- Traditionally, legists had divided taxes into two types: extré—
ordinary and ordinary taxations. The latter included-all revenues'from
the domain, the cens paid by peasants and burghers on their property,
the franc-fief paid by roturiers on their ennoblement, and other
. iqcidenta]s. Although some theorists, 11&e Bodin, would argue that the
king shdu]d supporE himself by means of ordinary taxation alone, by the
sixteenth century ordinary taxation constituted only one-fifth of the
royal revenue. The rest came from extradrdinary taxatibn: the tailles,
the crues or additions to the tailles to meet certain unusual expenses,

traites or customs, the gabelles, and aides or taxes imposed on certain

manufactured goods.11 In addition, thé government was often pressed to
take other measures, such as the issuing of government bonds, the
raising of loans, or the alienation df the royal domain. By the 1540's,
the entire tax collection machinery was administered by the king's

inner council — the conseil des affaires et des finances, headed by the

receiver-general and kept apart from the privy council in order to deal

exclusively with financial affairs. At the same time, Frangois [ created

Usatmon, p. 74; Zeller, pp. 254-71.

——
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the Epargne, a central treasury to replace local treasuries that had held
tax money to be used within their Tocality. Extraordinary and ordinary
taxation were now joined under the single administration of seventeen,
and*Tater twenty-one, generalités.12 Three sovereign courts reserved the

right to judge all financial matters: the chambre des comptes (for cases

Between the court and officié]s), the cour des aides (for appeals from

tax payers), and the cour des monnaies (to control the minting of coins).13

-

-~

The monarchy further augmented its power by relying incréasing1y
dn its privy councillors and a professional bureauciacy, composed of the
nobility of the gown, wholly Toyal to the interests of the Crown. This
professional bureaucracy served to replace 16ca1 aéministratqufand.the

former haphazard dependence of the king on the good-will of his feudal

nobility. The privy counci1 or conseil des parties evolved into the

arbiter of daily administrative business, while the conseil étroit,

compoked of the king, the grand officers of the realm, and the princes
of the blood, debated high policy. Gradually the chancellor — assisted
by a professional corp of notaries and secretaries — emerged as the mast
prominent official in the state. Finally, the king also made use of

secretaries and the waitres des requetes to perform auxilliary functions

125 vmon, p. 75; Martin Woolf, pp. 81-86.

l3SaTmon, p. 74.
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for ‘his council; they took on extraordinary commissions, gathered
inforwation, and, after 1553, made regular tours of inspection to

correct abuses of power by royal 0ffic1‘a1s.14

.Moreover, the wmonarchy of the fifteenth and sixteenth century
tried to give France a uniform law code. According to the ordinance of
Montils-les-Taurs (1454), all customary laws were to be compiled; this
work continued into the reign of Henri II and revisions of those
coutumiers already published were made until the reign of Henri 1V.
Originally, legists had planned that each code, once compiled and
revised by the local parlements, would be promulgated by the king.
During the sixteenth century, lawyers such as Charles Dumoulin hoped
to harmonise all the coutumiers 1ntq one national law code; this plan,
however, never progressed beyond tﬁé stageijf co]]ecting and collating
diverse coutumiers.15

-

‘iet, despite the efforts of the Valois kings- to centralise and

3

strengthen their administration, the French monarchy could by no means -

Ysatmon, pp. 66-70; zeller, pp. 115-17. L
Ddoucet, pp. 60-61.
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claim to be absolute. The French king remained half feudal Terd and -
half supreme sovereign. Even the most ardent defenders of the monarchy
refused to accept that the king couid rule without constitutional
restraints, without regard to the rights of his subjects. a Monarchie

de France {1515) by Claude de Seyssel, the French cleric and jurist who

_

sgrqed both Charles VII and Louis XII and wrote commentaries on the Code,
thefdiéést; and the works of'Bartolus,16 offers the best testimony to the
dual naéﬁre-of the French monarchy. Addressing himself £6 the young '
Frangoisnl, de Seyssel outlined a theory of paternal rule — a rule based 
on mediaeval notions that the king, however absolute within his own

pupview, was nevertheless bound to respect the legal rights of his
17 '

According to Seysse],lfhe Frénch monarchy had attained an
authority and glory unparalleled in European history because certain
cons titutional 1imitatidns tempered absolute rule. Most important among
these limitations were the fundamental taws of the realm: for example,
Jthe_SaTic law prohibits all women from inheriting the throne and protects

the realm from falling into the hands of a foreign prince.18 Although

y o

\

l6(:1aude de Seysse],‘La Monarchie de France, ed. Jacgues Poujol

- (Paris: Librairie d'Argences, 1961), pp. 12-19.

17w1111am Farr Church, Constitutional Thought in Sixteenth Cent- ~
ury France (Harvard, 1941; rpt. New York: Octagon, 1969}, p. 23

18

De Seyssel, p. 112.



de Seysse] attempted no explanation of how or why Salic Iaw‘?an restrain
the actions of a purportedly absolute ruler, we can assume. that he
‘followed the theories of mediaeval legists: that is, the king holds the
Crdwn in trust or in usufruct and, thergfore, may not freely disbose of
the successipn of the Crown. 'Thesg fuhdamental laws, although never
clearly specified or promulgated in a legally binding constitution, were
later frequently cited in the Titerature on the French monarchy. Thuﬁ,'
the President of the Paris Par1emént, de Harley, could condemn rgya1
alienations made by Henri III (1586)’by invoking the immutable, inviol-
able laws of the realm:

Nous avons deux sortes de Toix, les unes sont les loix et
ordonnances des rois, les autres sont les ordonnances du
royaume, qui sont 1mmuab1es et 1nV10b1es, par 1esque]1es
vous estes monté au throne royal.

In the same way, de Seyssel lauded “the fundamental laws of the realm
for the role they played in maintaining the continuity of the monafchy

and, consequently, in preserving the stability of the/state.

De Seyssel neatly divided all types of checks on the_sovereign
power into three categories: religion, justice, and the 'police‘'. These
checks protected the common weal from the acts of a depraved or tyranni-

cal king and, when a k1ng proved manifestly unfit to rule, provided for

19Quoted in Doucet, p. 66.

- [
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a regency to manage thg state. As a cleric, de Seyssel ranked religion
first among all the restraints on the monarch: religion, he argued, is
the most precious possession of the realm and, therefore, no Christian
prince should be able to act tyrannically with impunjty. Should a prince
be in{quitous, the clergy has both the moral duty and the Tegal right to
remoﬁstrafa, even though it has no Tegal power to coerce the king.zo

Legal powér is only reseyved for the Pariement of Paris, which must see
that justice is done in the kingdom. For the Parlement not only dis-
penses the king'é Jjustice, but also guards the civil rights of all citi-

zens against any unjust royal command. Despite his power, 'the king may

never interfere with the.privaté rights of his subjects and so Parlement
21

reviews all royal commands and judges their civilite or incivilite.

De Seyssel, then, attached the greatest importance to the French parle-

ment;, “car elles sont etab1fes de éi‘grand nombres de bons et notables
personnages que c'est un vrai Sénat Romain, répresentant une majestée

- . one2
secourable aux bons et epouvantable aux mauvais."

Nﬁi]e‘de Seysse]'dogmaticaT]y-asserted that only the Parlement

ensured the justice of the Tawsﬁ other French Renaissance legists disputed

2pe Seyssel, p. 116.

21pe seyssel, p. 117.
22

)

o

De Seyssel, p. 81.
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over the actual rights and powers that the sovereign courts enjoyed.
Theoretically the major juridical organ’in FraD;e, tﬁe Parlement of
Paris had separated itself from the curia regis during the thirteenth
centbry. Its composition fluid, its area of competence never fully
specified, Parlement ifse1f claimed supreme power as the sole arbiter'\
of the king; Eecause he had granted it a portion of his-sovereignty.
In practice, the.Parlemenf of Paris judged all cases touching the
king (such as the crimes of treason and counterfeiting)} and the peers

of the realm;”it also received final appeal from the lesser courts of

the bailiwicks and seneschausées. Finally, parlementarians claimed

that they played a fundamental administrative roie, since they offici-
ally supervised all magis_tr‘acies.z3 The pretentions of the Parlement

are best voiced in a remonstrance (1489) égainst Louis XI:

>

r

Est lad. Cour le vray siege et throne du . . . dont il est le
premier et le chef, ad instar du Senat de Rome, qui estoit
constitug de cent hommes, dont 1'Empereur estoit 1'un et le
chef.24 ) .

The Valois kings, especially Frangois [, repeatedly tried to restrict
the area of competence of Parlement to juridical affairs .alone. But
the Parlement of Paris:kbﬁqined iinvolved in legislation by way of its

right to register all royal édths. A1l edicts presented for

. 23Doucet, pp. 178-87; Salmon, bp. 70-72.

%4Qu0ted in Doucet, p. 182.



regisfration, although unchangeable, could be amended by a list of
addirions; this list of modificafions or conditions a¢tae§§d tg the
original edict would have the same b1nd1ng force as the k1ng‘$*
command. Furthermore, Parlement cou]d remonstrate against the k1ng,‘
if it d1sagreed with the whole substance of the proposed Taw 25' . None-

theless, the k1ng could, in the end, enforce his will e1ther by a

lettre de jussion or, as a Tast measure, by a 1it de justice. - The’

ordinance of Moulins (1566) further jncreaéed-the king's power over

his sovereign ceurt in that, henceforth, all edicts, once enregistered,
might not be- obstructed by par]iamentary ihterferen;e726 And,  in fact,
the'king useally cou]d press Parlement to capitulate to his demends:
registratibn'of the Concordat of Bologna (1515), 'to take‘on]y one
extreme exemp{e, took two years, but eventually Par]éﬁent had.to'y1e1d.
%ina]ly,.the Valois kings usurped a part of Parlement's juridical power
by reserving the right of highest‘éppeal for themselves and their own

infgrmal court, the conseil des Egrties.zz

. 7
The gradual decline iﬁeparliamentary influence nothwithstanding, . .

"

dé Seyssel maintained vehemently ﬁhat any king who acted wfthoht a

~parliament would be a tyrant and that, 1n‘France, the Pariement of Paris

252e11er, pp. 155-6.
*Bpoucet, p. 185.

?T7eer, p. 113.



was the sole guardian of justice in the realm. . The third check that de

Seyssel placed beside justice and religion was what he called the 'po1icé{:

1

C est a savoir de pTus1er Ordonnances gqui ont eté faites .par les
Rois memes, et apres confirmées et approuvées de temps en teamps,
lesquelles tendent 2 1a conservation du royaume en universel et
'part1cu11er

These laws have been observed for such a 1ong time that the k1ng may not

derogate from them, unless he have the sanction of Parlement and the

cour des comptés. Moreover, each of the three estates —. the nobility,

.the peuples aras, and the Qéup1es menu — has its own traditioné]rffghts

and privileges, which the king may not injure. It is the proper order—

[
1

ing-of these estates, argued de Seyssel, that best sérves to protect
the public wé1fare. The nobi]iﬁy, in exchange for military service,
p should kecefueospecia1 exemptions anq pr?rogative; fhe.bgurgeoisie,’
~in exchange for administrative and juridicar service, should receive

the right to follow trade; and the peuples menu, in exchange for manual

labour, should ‘receive the right to hold certaih Tower echelon admini-

strative positiohs.- A1l three estates, in addition to special privileges.,

should enjgw full protection by the laws of the kihgdom.29 These three

-

28De Seyssel, p. 119.

2?De Seyssel,. p. 135.
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corporate bodies, eaéh obliged to fulfill a specific function and each

granted certain rights, form the corpus mystique of the realm.

The monarch's rqle, then, is to make sure that each estate

- -
performs "its duty and receives its rights. According to de Seyssel,

this is best done by obeying and maintaining good laws and customs; by
annulling out-dated laws; and by.mak¥ng new Taws, should the need

3 The- king, in ce Seyssel's cchema of a corporéte state, iso

ngove all thé servant of the law and of the corpus rejpub]icae mysti-

Lum.” - His role as Tegislator is subordinated to his -rote as preserver

.

of the good, old laws. Thus, de Seyssel contjﬁued;

Te Roi et Monarque {connaissant que, par le moyen des Tois,
ordonnances et Touable. coutumes de France concernants Ja

Police, le royaume est parvenu a telle gloire, grandetr et
puissance qu'on voit, et se conserve et entretient e paix,
prospértie et réputaion) les doit garder et faire obServer
Te plus qu'il peut: attendu mémement qu'il est astcgint,

par Te'serment qu'il fait a son couronnement de ce“faire,32

The king, in short, ruled over a realm that enjoyed a mixed constitution:
the king, obeyed and revered by alil, hb]ds all power and authority,
al though he iﬁklimited by good laws and officers of the realm; Pariement

Which de Seyssel had compared to the Senate of Rome, moderated the

e seyssel, p. 135.
pe seyssel, p. 130.

3%e seyssel, p. 154.
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.

dominion of the king. The French state is, therefore, half monarchical

and half aristocratic 33 .

De Seyssel trusted in the good faith of the king and Parlement
to maintain the corporate structure of the state; He allocated no part
of the sbyer$ignty to the many representative assemblies that continued
to conQene throughout the sixteenth century. Such assemblies, however;
claimed an almost unlimited area ofrcompeteﬁce and later French political
theorists saw in these assemblies the most powerful check ﬁn the.ac?ians
of awillful Orftyrannfca1 monarch. First among these assemblies was .

what de Seyssel named'the assembliée casuelle des Notab]es,34 an assembly

‘”de bons et notables personnages de divers Etats" appointed ;} the
monarch. Varying in composition and function according to the king's
pleasure, these assemblies were wholly cgnsultative: they in no way .
determined the substance of new legislation. Thus, in 1506, the towns

- were asked fo sgﬁd deputies.to Tours to support the king's wish to break

off the bégrothal 6f hig'da;ghter Claude to the future Emﬁeror Charles V;

" in 1527, F}angois [ assembled clerics, parliamentarians, and nobles to

ratify the Treaty gf Madrid; in 1558, Henri iI summoned the towns and

prelates to support the continuation of the war against the Hépsburgs

=
33De Seyssel, pp. 81-82.

340e Seyssel, p. 135,
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after the defeat of Saint Quentin; in 1561, notables of the Chureh met
at Poissy to debate doctrinal matters and to:reso]ve religious dissent;
finally, in 1583, Henri III consulted financial experts at St. Germaip

to alleviate his financial difficulties. °

More significant than the assemb]ies of notabies was the_Estates—
General, even though its authority existed more in theory than in prac—
tice.. Myth and insufficient ddcumentary evidence c]oud the history of
this institution; moreover, the French monarchy never enacted Taws to

specify e1ther the procedure or the area of competence of the Estates..

Slxteenth century theorists, as well -as modern historians often perforce

.based their analysis of the Estates on guesswork, if not wishful thinking.' ™

Only two features appeared consistently in the proceedings of the Estates:
the king requested towns and bailiwicks to send deputies chosen from. the
"good persons" or notab1e personnages" of the1r d1str1cts, once at the
assembly, these deput1es presanted cah1ers de d01eances The manner of
eTection var1ed from district to d15tr1ct usua]]y, however, the- bailli

nominated the deput1es for the first and second estate, while the town
oligarchy or village notables élected the deputies ror the third estate.
At a bai11wick assembly., further elections or nominations determ1ned the

group of deputies.sent to the Estates. The cghiers were generally .

s

35Doucet pp. 328-35; Ze]]er pp. 342-3; Russell Major,
Representative Inst1tut10ns in Rena1ssance France (Madison: University
of Wisconsin Press, 1960), pp. 122-5, 136-7, 144-7.
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compiled at the assembly itself, either by all the estates together, by

each estate separately, or by an eIected'cormﬁittee.36

After the relatively self-sufficient rule of Frangois I and
Henri II, the later Valois kings tended to rely more heavily on repre-
sentative assemblies. Why they wished to convene the Estates frequently
1s unclear, however; since the deputies usually accomplisﬁed very little.
The Estates of Orléans (December 1560), disrupted by the sudden death of
Fréngois IT, occupied itself 1n'definiﬁg its status under the new king;
the Estates of Pontoise (August 1561) was Targely overshadowed by the
assembly of notab1és held at Poissy; the‘Estates of Biois (1576) made a
. serious attempt to reform the state and to }eso]ve ?rance's chroqié
‘financial trouble, but ended in an impasse; the second Estates of Blois
(October 1588} met to resolve the impending dynastic.crisis, but achieved
little more than its'predecessors.37 More often than not, ‘the dépqties
“insisted on discussing their-1oca1 difficulties, ;nd debates on national
issues pften broke down #fito individual haggling over the local ramifi—
cations of national policy. Thus, a call to increase faxation would

result in séparate negoetiations to 1fghten-1océ1 tax loads. Yet, despite

its dismal record in moulding national policy, the Estates' pretentions

\

36Doucet, pp. 314-20; Zeller, pp. 335-40; Russell.Major, The
Deputies to the Estates General in Renaissance France (Madison: University
of Wisconsin Press, 1960), pp. 9-12, 132.

were often unlimitaed. And; in Protestant or Hugueno; theory, the

k]

37 1bid.
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Estates figu}ed as the focus of appeals for popular sovereignty and
justifications of a citizen's riéht to Fesist an unjust monarch.
Duﬁing'the first half of the sixteenth century, French Prot-
estants—tad advocated a passivity that Qerged on quiescence with regard
to the affairs of state. Calvin, for example, repeatedly argued that
citizens, whatever their religious beliefs, might never rebel against

propef]y constituted autho-rity_.38 The Institutes of the Christian

Religion, Qritten in the two'years after the incident of the placards
(17-18 October -1534) and the renewal of religious persecution, was in
part an answer to Frangpis I's severe re]igioﬁs po]icy.39 For Calvin,
natural law had determinea that men live together in an organised
commaonwealth. Natural law, of course, mirrdred God's law and, there-
fore, men wmust reverence all temporal rule — the manifestation of the
Divine will — just as they must reverence spiritual rule. In %adt,
argued Calvin, the contemplation of temporal rule should lead us to
contemplate its source: Bivine rule. In addition, man enjoys liberty
of conscience, but this liberty is’not incompatible with civil servi-
tude; after all, civil society is essential to safeguard bbth jgstice

and religion, as well as material prosperity, and thus the sovereign

' may legislate in matters of conscience. <Calvin next explained the

38P1erre Mesnard, L' Essor de la philosophie po]1t1qggﬁau XVIe
siécle (Paris: Boivin, 1930}, p.

3gMesnard, p. 275.

4
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role that the three basic parts of the state — the magistracy, the people,
and the law - hust play: the magistracy conserves the law and, in so doing,'

is the representative of God; the people must unquestioningly obey the law

#

and, consequent]y, the magistrates; finally, thenlaw animates the whole

body politic and leads men to the Law of God.40

It was not until after th%,St. Bartholomew Day Massacre {August
1572) that Protestant theorists substantially deviated from the guide-
lines of civil action set by Calvin. Théodore de Béze {1519-1605)}, who

had devoted earlier political works to vindicating the Genevan theocracy,

- noW open]y?supﬁorted.the Huguenots' right to rebel against the French

King. In his pamphlet Du Droit des Magistrats (1574), de Béze‘asserted
that all magistrétes fu]e by means of the éuthority that they had
received from,God. Citizens, therefore, normally owe absolute obedience
to their magistrates, unless a command be manifestly iniquitous or
irreligious. In general, the citizen can trust the justice of magister-
jal commands. Yet, if a command appears to be unjugfﬁ\tﬁe citiien,mhst
then examine this command and seek redress by legal mea F.ql Should the

! '
magistracy prove to be recalcitrant, or if a tyrant has illegally seized

'power, the citizen may then use extra-legal means to enforce justice.

o

40

Mesnard, pp. 279-81.

41Mesnard, p. 315; Théodore de Béze, Right of Magistrates in \\
Constitutionalism and Resistance in the Sixteenth Century, ed. Julian

Franklin, op. cit., p. 101. ‘
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Above all, wrote de Béze, we must acknowledge that sovereignty rests
with the people: the king can only rule by the grace of popular‘consent
and must therefore serve those who have set him on the throne. Should

a tyrant usurp- the throne:

the private citizen should appeal to the legitimate magistrates
so that, if possible, the public enemy may be repulsed by public
authority and by common consent. But if the magistrates, from
connivance or whatever, should fail to do their duty, then each
private citizen should exert all his strength to defend the
Tegitimate institutions of his country (to which, after God,
each man owes his whole existence) and to resist an individual
whose authority is not legitimate because he would usurp, or

has usurped, dominion in violation of the Taw.42

If a Tegitimately constituted monarch should suddenly begin to act in a
tyrannical manner, only the magistracy or the Estates can oppose his
will. In such a caée, argued de Béze, the people must accept the leader-
ship of their elected representatives. De Bézelfurther insisted that
opposition to a legal monarch has as its aim the correction of abuse,

not the overthrow of the king. De Béze, then, vindicated the citﬁ;;:ks

.
Ay

right to rebel, although he did so cautiously, trusting in the magistracy's

ability to remedy the king's abuse of his power.

-

L

It was Francois Hotman (1524-1590), in his Francogallia (1573),

who first provided the legal and hisfoEica] justification for popular

:4ZDe\Béze, p. 107.

A
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. rebellion and for the supremacy of the Estates General. For Hotman,
a Protestant Lawyer and publicist, all the civitates of ancient Gaul — .
whether ruled by a king or by an aristocracy — held annual public

councils to deliberate matters concerning the common We1fare.43

The
kingdoms were, moreover, usually elective and so the king's power

was 1im1ted'by-est$b}ished 1aw;'if the king dared to defy thege laws,
the people cou]d'1ega]1y'depose him and elect a more tractable k%ng,
The councils of those Germanﬁc-hations, from which France tracés.her ___:
oriéins, had been eomposed of the King, the princes of the blood, and
representatives from the people. Hotman further argued that this
council had survived in one form or another until the Middle Ages énd
thus the right of the people to cansenf to public boTicy had become
firmly entrenched in the 1awsrof the realm: \

e -

it is completely evident that this splendid liberty of hold-
ing public councils is part of the common law of the people,
and that kings who scheme to supress this sacred 1iberty are
violators of the law of the peoples and. enemies of human
'society and are to be regarded not as K1ngs but tyrants.

The royal majesty pertains only t¢ the king in counci],'tontinued

Hotman; thus, it 15 only in conjunction with the council that the

Fran%01s Hotman, Francogallia in Constitutionalism and -
Resistance in the Slxteenth Centuny, ed Ju11an Franklin, op. cit.
pp. 53-55.

1pid., p. 70.
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king is said to hold the regalian rights —-the fight to wage war, to
legistate, to confer hoﬁours, to divide the royal domain, and to deter-
mine public policy. The king is only a temporary 1eader';-a tutor,
guardiah, or general — while the kingdom exists‘perpetua]1y.45 More-
bver;'phe king exists so]é]y for the people, “For a people can exist
‘Lithout a king, by following its own counsel or that of its nobles,
‘whereas a king without a‘peop]é cannot even be 1magined."46 Like his
mediaeval predecessors, Hotmén compared t%€ realm to a corporation or
a éui]d, and the king to-r the corporation's legal representative or |
grocurafor. Finally, Hotman claimed that the Estatgg’Genera1, as
the historical heir to the Germanic councils, is the only true
representatiQe of the people. In so arguing, Hotman ridiculted
parliamentary preténtions: the Parlement of Paris, this "counterfeit
Sgnate, into wﬂich the kings made sure that no one was coopted who
taey did ‘not think would be useful for their plans," had merely
usurped the rights of the Estates during the fourteenth century and,

consequently, had violated the fundamental laws of the rea]m.47

The more subdued Vindiciae contra tyrannos (1579}, attribuped

{

*S1pid., pp. 73, 78-9.
®1bid., p. 79.
47

Ibid., p. 89.
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to Philippe du Plessis-Mornay (1549-i623), summed up the constitutional
theories of Protestant ideologues and, in so doing, rehearsed much of
mediaeval Tegal doctrine. As had earlier cgnstiéutiona1ist§, Mornay
advfséd that citizens only cbey their king insofar: as h%s commands are
equitous and compatible with ‘the moral, teachings of‘Chrigt. After all,
he argued, the king holds his realm as a fief; if he should commit a
felony against God or his‘peoﬁle, the realm automatically escheats to
its original owner — the peop]e.48 In any case, the coronation oathﬂ—
a double contract made between the king and God, and between the king
and his people — sets definite limits to the king's power. Should he
transgress these limits, the people have the right to rebel because
the ki;g has defaulted on his contract. The pe0p1e:shou1d, however,'
résist the.king by means o% appeals to the magistracy or the Estates.
.The reason for this, w;ote Mornay, is that the magistracy and elected
deputies, although below the king {hdividuaily, form a corporate bbdy
representing the whole realm and, asisuch, collectively are above the

king.49’ In addition:

\".
¥

as a whole people is permitted to oppose a  tyrant, so also
are the principle ‘persons of the kingdom, who represent the
body of the people, in the same manner that municipal offi-
cials may make contracts for the ‘good of the entire corp-
oration. And as the decisions of the majority of a

48V1nd1’c1’ae contra tyrannos in Constitutionalism and Resistance

In the Sixteenth Century, ed. Julian Frankiin, op. cit., pp. 142-3.

N ®ibid., pp. 148-9.
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corporation publicly arrived at are taken as the decisions of
the entire body, so the action of the majority of princes and

notables is taken te be that of all of them, and what all of

~ them have done is regarded as an act of the people as a who1e.5O

st

-

A1l law stems from the will of the peop1e£ the king can only rectify ~
omissions or redundancies in the Iqw and, even in doing this, .he must
have the consent of the nation. If, however, the kihg should decide
to act uni]atera1iy, private persons have no legal right to initiate a
public action. To make this point, Mornay cited thé Roman maxim on.
corpofations:a“for what is owed by a corporat{on is not owed to'any
single individual, and the debts of a corporation are not owed by any
sinéle indivfdua].“Sl Resistance to:the k{ng, tﬁen, must be madé ‘by

the representative organs of the people, never by individuals.
.

£ ) , - .
It was in response to such constitutional theorists that Bodin

. wrote his own political works. Since ca. 1559, when he left the uni-
versity of Toulouse, Bodin had renounced the study of civil Taw to
serve in the auxiliary capacity to various political powers: as an

advocate to the Parlement of Paris (ca. 1562), as a deputy to the

procureur-general of Poitier (1567), as a maitre de requete for the

duc d'Alencon (after 1571), and finally as the procureur du roi for
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Laon (1587-96).52 Contemporarigs énd historians'have accdsed éodin of

Bd]ding Protest;nt beiiefs,53 but, whatever his reaﬁ'rel%gious }eanings
kere, by the mid-1570's Bodin firmly asserted that-the cause ofrnationa]
unity demanded that all Frenchmen turn to the Crown as their sole mate-

rial and spiritual protector. . .
| - . .

To argue this thesiss, Bodfn~natura11y turned to the juridical
concepté and vocabu}ary 5f his mediaeval predecessors. If du P1es§is—
Morqqy could arque from the private law of contracts to prove thaf the W
king waéréupjept to the people's Qi}], ﬁgﬁin could argue from the
private Taw of corporations to prove that‘Eﬂe representative — thg

king — should assume the resﬁonsibi]itﬁes of the entire po]ity!

4

-

52Commonwea]e, pp. A5 - A13. .

53The evidence cited to suggest that Bodin was in truth a Prot-
estant is slight, at best. In August 1548, a Carmelite monk called ‘
"Jehan Baudin" was tried for heresy in Paris; from August 1552 until July
1553, the Geneva registers refer to a Jean Bodin who had been given tHe
status of a citizen; and throughout his political career, Bodin was pla-,
gued by accusations that his faith rested on opportunism alone. The nage .
"Jean Bodin" was, however, a common one and thus Tittle weight can be g
given to random documents referring to a Protestant Bodin. Furthermore,
on 10 June 1562, Jean Bodin made the public profession of faith required
of all advocates to the Parlement; although he was imprisoned in 1569 on
the grounds that he®adhered to the new faith, Bodin was released after
the kdict of Pacification (11 August 1570); finally, the Catholic League
twice {in 1587 and in 1590) cleared Bodin of the charge that he favoured
Protestants in his leqal judgments. The controversial Heptaplomeres
(ca. 1590), a discussion among the believers of seven different fajths,
has often been used to prove t Bodin, whatever his public statements,
supported Protestant aims. What does indicate, however, is that Bodin
remained a religious sceptic un¥il hYs death. Commonweale, pp. A5 - Al3..
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Bodin, 1ike his political opponents, reéarded tegal theory.as the basis
of po]itica] theory_and so.he also rehearsed much of‘mediaeva1 learning
to formulate his counterc]a1ms In so doing, Bodin ignored many of the
pplitical r@a11t1eg of Rena1ssance France for examp]e he claimed far
greater powers for the k1ng_than, in practtce, existed. Yet this blind-
ness was d;e as much to the term%no]ogy of the law as it was.to Bodia's
aspirations on behalf of the French Crown. Thus, because the Corpus .
Juris portrayed the princeps as’ an-#bsolute éuthority and the Senate

as a ﬁure]y censultative body, Bodiﬁlcould easily — given thé maxim

rex 1mperator est — ¢laim that the French k1ng shou]d control the

‘Parlement of Paris. " In short Bodin harnessed mediaeval Jur1d1ca1
Tearning in his attempt to provide the legal basis for the absolute-.

powers of the French king.



. The éivi1 and réjjgioys wérs'gn France during the 1ate'six—r
teenth century ha& raised the crucial issue.of the 1imits‘of 1awfu1-
-, resistance to the’E}bwn} Yet the ttaditiohal source of law, the’

. JuétiniénﬁEo&;; seemed to qffef 1itt1e'préctica]fguidance for a dis-
cussiqﬁ of a French’éitizen's.fights and obligations; - legists turned,
‘thekefore, to the possibility of constructing a new law code tﬁati
would be both univérsa] aﬁd relevant. Bodin's'interest in a
reconstructed public law code, then, reflected the urgent demands of
French jurists and stafesmen‘during the political crisis gf the 1560's
for a -fresh approacﬁkto‘constifutional Taw. | -

-

b - } .
Although Bodin's Les Six Livres de la République was perhaps

the first successful synthesis of legal and'historical studies into a
poTitﬁga] system, Bodin was not the first lawyer to.call for the
~ reconstruckion of a universal law code. Frangois Connan {1509-1551),

whom Bodin praised in his Methodus ad facilem historiarum cognitionem ©

for his desire to cambine the ﬁrecepts of justice with the hractice_pf ’
]aﬁ, had ddninglihe last f{fteen years 0% his career continUbus1y
demanded thét;jurists turnlfheir attention towafd'a methodi%aﬁ
re=examination’ of c{€i1.1aw. The guidelines for tbis‘ée-exémjnation,
’c]aimed Connan, should be the p%inciplés of jUSfice and fhe heeds pf

»
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men 1n society; any new universal law code should thus blend togethe;/
those laws common to all societies (the jus gentium) so that each man
will receive his due. To organ1se th1s ius gentium, the Jjurist should
divide his material into logical units according to rgg;g_[ggy;, after

having defined his subject matter rigoroﬁs]y. In his Commentaria iuris

civilis, Connan himself tried to follow this method but, as his title

.suggeéts,he limited his' reconstruction to providing\€ new basjs for the

study of Roman law alone.l
‘/_“—4

More 1mportant perhaps, than the work of Connan were the works

of Frango1s Baudouin and Frangois Hotman. In his Q§_1nst1tut1one

historiae universae (1561), Baudouin outlined a scheme whereby a reformed

' “jurisprudence would become the agent of the reconciliation of _the

)
ultramontane Papacy and the Genevan Church Since the study of the

.Corpus Jur1s does not adequate]y preparé\the Jur1st for pract1ce in the

French courts or for the affa1rs .of 'state, he should supplement h1s know-

ledge of the civil 1aw'with a careful reading of histories. " Only after

an intensive course in universal history — in partitular, religious,

o pe1itica1‘ and 1ega1 history —-wil] the jurist understand the nature of

.soc1ety and the historical deve10pment of institutions. He will then be

in a pos1t1on to suggest Jud1c1ous changes in the const1tut10na1 laws of

-

. -h
v

Jean Moreau-Reibel, Jenn Bodin et.le dro1t public comparé dans

ses rapport avec la Qh11osoph1e de T'histoire (Paris:d. Vrin, 1933),
pp- 20-23. ,
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a commonwealth, if a political erisis should occur.2

Hotman's' Anti-Tribonian (1567) recommended a more radical course

for the réform of jurisprudence. French courts and Taw schools continue

to idolize the Corpus Juris, argued Hotman, and therefore blind them-

selves to the real roots of the French legal system: Frankish and Gaulish
cus tomary 1aw.. Legists would be better advised, then, to study feudal
~law and to consult the Corpus Juris only when cuétamary usage provides no
cogent solution to a legal p_r'ob]em.3 Furthermore, Hotman hoped that his
treatisé wouid givé.the impetus for the compilation of a new Taw code.
It will bé Qerj éasy at this time, " wrote Hotman, "when it has pleased
God to grant our France a ‘Solon in the person of the great Michel de
1’H6pita1, to .bring tbgether a number of jurisconsu]ts, statesmen, and
some of the more notable advocates and practitioners of therkingdom,‘énd
.fo_chafge.them Qith'bﬁinginé together what they can use in the books of

. Justinian as well as in the books of philosophy and in experiencg.“4

23u1an FranKTin, Jean-Bodin and the Sixteenth Century‘Revolution -
in the Methodology of lsaw and HiStory (New York: Columbia University
Press, 1963), pp. 42-5; Donald Kelley, Foundations of Modern Historical

Scholarship, op. cit., pp. 127-36. -

3Frank}in, Jean Bodin and the Sixteenth Century Revolution,
"pp. 46-56; Donald Kelley, Francois Hotman.(Princeton: Princeton Univer-
sity Press, 19¥3),.pp. 192-7; J. G. A. Pocock, The Ancient Constitution
and the Feudal +{Cambridge: Cambridge University Press, 1957), pp.12-23.

-

L S
4Quoted by Kelley, Frangois Hotman, p. 196
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Bodin's first step toward the reconstruction of a universal law
code or the synthesis of all major legal systems came in.his Juris

universi distributio, a brief treatise first published in 1578 but

probably written well before-the Methodus ad facilem historiarum

e

"cogﬁitionem.‘ As did his contempotaries, Bodin denied the universal

validity of thelCOrpus Juris: the civil law had beeﬁ cbmpi]ed for only.
one state — Rome. Moreover, the Justinian code reflected a specificnz
staée of historical development of the late Roman Empire and could no

Tonger be considered applicable to the contemporary world. The proper
"field of study, then, for those who hoﬁed to compiie a univérsa] law

code should not be the Corpus Juris, but .the jus gentium seu commune:

that is, those Taws which all peoples past and present have -held in
common. Bodin offered the following 1ist of laws as the basic compon-

ents of this jus gentiumf

A1l people have — or at least the better part of all peoples —
public law, private law, laws of the prince, magisterial
edicts, Taws of the majesty, ‘customs, and certain institutions;

. A where there is no law, there are customs and equity: there are

: also certain laws of rewards and punishments,. contracts,

obligations, testaments, judgments, decrees; actions of the -
law, and all those things which conserve the saciety of men
among men.5 ‘

5”Habent autem omnes populi,-awt—cevie quidem populorum bona pars,

Tus .publicum, ius_privatum; Teges principum, edicta magistratuum, jura
maiestatis consuetudines, quasdam & instituta, & ubi Tex desit, aut
ipsa consuetudo, aequitatem: tum etiam.paenarum ac praemiorum iura
quaedam, conventiones, ohligationes, testamenta, iudicia, decreta, legis
actiones, & id genus alia, quibus hominum inter homines societas conser-
vatur." Jean Bpdin, luris universi distributio in Oeuvres Philosophique
de ‘Jean Bodin, ed. Pierre Mesnardi(Pari§: Presses Universitaires, 1951},

pp. 72-3.

N
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But the inmense més§ of material on customary law, as well as
the disorder oflthe Corpus Juris and the quantities of glosses, concilia,
and Taw texts based-on the Roman ]aw; posed an almost insurmountable
difficulty for the ‘compiler of’é universal law code. The discovery of a
method that would permit the classification of this vast amount of ]éga]
material had to precede fur%her study.' Forlthis reason, Bodin urged

-

jurists to follow the example of Plato: "Plato dicere solebat, nihil
- . ] ’ N -
divinijus sibi videri quam apte dividere, eo pertinet, ut in’rétta divi-

6

sione memborum omnium perpetua sit, & continua quaedam series.”” Like

Fraﬁgois Connan, then, Bodin stressed the need to re-orqganise juris-

‘prudence by dividing and subdividing legal matekia] into easi]y.manage—

able topics or arguments.

As Kenneth McRae has persuasively-argued, the source of both

Connan's and Bodin's method was probably the Institutiones d1a1ecticae7:,,

of Peter Ramus. Basing his design for a new logic on‘gf§pmewhat sketchy

T

o

understanding of Plato, Ramus had assumegfihat”fﬁé’materia1 world is no

more than a copy of the hienarchyﬂa% jdeas existing in the mind of God.
The 1ggicianfneéa’56£ strive to shape a composite model of the universe

through a lengthy and laborious inductive process; he need only uncover

the basis of the generalised concepts of the mind — and then organise

6Jean Bodin, luris universi distributio, p. 71.
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his sense data accordingly into néat, symmetrical pattérns. These
patterns, if they are deduced from inviolable and eternal ideas,.will
correspond to the eternal paradigm. Reagoﬁ, therefore, involves a
two-fold process: finding or inventio and disposing or collactio.
The new logic that Ramus proposed to organise sense perception seems
extremely easy, 1f not simplistic: the subject is first succinctly
defined and then divided and suEdiVided, moving from.general to more
specific aspects, until all poﬁsib]e topics or arguments have been
exhausted. The division of the subject could be done in several ways,
but by far the simp]est was’td’agzide the subject into two contrary
aspects: each,aSpect could in turn be defined and then further sub-

//i,/dTVTﬁga:/ad infinitem. 7 ;

HThe similarity of Ramus's logic to the method outlined in

Bodin's Iuris universi distributio is obvious. Bodin began with a

brief, general definition of jurisprudence that he found in :the Digest

of the Corpus Juris: jurisprudence is the art of rendering to each his

due so that the harmony of society is preserved. He next divided the
art of jurisprudence into four categories, according to the four Aris-

totelean causes: the formal cause consists of ius; the material cause

7Kenneth D. McRae, "Ramist Tendencies in the Thought of Jean
Bodin," Journal of the History of Ideas, XIV (1953), 309-11; cf. Neal
W. G]]bert Renaissance Concepts of Method (New York: Co]unb1a Univer-
sity Press, 1960), pp. 142-4.
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consists of Teges actiones and the Judicii officium; and the final cause

»

consists of aequitas. Each cause or category is in turn defined and
anatomised: ius, for example, is defined as the divine 1ight of goodness

‘and wisdom that Holds society together; this definition then leads to the

bifurcation of jus into jus naturale and ius humanum, the definition of

~the latter term leads to the ius gentium and the jus civile, ahd so on.
Bodin continued this process of subdivision unti] all major aspects of
the.art of jurisprudence were ranged under what he considered its four
major causes. He by no means deviated from the standard textbook defi-
nitions of legal terms —.all his terms conform, more or less, to those

a

provided in the Corpus Juris — and yet he‘provided a wholly new arrange-

ment of legal material.

In the Methodus ad facilem historiarum cognitionem (1566), Bodin

left the realm of pure legal science for the study of history, “for in
history the best part bf universal law lies hidden; and what is of great .
weight and importance faor the best appraisal of legislation — the customs
of the peoples, and the beginnings, growth, conditions, changes; and

decline of all states — are obtained from it.”81 Bodin complained, in his
dedication to Jean Tessier, that most writers on the civil law.had merely

encgmberéd an already unwieldy body of Taw with the bulk of their endless

8Jean Bodin,.Method for the Easy Comprehension of History, trans.
‘Beatrice Reynolds (New York: Columbia University Press, 1945; rpt., New
york: Octagon, 1966), p. 8. Hereafter referred to as Method.
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disputatidns, They had done sp,'moreovér, because they had misunderstood

the true aim of Tegal studies. Any art, inciuding the art of Jurisprud-

ence, should seek out universal truths; law studies,shouId: therefore,

seek gut the eternal principles of good government. Instead of confining
themselves to a close examination of Justinian's code, jurists "should
have read Plato, who thought there Was one way to establish law and
govern a state: wise men should bring together and compare the legal

framework of all states, or the most famous states, and from them com-

pile the best kind.“9 In short, by comparing the -public laws of major

commonwealths, Bodin expected to find the foundations of a ius gentium

seu commune, which could then be used as a guide to just government.

For this reason, claimed Bodin, hé had previously drawn up his Iuris
o '

universi distyributio, a table for the arrangement and classification of
1aws 56 that the law-student might easily trace®the "main types and
divisions of types down to the lowest, yet in such a way that all

10

members fit together." Bodin would now also yoke historical studies

to his legal studies to fashion a practical philosophy of politics.
Bodin further criticised the method of exegesis practised by

both mediaeval and contemporary legists. While the glossators and

‘Method, p. 2. ~

lOMethod, pp. 2-3.
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post-glossators had obscured the meaning of the Corpus Juris with their

ignorance, contemporary legists beliéved that their sole task was in
the counting of sy]]ap]es. There are, according to Bodin, four major
type; of legists: theorists who lose themselves in a maze 0% exegeti-
cal detaiis; praﬁtitioneré who flagrantly defy the principles of
justice; scholars who combine the}r knowledge of theory with the
practice of lawsand lastly jurisconsu1t§ who -add a knowledge of the

. arts and philosophy to the theory and practice of law. It is only the
Jurisconsults who, because they comprehend the natur;’pf equity and
justice, can grapple with the complexities of legaﬁ studies: they can
assemble their knowledge of both history and Taw as wél] as "circum-
scribe the entire division of learning withiﬁ its Timits, classify into
types, divide into parts, point out with words, amd illustrate with

examp1es.“11

Statesmen should, therefore, turn to these men for the
compilation of a new universal law code; for only the true jurisconsult
can unite a juridical analysis of public Taw with the historical inter-

pretation of.institutions and societies.

In the fifth chapter of his Methodus, Bodin himseltf undertook
to frame a tentative comparative analysis.of political organisations.

For this purpose, Bodin began, as he had in his Iuris universi distri-

butio, with a series of definitions. In order to avoid confusion,

11Method, P.
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argued Bodin, a study of those laws necessary for the preservatian of
social harmony must be preceded by clear, succinct éxp]anations of the
three basic comﬁonenﬁs of societ;: the citizenry, the magistracy, and
thé subreme'authority. In particular, these explanations must be
universally valid. Aristotie, for examp]e} had erred grieﬁous?y when

~ he had defined a qiti%en ag any indivfdua] who hight share in the
administration of justiée, hald public office,'or act in a deliberative
capacity, because this definition described a citizen of Periclean
Athgnﬁ,on]y; Bodin ﬁhus offered to replace the muddled and often irrele-
vant definitions of Aristot]e and other political theorists with tﬁose

" he had discovered through the cogency of reasoning. First, a citizen

in all commonwealths is a free subject bound to obey his sovereign lord.
The magistrate holds a part of public authority and has the power of
coercitio,{a1though his commands are meré]y ordinances, never laws.
Finally, the supreme authority holds the summa rerum or the summum
“imperium, the basic rights of which are-the right to create and define
the offices of the magistracy, the right to proclaim and annul law,

thé right‘to declare war and peace, the right to receive highest appeal,

12 Bodin, theh, trans formed what

and the power over Tife and death.
mediaeval legists had called the regalian rights of the Crown into the
~essential marks of sovereignty. He did not, however, as yet consider

the law-making power of the kfng as the foremost characteristic of the

1210thod, p. 166.
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imperium and so agreed tacitly with mediaeval and Roman legists that
jurisdiction and administration, not legislation, was the pre-eminent

sovereign right.

Bodin's descriptions of the basic components of society stemmed,
of course, from traditional juridical concepts of public rights and
obligations. An examination of the state can therefore be reduced to
aqlexamination of the legal status of the members of a commonwealth —
of the public laws regulating this status — and to an unravelling of
the web of 1ega]'re1ationships émong magistrates, citizens, and the
suprefne authority. In particular, Bo@in focused His analysis on the
supreme authoruty, "the determining condition of the Repub]ic.“l3

For it is the number of men who hold the sovereign rights, the loca- -
tion of sovereignty, that determines the form of government: a mon-
archy i§ simply the rule of one man, an aristocracy is the rule of a
minority of citizens, and a democracy is the rule of a majority of
citizens. Moreover, when the 1egis§ has grasped the nature of fhe
-soﬁereign autherity, he will then better compréhend the obedience
that both magistrates and citizens owe to their rulers and the rights-
that are secured in exchange for this obedience. |
It is particularly urgent, wrote Bodin, tb distinguish sharply

between the public rights of the magistracy and those of the sovereign

. 13Method, p. 156.
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authority,. for the misinterpretation of these rights has hitherto
clouded the analysis of public;and;constitutional law. Bodin claimed
that, although the five rights he'had attributed to the sovereign
authority were generally undisputed, juriscoﬁsu]ts had often been led
astray- in tﬁé%é analyses by what appeared to be.the sweeping powers
delegated to magistrates: To clarify the rights of magistrates, then,
Bodin re-examined the critical problem of the right to the merum
imperium, a regufrent prob]ém in legal debates past and present.
Bodin, however, cut through-the tangles of past legal debates by

re-asserting the Roman definition of the term merum imperium: following

Bartolus — and consequently Ulpian — Bodin claimed that this legal term
referred soltely to the power of the sword. Furthermore, cautjoned Bodin,
the legist should not dwell exclusively on any specific power or area of
Jurisdiction hedd by a prince or magistrate if he wishes to understand
the natpre.of'pub]ic power; the legist should also examine the means
whereby all magisterial and sovergign rights are held and exercised. To
do so, the legist should make a basic distinction between the leges

actione of‘the statutory process {Cujas duly ridiculed Bodin's misunder-

standing of -the term legis actione) and the judicit officium, a dis-

tinction that Bodin had made earlier in his Iuris universi distributio.

The legist must further diétinguish between the law and equity; that is,
he must understand thaf equity is a princip]é that sténds apart f%om
"enacted laws that may be used to correct the law in particular cases,
but that is not a criterion to ascertain the legality or validity 6f

\

the Taw. Whatever functions a magistrate performs by law in carrying

out the statutory brocess may never be delegated; but Whatev;F“?unctions
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a magistrate‘performs by right of office — by the iudicii officium — in

- apply1ng the pr1nc1p1e of equ1ty to a special case mdy be entrusted to

others.

'Usfng Bartolus's definition of the servite and nobile functions

———

of a mag1strate Bodin argued that on]y those powers granted by the r1ght
of office agree with the fundamenta1 ro?e that the magistracy p]ays i

any commonyealth. It 1s these powers that are: tru]y nobile, 1n that they

require the magistrate to understand the principles of equity and JUSt1C8

- The rights of the maglstracy, then, are- not 11m1ted to the merum imperium

——

alone; for certain mag1strates, they also 1nvo]ved the power to enforce
spec1a1 Jjudgments beyond and even contrary to the Taw, if the pr1nc1p]es
of equity should demand extraord1nary Teg1s1at10n In short, ggglig :

- magistrates held the right.to act and to Judge accord1ng to conscience,
That this right has been granted to mag1strates can be demonstrated,
argued Bodin, by a brief glance at nistorical examples. Bodin conc1uded
then, that, although the five basic attr1butes of sovere1gnty were
inalienable, in certain cases the mag1strate couid, by right of his
office, be.granted the right to correct the ]aw.l4

-

\\\M_’/J Having distinguished the rights of the magistracy from those of

Yimethod, pp. 173-5.
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the sovereigq‘authority,_at least to his"éatisfaction, Bodin could now
proceed to a’ simple CTassificafion of the types qf.government: a three-
fold; divisiaon o? all governments into monarchies, aristocracies, and
democracies. Mo%eover; because he wished to avdfd the application of
-ethical norms to political theofy, Bodin refused‘to classify tyranny,
oiigarchy, and ochlocracy as distinct types of ﬁo]it{cal organisations;
' after a]{, he’argued,_the vices or tﬁe virtues of the rh]ing body'héver,
affect the fundaméntaT constitution of a comﬁon&ea]fh Nor would BodIﬁ'
acknowledge the poss1b111ty of a mixed constitution, desthe the popu—
1ar1ty.of_de Seyssel's analysis of the French government, SoVereignty,
“or fhe ownership of the sovereign rights, is a]ways'indivisib1e ﬁnd
'thus no government can exist if, for example, %he executive power is

- separated from the legisiative power. For this reasbn, Bodin maintained

-

that, contrary to contemporary opinion, neither Rome nor Venice had had

.

mixed constitutions: hoth had undoubtedly always been pure popular
states. Contérini, in his eu]ogy of the mixed government of Venice,

had himself confessed that appéa] from the magistrates lay with £he
people and had tﬁus unwittingly revealed that Venice was in practice a
democracy. And Roman historians had repeated]y suggested that the prop—
erty of all c1t12ens fortunes, Tiberty, 1ife, death, JUSt1CE ]aws,

t

wars, peace treat1es, and the-entire welfare of the state depended.on

-the will of the people. 15

Puethod, pp. 185, 188.
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Armed With this three-fold classification of.governments and
with cTear, brief definitions of the legal riohts and obligations of
. the citi}enry, magistracy, and the supreme authority, Bodin now thought
himse?%bprepared to analyse the atructure of all major commonwealths
past and present. Ent the search for the basis of a universal law code
did not end with the simple exposition of the structure of poTiticat
organisatﬁons' Bodin further argued that some notion of historical
deve]opment must be added to our understand1ng of const1tut10ns and
pub11c 1aw With this aim in m1nq, he outlined the pattern of change
_that all commonwea]tha had undergone; in so doing, he substituted a
dynamic pattern'of historica] deve]opment for the static historiography
of mediaeval theorists. | |
The orlg1ns of ‘human soc1ety, Bod1n c1a1med, can be found in
the 1aws of nature. In the state of nature, each 1nd1v1dua1 had enjoyed
- '_f’” . absolute liberty - and sovere1gnty over h1mse1f even though this 11berty
| L became somewhat constra1ned after the format1on of the first natural
assoc1at1on'7~the fam11yt Nhen the number and size: of fam111es had
increased and the bonds of kinship had been extended, men further
boundfthemse]ves_within a seton@-t?pe of association — the fraternﬁty
~ or fellowship. These aesoctat?ons, a]though'not derived from the force
| of natural 1aw were‘whol1y conSbnant with natural reason' whi]e.men
still 11ved in a state of nature, en11ghtened se1f—1nterest and brother]y

. love prompted 1nd1v1dua15 to seek vo1untar1]y the benefits of a commun1ty

bud assoc1at1ons that resu]ted from the later combination of . fellowships

.
- H i ' ! '
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and fraternities were regulated without positive law and weré this a

ha]f—way‘houée in the evolution from a pure state of natufe to an

organised poltical society. Accqrding to Bodin, covetousness led to

violence and necessitated a Tegal éssoéiation or a state only after

the formation of communities. Two typeé of monarchical government

then emerged: either force and conquest created tyrannies or individuals
willingly gave up their liberties in ex;hange for the protection of an

. equitable overlord. Goaded by envy and greed, howeve};:the multitude
soon tired of its subjugation, drove the monarch frq@ the-éommdnﬁea]th,
and finally established governments of ‘the optimates or the people.

The course of history, théreforeL 1nv01ves ihe,iney%tabie d?generation
from monarchical rule to the rule of the many. kBy méqgs,aé this schema

of his%orié§1Adevelopﬁent,»the student of history as well as- the legist

can trace the'evpiﬂtion of all major cqmmonwea]ths.16

:0n1y after he had anatomiged the structure and eyd]utibn of most
Europeén poTitica1 Prganisations did Bodin proﬁose that monarﬁhy be’ con-
sidered the best form of governhment. Hiétory has repeatedly ;hown,

" claimed Bodin, “that any form of poﬂu]ak rule, .be it of the majority or ]
of the mipb?ity, 1eads’iné§orab]y to civil unrest and the ébrogation.of‘
‘legal rights. Only monarchies have been able to unify the diverse
elgﬁents'of a society l all individhals, re]ig%ous~seéts, corborations,

communities, provinces, and estgkes — into.a purposive whole and have

- Byethod, pp. 212-17.
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thus ensured thé‘attainment of the pub1ic‘good. Therefore, we should
analyse moﬁarch1¢;1 governmgnts, especia11yﬂzﬁe means by which the

.cbnstitution.ﬂf a monarchy guarantees the fundamenfa] civil liberties

.of all-subjects as well aé protects social harmohy. This ana]ysig will

in turn serve as the basis for a reconstructed law code.

| ‘Bodih[s plan to use the constitution of'a monarchy as the basis
of a pérfect, univérsal law code comes of cod;se ss no“surprise. It is
a commonplace to label Bodin as the ardent defender of the‘unfettered
sovereignty of- the French monarchy and, consequently, as tﬁe‘%ifét
ra&ica] ideologue of apsdldfism. Iﬁdeed, the notion that rulership
shbu]d be the qbso]ute'sway qf one man so dazzled Bodin‘tﬁat_he last
sight 0% all other forms of goverhﬁept.l In the Me@hodusi Bodin built
his theory of public ‘law. upon what he thought the rights and power of
the French king should be: sovereign power in all égmmonwea]ths,shou]d
therefore be suprémg; absolute, perpetuai, and indivisible. Bodin in
fact succeeded only injdescribing'the workings of a monafchy. He
simply assumed thét‘SOVereignty ought to-be the absd]upe'ahd indivisib]é
dominion of one man ovér hfs‘subjects and so failed to understand the
Eorporaﬁe sovereignty of the ru1{ng body in an afistéc?acy or a demo&racy.
He further implied that, because we must distinguish between-those who
ru]é‘and tHbse,whg are FL1ed m-bgtween those who s tand above the law and
those who must obsy thé 1aw — it is impassib]é for the subjects of a

commonwealth to hold simu?taneous1y the sovereign rights. In other

words, the subjects and the rulers in a polity: cannot form one corporate

s .
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whole. ~ According to the logic of Bodin's argument, democracy is little
more than a euphemism'fof what is really anérchy. Only in a monarchy,

in‘which sovereignty is wielded by one man, is the proper relationship-
pf ruler to subject, as weli és the indivisibility of sovereign power,

maintained. Monarchy is therefore the only perfect form of government.
In any case, arguéd Bodin, nafura1 and divine law pggyide the model for
the perfect staté: just as God alone rules the univérse and a father

alorfe rules his household, so should one man alone rule the polity.

{ Bodin, thenf hoped to vindjcate the rights of an absolute mon-
arch bécause, for him, only a king can successfully unite society into
a Iega] framework or association thaf can pfdte&t both private and
pub],if:. interests. The king, who caﬁ balance r:ﬁstributive aﬁd coﬁa—
tive justice and who should most perfectly understand the precept§ of
eqﬁity; provides the princip]g of harmony within this legal association
and moulds all components of society into one body po]itic.l7 Bodin's
appl%cation of the principles of momarchical rule to all types of
government, albeit i11-founded, merely reinforced his argument for the
nezessity of an absolute monarchy: given the premises of his arguments,

aristocrdcies and democracies will-appear to be hopelessly insecure and

unstable. For exampie, in sharply separating the legal rights of the

A

Yvethod, pp. 268-72, 286-89.
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éitizenny-from the rights of the ruler, Bqdin formulated what Otto

von Gierke would have calied a theory of dugl-State personality: that
s, the body politic is in fact composed of two distinct corporatioﬁs —
the corporation sole of the monarchy and the corporation of the people
as a who]e.18 Although this theory can explain the workings of a

noharchy, in which the ruler establishes a common control and central-

j§$59d }oﬁer that standg above. and detached from those who are ru]ed, it

) is not clear in the Methodus how the‘Fitiéens'of 3 éemocracy can at the
same time be'both subjects and rulers. Furthermore, if ﬁt is only ‘
possible, as Bodin asserted, to have one indivisible ruling body iﬁ:a
polity, it is difficult to imagine the govérnment‘of a democracy or an
aristocracy, in which 'sovereignty is shared among a ‘group bf.beople.
Had Boéin showed how democratic or aristocrati¢ governments form a
corporate or Iega!ientity, he could have by-passed this problem. Bodin,
howver, ignored the‘constitutional_theory of'contemporary legists, which
portrayed French representative organg-éshtﬁé*legal and public guardian

~of the entire polity. He preferred to grant the anership of the

sovereign rights to one natural person — the King; and we perforce

return to the notion that a monarchy is the only pure, and indeed the

L

only possible, form of government.

L4

18ytto von Gierke, Natural Law and the Theory of Society: 1500-
1800, trans. Ernest Barker (Cambridge: Cambridge University Press,
1958), p. 53. .
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The absolute and indiyisib1e'sovereignty of one ruler does not,
however, entajl thé total subjugation of the people. Bodin above all
wanted to secure the civil liberties — in particular, the right to
enjoy private progerty — of each indiQidua1 subject to the Crown.- He
tried to formulate, therefﬁre, a moderate political programme that
would guard against the threat of tyranny and that would also refute
those who saw every royal prercgative and all céntra]ised_government
as a violation of individual Tiberty and who would thus 1imit royal
power by a hedge of constitutional checks. In short, Bodin hoped'to

find the middie ground between tyranny and anarchy.

In seeking a moderate public law code that would simultaneously
harness the powers of the king and strengthen centralised government,

Bodin in part reiterated the constitutional theories of his contempor-

aries. French civilians had relied upon the language of the Corpus~Juris,
‘ particularly on the Roman deﬁ?nition of the princeps and the late

mediaeval juridical maxim rex in suo régno est imperator sui regni, to

assegt both the status of the king and the rationale of centralised
government. Yet;;hey had also found in the Roman law the iustification
for the rights of feudal institutions that effectively limited the power

of the king. The commonweal th was,-after/al1, one corpus mysticum

composed of interdependent units of governmentX only the harmonious
agreement of all tﬂese units coyld protect the public welfare or the
common good. As we have seen, 1egists'thus ransacked both priVate and

public Roman law to bolster this theory: for example, the maxim quod

. | b



omnia tangit became the mainstay for theories of parliamentary consent.
The use of the Roman law to support concepts of constitutional restraints
was later suppiemented and often corrected by the use of customary law.
For example, de Seyssel had arqued that, although the French king nomin-

ally possessed the plenitudo potestatis, whenever a law or custom is

allowed to exist, the king has in effect renounced his power and may not

revoke these laws or customs.19 . -

Bodin'hqsed his own discussion of the constitution on a distinct-
ion between two types of monarchs: the tyrant and the royal monarch.
Whereas tyranny, which Bodin” cons idered tovbe a primitive form of king-

. ship, is unjust, unlawful, and unrestrained rule by one mén, Christian
princes (who are all royal monarchs)} depend on the 6rder1y, lawful
succession of the Crown for their ffght to rule. Moreover, all Christ;
ian princes act withiq the law. Although he conceded that it might be
neceésary to place the supreme authority above the‘éonstraining force of
the law so that princes could Tlegislate freeiy, Bodin préferred to argue
that the Christian prince irrevocably binds himself to obey the Taws of
his realm b& means of his coronation ocath. The Christian prince is thus
legally resppns?ble to govern justly and for the_pub]ic welfare. Further-
more, the prince‘can and should bind both himse]fxand his subjects when-

ever he promulgates a new law: -~ T E

hl

195414an Franklin, Jean Bodin and the Rise of Absolutist Theary,
~.0p. cit., pp.c 6-21. : v
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Indeed, it is a fine sentiment that the man who decrees law
ought to be above the laws;. . . but ‘once the measure has been
passed and approved by the common consent of everyone, why
should not the prince be held by the laws he has made? . . .
If it is just that a man shall be held by whatever he decrees
for another, how much more just is it that the prince or the
people shall be held by their own Jaws?20

In short, when a law has been enacted with the consent of the community,

the king and the community é}e equally boﬁnd td respect this law. Bodin
furthe} implied here that, in practice, it is only the sanction of the
community that momentarily, e]evates the soﬁereign prince above the ;aw

so that he can proclaim new Tegislation. Once the law has.been pro;
c]aiméd, however, the king returns to his normal status and is restricted

" by his own law.

The fundamental laws of a commonwea]%h also sﬁbuld protect the
citizen against the arbitrary sway of the sovereign will. Bodin noted
that in France the monarchy may not abrogate the Salic law and the
Agrarian law: the king may therefore not tamper with.the lawful succession

of the Crown or with the public domain. In addition:

»

bl

of all the laws of the realm. . . none is more sacred tRan that
which denies to the decrees of the prince any force unless they
are in keeping with equity as well as truth. From this it

comes about that many are cast out by the magistrates, and the
grace granted [ by the prince 7 is no help to the wicked. Qften
the voice of the magistrates i% heard “The prince can do
nothing contrary to the laws."2l _ . .

Onethod® p. 203.

Ayethod, p. 254. | |

o

o

Moy oo



The magistracy, then, is the judge of the equity of fhe monarch's
legislation”and Bodin complained that, in his daj, it no -longer fulfille¥
its noble task: "Yet when custom grows obsolete we turn gradually away
from precedent.  Oh, that we might imitate the virtue of our elders!

They prefer the loss of both state and rebutation rather than ofﬁ'ce.“22
In the Methodus, however, B odin confined his analysis of constitutiona]_'
Timitations and public law tb an encomium 6f the sagacity of the Frenc
constitution. He offered no explanation of how the magistracy might
Tawfully enforce its will against the sovefeign Qi]], whether resistance
might ever be considered Tawful, and whether constitutional limitations
or-limited rights to resistance are compatjble wjth the sovereign rights

of an absolute monarch.
~

& (
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2%Method, p. 254.
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It was not until he wrote Les Six Livres de la République,

first published ten years after the Methodus, that Bodin fully clari-
fied his concept of public power and grappled with the problems posed

by constitutioqa] law, particularly the crucial contemporary igéue of
the subject's or magistrate's right to resistance. Without chgnging

the bas1c premises or methods of his arguments, Bodin now advanced a
complete p011t1ca1 theory: he broadened the scope of his ana]ys1s to
d15cuss exhaustively a]] types of governments, gave concise definitions
of all his major terms, and culled histories and contemporary p011t1ca1
treat1ses for a host of examples to illustrate his theses. Indded, so
many historical digressions clutter his text that hi® aim — to provide

a juridical analysis of public power and a framework for a reconstructed
universal public law — often seems hopelessly obscured and critics have
frequently accused Bodin of having lost sight of his politi;af theory in
a morass of encyclopaedic erudition. Yet the République does exhibit a

definite structure, similar to that proposed in the Juris universi

distributio and follgwed in the Methodus. A brief description of this

structure will perhaps be useful to indicate the basis 6f Bodin's con-
-, : ~ i
cept of public power.

Vs . : '
As did the chapter on government in the Methodus, the République
Tbegins with a collection of Jjuridical définitions. Bodin gathered most

\
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of the classical definitions of the state, sovereignty, and the;cifi—
zenry, rejected these definitions on the grounds that they al}l 1gcked
precision, and then presented new definitions that were, according to
him, both exact and universally applicable. Tq prove the accuracy of
thgse definitions, Bodin investigated diverse-law codes ranginé from

the Roman XII Tables to recent French'coutumieré:“they a1};.he ciaimed,
assumed that citizens and rulers possess certain basic public rights

and it is in these rights tﬁat we must seek the essence of a c¢itizen or
the supreme authority. In the second‘book of the Régub]igue, Bodin

moved deductively from his basic definitions to the classification and
then the analysis of the three types of government. He next turned to

an examination of those public ipstitutions common to all thre? types

of government: the senate, the college of magistrates, officer;, aﬁd
commissions. Bodin described each of these governmental organs accﬁrd—
ing to its relationship to tHe sovereign authority: that is, he sharply
distinguished the sovereign rights from all other public rights. Mome‘ﬁr
arily side-tracked, Bodin here tacked on a brief discussion of the juris-
diction of private corporations and fellowships. By means of juridical
analysis, then, Bodln spec1f1ed in his th1rd book of the République the
rights and dut1e§ of each governmental organ/ahd the means whereby the
sovere{gn authority de]egateg power.: By the end of the third book, -Eodin
had presented in skeleton form the structure of the state he had dis-
sected each of the three components of the state — the sovereign authority,
the magistracy, and the c1t1zenry-ﬂ and had 1nd1cated the legal re]at1on-
ships” among them.. Once he had anatom1sed the structure of the state,

Bodin could exam1ne the nature and sources of po11t1ca] change. Only

r?‘)
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then coutd he offer practical advice and a concrete p011t1ca1 programme
that would st1pu]ate how social Jjustice is best ma1nta1 ed. Accordingly,
Bodin devoted the last three books of the epub11gue to the human and
natural sources of change and to the formulation of a programme that
would guard aéainst the FEvages of rapid political change. Lastly,

Bodin concluded with a panegyric on monarchy, specifically the here-
ditary monarchy of France.' In short, the first' three books of the

République phesent the ius gentium seu commune outlined in the ILuris

;universi distributio, while the 1as? three books provide a gquide for
- good govehnment based upon this ius gentium.: Bodin's argument, then,
~ progresses from simple juridical definitions to a desc}iption‘of the
legal network of ré]ationships created by pubiic law and, finally, to
a policy of governing_;hat could protect this legal network from

vigolent change.

Bodin shaped his entire po]%tica1 system areuna a single
Juridical definition of the state or eonmonwea]th: it is the aggregate
of families united to protect private and public propefty,.the‘”1awfu11
gouernment of many fam111es, and of that wh1ch vnto them in common.

belongeth, with-a puissant soueraign1t1e 1_ Immeb1ate]y, then, Bodin

1Commonwea]'e,‘p. 1.
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contrasted his own definition based on the precepts of justice and law -

with those pragmatic definitions that had stressed the common good.

-'For Bod1n, the state 15 ]awfu] government, not a political organisation

directed. by the d1ctates of exped1ency and social ut111ty. In arguing

thus, Bodin-supported the mediaeval notion of the ideal commonwealth —

a comnonwealth that, while serving the utilitas publicum, embodied an

absolute idea of the law and, consequently, served to lead the citizenry

— tomoral virtue,

Bodin further stated that this lawful government assembles all
families under one supreme authority.’ Bodin here seemingly digressed

from the expTication of his definition of the state to discuss the

~famity. Yet this d1gress1on is basic to his anatomy of power ~ for the L

family is both the essential comporent and the model of the state..' f

The paterfamjl@as holds together the common_pezfessibns of His commun-
ity through right government and, in return, re {vee the absolute
obedience of his family. Simi]ariy, the sovefe::;\Bfiggg broviees a
single Tocus of rule, albeit pubTic rule, that protecte men 11vipg in

the commonwealth. Even the paterfam111as, who reigns supreme in his

own househo]d, owes’ absolute obedience to hTS sovereign. * A citizen,
then, is a "free subject holding of the soueraignitie of another,man“zz

i

ZComnonweaTe, p. 47.



.That is, he is free from the bondage of servitude, free to"enjoy the
Hber"cies and privileges granted ..by pub]ic‘.law although hé- is Bound *
by the power and majesty of the sovere1gn pr1nce to whom he has p1edged

" his obed1ence Sovere1gnty is the ”most high, abso]ute and perpetuall
power ouer the citisens and sub1ects in a Commonwea]e, ? the marks or -
rights of which Bodin now spec1f1ed and ranked as the’ power to make 1aw
w1thout the consent of the people, the power to declare war or peate,, )
the power to create mag1strac1es, the power to receijve flna] appea1 ;§7
and the. power over life and death. Like his med1aeva1 predecessers
then, Bod1n understood-that the sovere1gn was an abstract1on of..
supreme author1ty - a perpetua] mger1un which- was temporar11y granted
to spec1f1c 1nd1v1dua]s Bodin differed from ear11er theorists, how-
ever, in that he recogg1sed that tite Teg1s]at1ve power —-the pome} to
make the Taw, as we]1 as to mou]d pub11c po]1cy —was the highest sov-
ereign right. Accord1ng to Bodln S schema the state m1rrors the : ,
eternal paradigm of JUSt]Ce that exists in the mlnd of God ‘buf it is '
the king-who actively ‘shapes this Tikeness by mbans of h]S 1egis1at1ve
powers. He does not, as med1aeva1 1egwsts aSSUmed mere]y supervise

the correct application of a pre-existent law code or, at best, uncover
the law that 1ies latent in a political organisation. |

-

"“As in the Methodu&, Bodin's definition of the ﬁega] rights and

‘ obl1gat1ons of the' sovere1gn authorlty descr1bes the wor%;ngs of " a - '§; )
3 . e e -~ - y ‘ -
Commonweale, p. 84. ‘
. v - ., '.‘ *t
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monarchy alone, in spite of his claim to havé @ngtomiséd all typés of
‘ ’pubTicebower. For example, Bodin arqued iﬁ thE“Républiéue that, because
ali ser?efgn rights are subsumed in the powgr‘to.make the law and
. becaud® only oﬁe indivisible body can serve as the legislative organ in-
tﬁe s;ateF the sb#erefgﬁ‘power or the owne}ship of all sovereién rights
gust aMso be indivisible: A monarch can never delegate any’of'these
rights t&-glsubjett without_théfeby ]oéing_his sovereignty;

It is also by the common opinion of lawyers manifest, that- ;o
those royall rights cannot by the soueraigne be yeelded vp; - '
distracted, or any otherwise alienated; or by any tract of
time be prescribed against... . . And if it -chance a souer-
. ‘aigne prince to communicat them with his subject, he shall
. make him of his seruant, his companion in the empire: in
which doing he shall loose his soueraignities and be no
more a soueraigne: for he onely is a souerdigne, which hath
none his superiour or companion with himselfe in the same
kingdome.4

The- error in reasoning here is obvious and is similar to that which
Bodin had made’ in his earlier work: if severeignty cannot be shared”
without a loss of sbvereignty,~how,then do we explain the shared ru]e.
in a democracy or aristocracy? In a later paséage of the Régub]igye,
ébdin again cfaimed that, since sovereignty is indfvisib]e; a mixed
constitution in whfch the Qarious estates of the reaim perforﬁ diff-

erent governmental_functions is a logical absurdity. For, if

’

4Commonwea]e, p. 155.

A
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sovereign authority were shared, the jurisdiction of‘thervarioue

estates would over]ap and civil chaej would ensue. If for example, ~
the nob1]1ty Tegistated, the people controlied the’ flSC and the k1ng
held the power over ]1fe and death, each estate could effectively block
the exercise of the others rights: the king, say, ‘could threaten death .

to all those who obeyed the laws promulgated by the .nobility. Moreover,

“~ -

if souera1gn1t1e be of. it selfe a thing 1nd1v1s1b1e, {as wee
haue before ; ed) how can 1t then at one and the same time
be diuided BetwiXt one prince, the nobilities, and the people
in-common? THe. first marke. of souer3igne majestie is, to be
of power to-giue laws, and to command ouer them vnto the sub-
‘iects, and who should those subiects bee that should yeelde
the1r obedience vnto that law, if they should also haue the
power to make the lawes? who should he be. that could giue
the law? being himselfe constra’ined to receiue it of them
vnto he him selfe gaue it? So that of necessitie we must
conclude, that as no one in particular hath the power to make
the Taw in such a state, that then the state must needs be a
state popular.>

A

*

Bodin ridiculed the logical absurdit} of arguing that severeighty could

be aividee, but stopped short of lapsing into a logical absurdity of

his own. Yet he implied that ie a democracy, where all are both sub-

jects aﬁd_rufers, none have the power to make the law because all are
equally subject to the ]aw_—:even though a]i have the power to proc1éim
and abrogate the.]aw because all are equally sovereign. In the gQub]lgue,
then Bod1n retaTned his rigid d1st1nct1on between the ]ega] r1ghts of

subjects and rulers; as a resuit, he was compelled to represent democracy

.

5C0mmonwea1e, p. 185.
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as Tittle more than anarchy. -
- " \

.Bodin tried to avoid this conclusion by further'distinguishing
petween'the }eggjvoﬁligations of the individua] in particu1aﬁ_and those

of the cofporate body- that' absorbs a1l individuals in a democratic
state. ' Law can be made and maintained, therefore, because each jndi—

¥

vidual swears to fhé'generalﬁty,'tg the governing body of ‘the state; ..
* - . .. . " . :

- that he'will obey the law. VYet Bo&}b-did'ﬁﬁtcbéi%éve that such an cath:
. R “ , . .."‘.. . ! ..’l \_/

would be 1éga11y Binding:

.

But it™ys one thing to bind all together, and to bind euerie
one in@articular: for so al the citisens particularly swore
to the ‘obseruation of the lawes, but not all together: for-
that euery one of them in particular was bound vnto the power
of. them all in generall.  But an oath could not be giuen by
them all: fer why, the people is-a certaine universall bodie,
in power and nature diuided from euery man in particular.
Then againe to say, truly,-.an oath cannot be made but by the
lesser to the greajr, but in a popular estate nothing can
be greater than thefwhole body of the people themselues.0

A
It seems then ‘that,although each individual in particular can bind
himself to the'ﬁeqeréiity,'tHe'genera1ity'1n turn cannot bind itself
té any higher body-and is thus not obligated to respect any, ocath it
has madé-to obgy_the law. éodin,.1ike his mediaeval predecgssors,

-unders tood that the people forms a corporation — and so are subject

-

L
AN

6Commonwea]e, p. 99.
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to all the Taws' that -regulate any corporate body — yet he failed to

explain how each individual, in-his capacity as a member of the ru]iﬁg
- £ .

" body, may be compe]]ed to obey the law. Furthermore, 2? failed to

exp]a1n how the corporat1on 1tse1f ‘coutd be forced to keep its oathes

-+ and prom1ses In shorty accord1ng to Bedid, the c1t1zens in a demo-

cracy are in no way bound by the laws they themselves have made.

Bodin agreed that the means whereby a state is actually gov-

erned can be mixed — for example, "the sovereign power can temporarily

delegate authority to a subordinate or customary law can estab1ish'

L -

T1m1ted rights of se]f—government - but no mixed constitution can be

sa1d to exist. Either the people, the nob111ty, or the prince holds

the sovereign rights. Yet -the argument_Bod1n used to.reject the theory -

"of a mixed constitution — that sovereignty, if divided ieéds to
anarchy — also refutes his own claim that the system of- 1ega1 re]at1on-
sh1ps that_ obta1ns in a monarchy can also be found in the po]1t1ca]
organisation of a democracy or an aristocracy.

It is therefore not surprising that Bedin's examination of a
subject's . right to resistance rests upén'an examinétién of pubiTC‘Taw a

in a monarchy alone. He began h1s d1scu5510n with the assumpt1on that,

in a nnnarchy, the king'is the sole. supreme arbiter: no subJect can s1t‘.

in judgment of the k1ng s actions and, consequently, the sovereign will
may not be Tegitimate]y resisted. In any other type of state, resist-

ance is lawful because no one individual holds supreme power;
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co~parpnef§ in serfeignty can prohibit the illicit mandates of their
peers. But in a monarchy the prince is }esponsib]e to none save God,
Although Bodin allowed that subJects might depose a tyrant who ho]ds
h1s off1ce un]awful]y, he further warned against ca]]1ng any severe
or unpopu]ar.pr1pce a tyrant. And, only another sovereign prince,
'moﬁivatgd by gbép,uﬂl] ana an understanding of justice, may 1awfui1y
de]ivér a‘conmmnwea1th:fr0m the yoke of such an unpopular kihg.7
‘Bodin did, however, grant a Timjted right of resistance to
those magistrates directly sdbject to the sovereign will, In the
Methodus, Bodin had indicated the powers of the magistracy in his .

discussion of’the merum imperium and his distinction between the leges

actiones and the iudicii officium. To this discussion, Bodin added

in the République an analysis gf royal .orders. Thére are, he Tgin—
tained, tﬁo_types of royal commands : the mandate and the lggﬁzg de
-justice; Qhen issuing the latter, the prince expressly urges his
ﬁagistrate to act‘according to conscience and equity: in other words,

he_granté'his magistrate fhe right to exercise the merum imperium and

whatever other rights are necessary in order to resolve a particular
case. But mandates, uniess they specify that the magistrate examine

k.he équity of the prince's. demands, bind the magistrate to act

7Commonwea].e, p. 210.
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according ta the sovereign will, even if, fn so doing, he manifestly

would defy the law of nations. If a méﬁdate flagrantly ignores natural

or divine law, the magistrqfe car, then remonstrate as often as three -
_times;_thereaftér, he must exetute the prince's demands. Bodin further

shggested that magistrates neve?Ahave the right to resign whep they are

faced with the execution of what appears to be an unjust law. At best,

1 Ay .

the magistrate can threatenqto resign or can form a common front witp
other lTike-minded magistrates in the hope that the prince will revoke

his mandate. Bodin sanguinely assumed that,,if-oﬁposf ion to ‘new

legislation were well-founded, ;hé princé would doubt.éss1y capitulate
to the demqnds of his magistraj:es.8 kina1]y, magistrates have the
right to examine any mandate that concerns the fisc or the,public wel-

fare: that is, mandates concerning grants of privileges, dispensations,

9

exemptions, and immunities. _ But, since he had written the Methodus,

7

Bodin's position on the magistrate's right to resist his king had hard-

ened. -He no longer longed for the past duking which the mégistracy

performed the noble task of correcting or repriméndihg'the k{ng; he

adamantly asserted that the magistracy has no real legal right to -

resist the sovereign authority, however moderate and just its claims:

8Commonwea1e, pp. ﬁlﬁ, 313, 318.

9Commonwea]e, p. 320.

e



“iet vs vpon this conclude itfto be much better in all obedience to
s toupe vnto the soheraigne maiestie, than in refusing of his soueraigne
commaunds to giue example and occasioh of rebellion vnto the subiects."10
In true Politique fashioh, Bodin believed that it was ultimately better
to suffer the iniquities of deepotismrthan to provoke civil strife.
Similarly, the estates, par]iament or any senatorial college
SUbJECt to the prince has the right to advise or to remons trate aga1nst
“but never the right to coerce, the sovereign w111 In arguing thus,
Bodin severed his connexions with all ear11er theortes on const1tut1ona1
law: although he agreed with French 1e§15ts that the Roman senate was
 similar to the Parlement of Paris, he further argued that neither the
Senate oor the Parlement possessed the right to demand popular ratifi-
cation of all royal decrees. The senate, which Bodin called the second
pr1nc1p1e organ of government, exists only by ‘the grace of the king® s

w11]‘*the pr1nce -alone has the right to convene and d15m1ss it at his

*p]easu#e To allow the senate or parliament any rea] power to command
or the legal right to resist the prince would derogate from the sover-
eign rights.” The role of the senate, then, is mere]y consu]tat1ve and
a monarch will .only ask for its consent to 1mportant 1eg1s]at1on as a

¢ mattef of proceduge ‘the senate serves to pub]1c1se the prince's will,
b .

1OComn10nwea1e, p. 324,
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to ensure that none can ciaim iénofance of the 1aw,_and_fhereby to
facilitate enforcement of new Iegié]ation. The senate may determine

the.details, but never the substance or nature: of ]egis]&tion.i More- °°
. _ : / : , '
over, the views of his advisory body can sensitise the pxince to the

" heeds of his people:

.

But that publication or approbation of lawes in the assembly
of the Estates or parliament, is with vs of great power and
importance for the keeping of -the lawes; nor.that the ‘Soue-
,raigne prince-is bound to any such approbation, or cannot of
himselfe make a law without the authoritie of the States or
the people: yet it is a courteous part to it by the good

. liking of the Senat, as saith Theodosius, which Baldus enter- .
preted not to be a thing so much of necessitie, as of cour-
tesie.l '

AN

[t is nohmoré than a courté;y,\then,.to permit all tﬁo;e'who shére'
rights iﬁ-é comonwealth to apﬁear wheﬁeger thercqmmonJﬁéIfare is . e
adjudicated. ?e£ the king, who may-Sq party to the decision, Eehéjns
" the suﬁfeme judge. .Thus, Bodin recognised the validity of the Romfan -

Tegal maxim quod omnes tangit; yet, wh&t in.mediaéva1 Tegal théony

provided the justification for'a-féa1‘1egal'rj§ht, in Bodin bécame the

llCommonweaTe, p. 103.



justification for a courtesy conceded by the‘prince.,

| Bodin also outlined the limited rights of corporations or
fraternities to jurisdiction over their members. But, even thougﬁ he -
encouraged the spread of corporations and guilds, Bodin maintained that

all corporations (both public and private) exist only with the permission

12Bodin himself participated in the Estates of Blois (1576) as
the deputy from Vermandois for the third estate and played a significant
role in the deliberations on the powers of the Estates General. Respond-
ing to the demands of Huguenots and Politiques, Henri III hoped to use
the Estates to finance his crusade'against religious dissent and to
alleviate a financial burden amounting to almost 100 million }ivres.
But it was not until January of 1577 that Henri III actually proposed
viable measures to raise new ‘funds: he proposed a graduated tax, levied
on all hearths, to replace the tailles. Bodin opposed this proposa] on
the grounds that the tax e ga1ee could easily be transformed into an
additional tax rather than a substitute for the tailles. The cahijer of
the -third estate presentéd Bodin's argument clearly and briefly: "The
third estate represents. to Your Majesty that the tailles are not due to
you from ordinary right, and have only been accorded to you in the past
for redsons of necessity. . . . The said tailles and any other impo-
*sitions should not be levied without the advice and consent of the said
estates, as was established at the estates held in the time of Louis
Hutin / Louis X 7 and Philippe de Valois / Philippe IV 7." Although
Bodin, in this case, wished to refuse the revenues that would allow the
king to continue the civil wars and, consequently, to bind the king to
the decision of the estates, in genera1 Bodin rejected all of the
Estates' efforts to 1imit the sovereignty of the king. For example,
the Estates of Blois challenged the composition of the king's ‘counciTl,
claiming that the people .had the right to appoint those counseliors who
determined public policy; the Estates further proposed that all its
recommendations be enacted as fundamental law.  These two medsures '
Bodin opposed vehemently, arguing that such measures would peryert the
constitution and turn France into an aristocracy. .So strong/ﬁ§§ Bodin's
opposition that he persuaded the third estate to veto these measures
and the Estates General were dismissed after having failed to resolve’

the tasks set to it by Henri III. Martin Woolf, op. cit., pp. 159, 161-
165; Salmon, op. cit., pp. 220-221.
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13 Corporations, colleges, fellowships, and communities may- -

of the king.
be consonant with natural law since natural reason and innate gregarious-
ness induced men to seéek associations. Byt in givi]-society, the pnince
reserves the right td regd]ate all cdrporate 1ife. Before Taw books
were written, the findt monarch had founded and prdmdted guilds to foster
amity and to strengthen thgir own jurjsdiction;.thereaﬁter,-a11 corpora-
ticns/kemained subjdct/{o the prince. Eﬁdin thus defined a corpdratjon
as the "lawfull communitie.or consociation vnder a soueraigne poﬁer,"lq
which a monafch deploys to police.or d1sc1p11ne-h1s SUbJeCtS, to requlate
trade and product1on, and to support religion. A corporation may legis-
1a§e for its members on]y insofar as its.constitution does not derogate
“from the sovereign's rightd.' If a community or corporation should contra-

vene the sovereign will, the king can then attack the ‘thing held in

conmon by ;he corporate body or he can revoke the corporation's charter.

Although many jurists had demanded the prohibition of all torporations

on the grounds that such assemblies inevitably breed sedition, Bodin

13In practice, ‘the sixteenth century French monarchy had 1nad—
vertently brought most quilds within the royal purview. There were,
according to law, two types of guilds: the métiers jurees, which were
lTicensed by the kinﬁ; and métiers libres, which were under local or
municipal jurisdiction., In search of the revenues that would result
from increased 11cens1ng of guilds, the monarchy naturally encouraged
the transformation of métiers Tibres to métiers jurées; and, in 1581,
a royal edict enforced the 1icensing of all guilds hitherto free of theﬁ
royal author1ty Salmon, pp. 53, 227-7; Woolf, p. 175. d

Commonwea] p. 365.



-

w2 T :

. . . .
- - .

»

l preferred:to ehphasisg-;heiﬁ beneficial. role, -if pr&pe?1y Eontro1]ed,

within an order]y'cdhmomuga{thlls Ihg‘wigéfpfince, fhen,lp1acates'his

subjects with the i]iysion.of self-rule b&‘a]]owiné all communities te

v

Y -

: . Fontmés their own hemﬁgrs,‘hﬁiie he fesefygs all real power for himself.
\

The sovereign brince is, atcordihg to“Bodin, the sole principle

“of unity ina comnnnWealfh: he permits all to participate in the govern-

s mept, but is by no means bound by the vojce of his people or by thg Taw.

. _Bo&ih further insisted that the prince is ultimately free of all

- . . . L .
restraints, even of. those he.promised to acquiesce in according to his

“coronation oath, Contracts or promises made between the prince and his
people are only mufUa]1y binding while tpe equity of the contract ob-
tain;. And gihce the pringe alone can adequate]y judge the equity of
his own contracts, he a]ohé may unilaterally gbrogate Qhatever he has

promised to his subjects. [aws and contracts should not be confused,

'argued Bodin:

i

~for that the law dependeth of the will and pleasure of him
that hath the soueraignitie, who may bind his subiects, but
cannot bind himselfe: but the contract betwixt the prince
and his subiects is mutual, which reciprocally bindeth both
parties, sg.that the one partie may not start therefrom, to
the preiudice, or without the consent of the other. In which

\ .

Lcommonweale, ‘pp. 361, 364, 379, 384

N
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case the prince hdth nothing aboue the subiect,-but that

the equitie of the law which he hath swqrne to keepe, ceasing,
he is.no more bound to the keeping thereof, by his dath or
promise, as we haue before said: which the subiect cannot do
among themselues, if they bee not by the printe releeued, 16

Bodin tried in this passagé to ensure that monarchs would act Justly,
yet he fea;ed the ramifications of making a moﬁérch'obTiéated to obey
the Taw, Un]iké the Me%hodus,:the Régub]igdé‘affinned that.oh1y the
prince whq stands aﬁbve\ﬁhé law can effectively enforce His will and
smother civil disobedience. The compromise to which Bodin resorted

is that the king, although abové the law, is nevertheless gound by
contracts because the binding force‘gf the latter derives frbm natural

law. Also according to natural law is the proviso that arcontract
looses its binding.force,if the terms‘are no longer equitable. But,:
as Bgdin himsglf admitted, a contract is mutually binding and cannot
be dissolved without the consent of both contractiﬁg parties — and,
in fact, constitutionalists such ‘as du Plessis-Mornay had- used this

argument to describe the role that the Estates-General ought to play ‘

in France. Bodin, however, believed -that the prince had the right é;:::::\h_~ '

dissolve hi; contracts uni]aﬁera]1y.z It is not clear how Bodin planned
to bar subjects from themselves annulling any contract made between
them and their brince or from insisting that their consent be ;ought
before the prince act contrary to the terms of the contract.

o -

16ConmonweaTe, p. 93.
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Even if he would not regﬁgnise the need for parliamentary -

~”

consent te anduT a mutually binding”ébntract, Bodin did conceive of

-

two basic restrictions that bound the sovereign bower: the,fundaﬁenta]

laws of the realm or the leges qimperii and natural or divine law. 'He

. had moved far beyond his constitutional stance of the Methodus and now

advocated sovereign rights that placed the king ¥ar above the constrainQ'
7

- ing fgrce of the Taw or of ény secondary governmental ordhn. Yet he

=

still clung to certain aspects of traditional constitutional theory.
He thus reprimanded those critics of the 1577 Geneva edition of the

République who had accused him of favouring despotish: E
. t \ B A

Nevertheless [ am amazed that there are people who think that
I concede somewhat more to the power of one man than befits a
worthy citizen of a Commonweal. For specifically in Book .I
chapter 8 of my République, and frequently elsewhere, I have
been the very first, even in the most perilous times, to re-
fute unhesitatingly the opinions of those who write of enlarg-
ing the rights of the treasury and the royal prerogative, on
the grounds that-these men grant to kings an unlimited .power,
superior to divine and natural law. But what can be more in
the interest of the pecple than what I have had the courage

to write: that npt even to kings is it lawful to levy taxes
Without-the fullést consent of the citizens? Or of what .imp-
ortance is my other statement: that princes are more strin-
gently bound by divine and natural law than-those subject to
their rule? Or that princes are bound by their covenants
exactly as other citizens are? Yet nearly*all the masters

of legal science have taught the conjrary.l7

<
4

Bodin may, however, have restricted the powers ¢f the sovereign prince

without having given the subjects any legal recourse should the prince
. ) ,

- ‘17Commonw9a1e, p. A71. - : -,
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decide to defy these restrictions. Since the only arbiter of natural

[

or divine law is GO;:'li—Ehe prlnce v1o1ates natural law, his people
have no special right to judge and, consequent::;;;iiﬁfs1st the prince's

will, A subject who

himself with the thought that ultimately the prince wi]1'be held ac-
& .

people to challe

abrogate. the le'

before the tribunal of God. Yet a violation

untable for his, -misd
undamen§al Taws ‘ofi the, rea]m at 1east partlaJTy aI]ows the
Sfarch: that is, any new ]eg1slat1on that might

imperii should have the full consent of the people.

{

-

" Earlier i the République, Bodin had distinguished between ius

or right'énd lex/or the law: ijus cnggpns~that which is not commanded

but is good and)equitable, whereas the law is always the command of the
sovereign will. Even though the king can never be bouﬁd by the law, he
must respect ius or, more specifically, %he precepts of natural law.

For' Bodin, the major right guaranteed to the citizens by natural law i§‘

the free enjoyment of privaté property. Eastern despots such as the
f ’ L4

';Grand Turk or the king of the Russians might be lords of both the pef-

sons and the goods of their subjects, but in the civilised west, argued

Bodin, subjects in a royal monarchy poésess their own liberty and pro-

‘pérty. Many European monarchs will nonetheless profesé to hold the

property bf their people, even though this is nothing more than empty
boasting. For evén land held in fief can be used and disposed of at

will;

n dispossessed by his sovereign must conscie

.
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.Bodin“inveighed against those who'wished for the equa] re-distribution ;/

106 - | -

. . v &
Now if one say that there is no Monarque in Europe which
. pretendeth not all the goods and.lands of his -subiects to.
belong vnto-him in right of direct soueraignitie, neither
any man which confesseth not to hold his goods of his sou-
eraigne prince: yet I say that that sufficeth not that
, . any man should therefore of right be called the lord of all,
- or a lordly Monarche: seeing that euery sub¥ect.hath the
true propertie of his owne things, and may therecf dispose
at his pleasure: although the prince for ‘pompe and ghow
challenge vnto himselfe the soueraignitie thereof.

‘The‘king, then, robs_his;subjects if he qonfisoateé their goods without

/)

a just tause or equitable compensation. In developing. this- argument, —
f . 7

of property; this action ooufd only lead to wide-scale confisqations- '

19

and would thushd%sPUpt the:entire legal appeFatos‘of the state. The .

wise prince shou]d scrupu]ousiy guard the property rights of his subjects

?‘rather than resdistribute wealth accord1ng yo his own personal notions

of socqggwmun1f1cence On]y in the case of a nat10na1 cr1s1s — when, for
example, a peace treaty st1pu1ates the payment of reparat1ohs — may the

k1ng ignore naturd] 1aw and conf1scate pr1vate property, Bodin conc]uded

in the same way that most med1aeva1 canon1sts and c1v111ans had, desplte
thejeeaxshal that pr1yate property had hot existed in the state of nature:-.

~
i

18Comnonwe§1e, pp. 200-201. . -

1SCommonweale, pp. 569-71.
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since the fall from grace,’ man has possessed his own goods and, as a re- -

N . A )
sult, the state must ensure.that property rights are honoured. In ad-

. ~dition:

For that which the common people commonly saith, All to be,
the princes, is.to be vnderstood concerning power and sou-
eraignitie, the propertie and possession of euerie mans .
thing yet reserued to himselfe. For so saith Seneca, Ad
reges potestas omnium pertinet, ad singulos proprietas, Zj*j§

~ And for this cause our kings by the Tawes and decrees ",J
of Court, are bound to void .their hands of sygh lands as
.are fallen vnto them by way of confiscation.

Bodin suggested here that the civil law commanding the prince to return
any confiscated land mere1y Feinforifs the naturél laws concerning pri- (H\J/
.vate property and that the king is thus bound to obey this law. Bodin
never indicated, however, what the legal consequenpés of the~king's dis-
obedience would be. | *
»
A]s?'gerived frqm the natﬁra] 1awé concerning property fights

are those restrictiolfs b1aced upon the king's right to raise subsidies.

‘Budin insisted that

ir.accordance with natural law, the_king ;o]iéit

pafTiamentary consent,_in this one fundamental case:

20 onmonweale, pp. 110-111.
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For that it is not in the power of any prince in the world,
at his pleasure to rayse taxes vpon the people, no more than
to take another mans goods from him; as Philip Commines
wisely showed in the pariiament holden at Tours, as we read
in his Commentaries:.yet neuerthelesse if the necessitie of
. the Commonweale be such as cannot stay for the calling of a
‘parliament, in that case the prince ought not to expect thg1
Qfsembie of the states, neither the consent of the people.

-

»

In arquin% thus, Bodin granfed parliament or the Estates-General the right
to guage the.pub]ic wpifare, to judge whétherﬂa py%]ic need did fn fact
warrant’ extraordinary ta;at{on, as well as the right of resistance, if the
prince should by-pass normal procedure or impose unﬁecessany taxation.
The inconsistency in Bodin's rgasoning is obvious: natural law may pro-
hibit taxation, but it does not confer the Tegé] right to proceed against
a prince wholjevies unpopuiar, or even unnecessary, taxes, - Nor does natural
l§y;§gecify that the Estates-General ratify the imposition of Faxeg. At
" the risk of being ilTogical, hdwever, Bodin firmly opposéé the prince’s
_unléﬁited pdﬁer over the property of his subjects. In fact, warned Bodin,
the prince would be better advised to stay withiﬁ\the Timits of the re-
venue of the royal domain or, in the case éf dire need, to raise forced

loans that could later be repaid.

.

Bodin's arguments for the binding force of the 1e§es imperii

21Commonwea]e,~p. 97. ' .
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are perhaps more clear-sighted and persuasive than those he used to

—

indicéte'the binding force of natural law. These 1eges_impékii, which
were the Salic Taw and the inalienability of the royal domain in Fﬁanée,
were "annexed" to the Crown; the monarch who flouts these laws risks

jeopardising the future estate of his successors:

But touching the lawes which concern the state of the-realm,
and the establishing thereof; forasmuch as they are annexed -
& vnited to the crowne, the prince cdnnot derogat from them,
such as the law Salique: & albeit that. he do so, the suc-
cessor may alwaies disanull that'which hath been done vnto
the preiudice of the lawes royE}], vpon which the soueraigne
maiestie is stayed & grounded.

In short, some aspects of the sovereign power extend only as lang as the
lifespan of the prince; any attempt to bind a successor or to alter the
normal line of succession is a 1ega1'1mpossibi1%ty. This does not, how-

ever, give the Estates or the people the right to remonstrate'against a

monarch-who ignoreé the leges imperii; only the successor to the Crown,
whose rights have been prejudiced, can reqress the crimes of a former
prince., Similarly, the public domain, which should provide the upkeep

of the rayal household, may not be alienated because this could cause the:

22Commonwea]e, p. 95.
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future bankruptcy of the state; any lawful successor may thus reclaim
those sources of revenue that either.his.predegessor alienated or have
been alienated through prescription. Bodiﬁ, therefore, rejectéd‘Bartolus's

claim that the Italian.qity-states'hﬁd prescribed their right to the im-

perium:

A

~

But those were not .true.alienations, nor exemptions from sub- -
iection; but.rather simple graunts and gifts, with certaine P
priueleges to gouern their éstate, vnder the obeisance’ of the

empire. It was alse not in the power of the emperours, neither -

of any prince whatsceuer, to alienat any thing of the publike
demaine," and much lesse of .the rights of the soueraign maiestie,

but that it-was always in the power of the successour to lay

hands thereon againe, as §§ is Tawfull for the lord to lay hold .
vppon his fugitiue slaue.“™ ‘ .

-

Only during a national .crisis may the king sell crown lands and then parli-
amentary consent serves as a warranty for the validity of the sale: because

the. approval of the entire'body‘po1itic is needed to ensure that no future

prince re-assert his rights, the sale will have no legal force, if parli-

24

ment refuse its consent. The prince, wrote_Bodin, onily holds crown Tands

f 23Coummnwea1e, p. 129.

qut seems to have been common practice to demand the approval of
a parliamentary body in the ratification of treaties, particularly those
tréaties Zhat specified the Surrendering of territory. Ocassionally, the
terms of the treaty clearly demanded that parliamentary consent be given;
those who consented were to serve as the guarantors of the treaty. Russell
Major, Representative Institutions in Renaissance France, op. cit., pp. 121,
132. :
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-in usdfruct or.as a husband holds his_wffe's dowry: he may enjoy'the fruits
of crown land while he- ho1ds office, but may never abuse h]S r1ghts or pre—,
judice the r1ghts of his lega1 heirs.

In the-R egub11gue then Badin attr1buted far greater legal power’
and freedom to the sovere1gn will than he had 1n the Methodus, Bodin now
insisted that the king stood above the 1aw, unencumbered even by the pro--
mises he had made to hisﬁsubjects Nonethe]ess, in both the Methodus and
the R République; BodTn carefu]]y Jimited what he conceived to be the autho-
rity of., the prince so that SUbJECtS, although w1th0ut 1ega1 recourse to a,
.h1gher court of appeal, cou]d never be ruth]ess]y exp101ted - Although
. Bodin no 10nger advocated the magistracy's r1ght to- correct the sovere1gn

~will, his later work stressed the b1nd1ng.force of the 1eges 1mper11 In

. his d1scuss1on of these fundamenta] iaws of the realim, Bod1n solved the
apparent paradox of h]S theory of a legally 11m1ted yet absolute, king
by argu1ng that no soverelgnty extended beyond . the life of the owner bf
the sovereign rights. No prince, cherefore, couId prejudice the estate
or rights of his-successor, Thisiis, of course, to ergue that only the
successor.to the throne, who holds a power‘equal co.that of his predeces-
sor, can and may sit in Judgment of a king who has acted unlawfu11y The
const1tut1ona1 ]1m1tat1ons placed _upon the sovereign will are never en-
forceab]e by the peop]e themselves and thus do not derogate from the

.supreme power vested.in the monarchy.

While defending the subject's right to enjoy private property,

. /l‘.
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however, Bodin never solved the fundamental inconsistency of his

thuught:.he refueLd to grant the king any 1ega1_$¥gﬂ1§ over the pro-
berty of hhis subjects and thus allowed a par}iaMentary body to judge'
whether a public need Just1fﬂed the 1mp051t10n of taxes; by implica-
“tion, therefore, Bod1n conceded that the sovereign will was less than
supreine in this ohe 1mportant instance. Rather than have the king defy
property r1ghts —-desp1te the 1ncon51stency of h1s pos1t10n — Bodin’

perm1tted par11aments to evaluate and even resist the king's actions.
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d +
rate Bodin's juridical thought from his politics. . A; both a legist and

Y -

an active participant in contemporary political eveéts, Bodin was ob-
IV1ou51y well versed in the traditional juridical 11terature on k1ngsh1p
' and the state, as well as the adm1n1strat1ve structure of his France.
But he was also aware of the rapid political changes occurring in the
Sixteenth century and of the direction thaf coﬁtemporahy theorists ﬁpd
taken”iH their attempts to give a fresh basis.for the French Qo&ern—
ment., Bodin hoped to hafness legal stgdies to political phi]osophy,
but thfs hdﬁe is inextricably interwoven with his hopes to illuminate
the legal basis of the rights of the French monarchy. His phi]gsophy"
of ]aw.—-hfs insistence that all law is the product of the prince's
will — clearly arose from what he considered these rights to be. Thds:
Bodin intended to vindicéte the claims 6f the Freﬁch crqwﬁ-against_the
counter-claims of parliamentarians and constitutionalists such ag ~
Frangois Hotmaﬁ or Phi1ippg du P]essjs—Mornay. Moreover, Bodin couched
his reﬁlf';o these publicists in the‘terms of medﬁ?eva1 legal ‘theory.

A -
He, 1ike earlier legists, believed that a complete political philosophy

LY

.. or commune: And, he tried to formulate p01it{cal.theory according to
' ] & - I '
the legal learning of the previous four centuries.

113

Needless to say, it is difficult — if,noﬁ-impossib]e'v-toréepa;4

should rest upon the foundations of a universal Taw code, a jggggentidm .



114

Like ‘his mediaeval predecessors, Badin found it 1mposs1b]e to
sever po]1t1ca] ph1losophy from juridical thought He based his ana1y51s
of the staté on an ana1y51s of public 1aw partacu]ar]y on those laws
that defined the Tegal r1ghts and duties of the members of a commonwea]th

The state, accord1ng to Bodin, is above all a legal assoc1at1on thatﬁthy

can be.understood or anatomised if the web of legal re]at1onsh1_” & \

maintain the state 1s untangled. For th1s purpose, Bodin neatTy divided ;

+

rthe state imto three component parts —-the c1t1zenry, the mag1stracy,

and the supreme authority — and proceeded to analyse each with regard to
its ]ega]_r1ghts and ob11gat1ons. For the essence of each componént can
be found 1n the legal boundar1es placed upon its powers. To shpport
‘_th1s analysis, Bodin exploited his research on = mu1t1tude of law codes
past and present: his political philosophy not on]y depends on an ana]y—
“s1s of the Corpus Juris; it dlso rests upon the d1st111at1on of all major
legal systems into one on1Versa11y valid system of pdb]ic law, a system
that clearly Specifdes the hierarchy of legal rights withinlthe state.
Thus whereas med1aeva1 legists tended to call the Roman Taw .the ius

f
comnune, Bodin comp11ed a full comparatlve schema of diverse law codes

~
’

Perhaps the greatest innovation that Bodin made in political
!
phllosophy can be found in his emphas1s on soc1a] and po11t1ca1 change.

For him, the state conetant]y evo]ves 1n Aynamic response to ce]est1a1

c11mat1c geographlcaT, and politi forces The 1eg15t however,

,'should not on]y examine the det rm1nants of change he should also

]

‘understand’ those un1versa1s or bsolutes-that withstand change and'that
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indeed, constitute the substratum of socfa]‘life and'oondition all forms
of social or po11t1ca] evo]ut1on 'These'univetsaTs, claimed Bodih, are
the principles of natural law. Certa1n naturaT 1mperat1ves, both
) {nstinctihe and rational, dk1ve men to form commun1t1es and to estab11sh
| particular legal assoc1at1ons ' ‘ , ' ”"*~—=e\\_

It is-ih his understanding of.natural Jaw'that Booin'demonstrates v
his indebtédne§s-to mediaevai 1éga1-theory.. For h}m, as for oediaevol |
tegists; natural law .tReory forms the corqerstone.of his po]itioa1
thought. First, Bodin argued that natural 15& determines the role that
sovere1gn and citizens -play in the p011ty the natural aSSOC1at1on of
family, which const1tutes the bas1s of.all communal tife, provides the
) model for the structure of a commonwee1th that is, the king, like the
father should Have abso]ute command while the citizenry, like the
wards of the. father, owe absolute obed1ence to the soverelgn w1]1
Furthermore, Bodin. followed his med1aeva1 predecessors in be]1ev1ng
- "that natural 1aw med1ates divine Taw and so d]FECtS man toward brother—
hood and communa] Tife. Natural law,'in mediating God's law, endows
human society wjth e mora)l content., In other words,, because natural
Taw teflects div{he Taw, tt ipso facto facto sets the guidelines for those
moral v1rtues that God has orda1ﬁed as the proper end of human exist-

ence. LA

N,
!

"Accordiﬁg to Bodin, th% state, because it derives from natura]
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imperatives, must also strive toward inculcating all citizens with these

'nnrgl virtués. Humah association is not merely. an expediency that-fan

has ekpiojtéd'inTb?dén t6 protec%rand augment matekia{ prosperity; it is
'aTso the meéhs Qhereby‘human mora1.exce11ence is éttained. To aréue in
- this fashion means to bB]ieve.tqst ;5ciety'itse1f ﬁusf'conform to certain -
nnr%] norms — that the Taw, for éxamp]é, must be both expedient and.mqqa]f

1y corréﬁt. In.shoft, tﬁe ruler should attempt to rea]ise-ceriain princi-
'51&5 bf-justiée as well as to sﬁsiafn the materia]'We11-being o% his sub-
jects. Natural law, then, provides éhé moral imperative under1ying the
po]itiea1 strﬁqture‘of any polity. Bodin ghéisted that a commonwealth
';1s‘much'more that a band of thieves: the state is Jawful government —
a government pafterned on uniyersa] principles of whdt is right. For
Bodin, the many innovations of his thouéht"notﬂithatanding,_tﬁe tradi-
. tional Eatégories of 1egé1 th0ught.—-justjce and equity‘—féti11 form
the under]yin&‘assumppions in his theory.

Furthermore, Bodin quite naturally fol]ﬁﬁed mediaeval Tegal

theory in assuming that the'state was a corpbrationhcompose& of all
subjects and-that the prince was,uto.use a mediaeval metaphor, the

tutor or guardian of thfs corporation. Bodin also assumed that this

" corporation had as.its end, as its’raison d'etre, the propagation of

the utilitas phb1icam. Yet, unlike those p01itﬁca1 philosophers who

%ol]owed him, Bodin considered the moral as well as fhe material utility

-~

of the polity: that is, a-"sufficient" life entails both spiritual and

material security. The.king, then, has the-ﬁora] duty to regulate the



spiritual well-being of his subjects. In short, although his contract
with his subjects may not be Tegally binding, the prince’s contract

with God involves a real, if not tangible, obligation.

Bodin also borrowed frem his mediaeval predecessors the notion
that the king\ho]ds in usufruct certain regalian rights that are inalien-
-able and that supply the king with the necessary authority to rule
effectively. Yet, these rega]iah rights are, in Bodin's thought, merged
into one, all-embracing notion of sovereignty. Mediaeval legists had
already formulated the abstract nofion of the Crown —-e perpetual,
1nd1v1s1ble and supreme incorporeal entity — to represent the ‘Tocus
of rule in the pollty. What Bodin added to this notion was»ha@‘hnﬂbr-
standinq that all the regalian rights could be united into.one abs-
tractioe (similar to the abstraction of the Crown) that would represent
the entire body of righes needed to rule. - This abstraction Bodin ca}]ed
sovereignty. And-paramount among the sovereign rights was, accbrdipﬁﬁto
Bodin, the right eo legislate. For without the pawer to make the 1a§1'”
the prince could never claim to'rule. Thus, the right to legislate.
iﬁc]uéed within itself all otherlrights:.no'derogatien of the Tegis]atiye

power could be .tolerated without jeopardising the commen good.

Bodin differed from earlier legists in that he argued that daw is -
primarily statutory ﬁaw. In effect, natural law or the emanation¥ of
divine reason play an ancillary role in ﬁhe legisiative process, even

though the king should, as-much as ppssib]e,-strive'io follow the precepfs ‘
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rince may and -should act according to natural reason,

of equity.
but is bylﬁo means‘constrajned to QO so. Although Bodin'inéoked the
principT of natural law to reinfor@e his-arguments for certain coné;
titutional 1limitations to the royal power, he simultaneously -argued
that the prince remains, at Teast in this world, the fina1larbiter of
natural law.’ Thus, whereas late mediaeval jhrists had regarded nafura]
law as the sole foupdatioﬁ of the law, Bodin consjstent]y stressed fhe
'role ﬁ]ayed_by the sovereign will in legislation. EvenQnmtoms only
écquirg legal fdrce insofar'as'it pleases the prince to to]eﬁ%te these
custdms.'.Bod{n, fhgh, severed his philosophy of féw from the religious
framework of ‘those mediaeval.thedrists who saw divine reason made mani- -
fest in human law and who, conseduently, called the prince a discoverer,
not a maker, of the law. .  “1 o ' »

!

(U

Bodin also.manipulated ﬁatgraTllaw'thebry to afrive'at conqlusions
quite different from those of earlier thedriétﬁ.. Althduéh late mediaeval
theorists such as Aquinas weré willing to concéde that the State is a
naturai good and not merely the fruit o%.gin, féw’woh1d have claimed that
Ipfope?ty was'a nathna] Qbod. According to Aqu%nas, for example, pfoperty.
éeplacgd comhﬁnéj ownership after the fa11.had_ctéatéd strife among man-
kind. Bodin, howevér, used nétura] 15& to Hemonstrqte tﬁat priQate.prop—
erfy‘existed'even_in'a state of nature. Since thé'family id_natural,
'cjéihed godjn, ai]'that is necéssa?& for ifs §urviva1 is also néturai.
Privéte'Prpperty, which jis éssentiajnto the maferié] security of the
Efmfly, {gxfhus a natdral'phenomenoq: ih‘fact,~the:desi¥e to own ﬁrops

erty becomes, in Bodin's thought, a nﬁfural imperative and any governmental
' ’ ‘ - ) ' s

(,
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attempt to deny a citizen his right to hold ptoperty becomes an

~abrogation of natural Taw.

"Later theories of individualism — or whqtrProfeséor MacPherson
has ca]]ed}"posseésjve individualism" —-éerved to un&ermine Ch:istian
eortes of natura] ]ah ' Seventeenth century political philosophers .
no TQngek attempted to deduce the political r1ghts and obligations of

the: citizenry from moral va]ues or from natura1 imperatives that ultim-

ately s temmed from the w111 of God. Instead, they used quasi-scientific

models that purported]y out]ined the universal,>eternal structure of the

state.’ ‘While Bodin's thought, in some.sense, adumbrated these 1ater

theories, he never completely divorced his thought from trad1t1ona]

juridical concepts of the moral worth of human sdciety. . He understood -

that; for example, property and the right te dispose of property freely

was a major determinaﬁt\zitthe social structure. Yet the argument that -

‘he used to prove that a citizen might claim total ownership over his

goods came from the traditional understanding of natural law. In

addition, Bodin.simultaneously believed that all human society must be

directed.to larger communal goa]s The state is, for Bodfn a'ceﬁﬁﬁ?- .

g
ation. It is not an aggregate of individuals, each pursu1ng his ,own

b
1nterests and only barely restrained under the\tommandeof a supreme
ruler. Society is a unified community, with a cbmmon 1nterest and

holdlng common goods° represented by the pr1nce 0 guard1an

Bodin, then, thought that he had corrected the errors comnitted '

3 é

~
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by pb]ftica] philesophers such as Machiavelli: he ;]oné had used his
exhaustive legal tra1n1ng to uncover the 1egal basis of the state and -

to construct a un1versa1]y app11cab1e theory of public Taw. Indeed,
Bodin was the last maJor ph11osopher to bu11d his theory upon an ana]y—
. §istof pub11c_1aw codes. Yet Bodin never devoted h1s work to annotat1ng
| the ggrggg_gggig,ras his mediaeval predecessors had done; he attempted
to.synthesise all previous legal thought and all major public law codes
into a complete, self-sufficient political phi]oéophy. .In so doing, he
retained the mediaeval belief in the moral worth and the ﬁurposive
nature of pelitical orgénisations —-ih fact, Bodin's Be]ief that justice
and equ{ty inform the polity is céntral to his undefstanding of the
state. This belief is, of course, a limitatian fmposed by the frameWork

o

of me&iaeva] legal thought within which Bodin worked.
Bodin nonetheless broke wiéﬁ éar]ier'legal theories in his con-
tention that the king alone shapes the state. For Bodin, kingship is
more than a col]eétion of lTegal regalian rights; kingship —jér any type
of rule — involves the abstraction which Bodiﬂ called sovereignty. In.
part1qu1ar sovereignty embraces the legislative powers of the ruling
body, for without the power to/ make the law,. argued Bod1n, no govern—
ment can effect1ve1y coﬁt?ﬁT/zis subjects.” In other words, Bodin
| expounded a legal-political theory that wou1q supﬁort the absolutist
cléiﬁs of the Frenéh Renaissance monarchy. He hoped to vindicate the
Crown's ciajm to regulate all aspects of political life. As the first-

ideologue of absolutism, Bodin rid political fheory of the constitutional
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implications of mediaeval legal thought; at the same time, he refuted
the theories of those contemporaries who aspired to limit the sovereign
power., Bodin's theory, then, although grounded in mediaeval legal
traditions, locked forward to the ideology set forth by sebenteenth

century statesmen.

g )
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